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CASES 


IN  THE 


Supreme  Court  of  Alabama, 


DECEMBEK  TERM,  1881. 


Ellerson  v.  The  State. 

Indictment  far  Selling  or  Removing  Personal  Projyerty  covered 
hy  Lien  or  Claim. 

1.  Indictment ;  when  form  prescribed  by  Code  sufficient. — An  indictment 
for  selling  or  removing  personal  property  covered  by  lien  or  claim  (Code 
of  1876,  §4353),  which  follows  the  form  prescribed  by  the  Code,  is  suffi- 
cient. 

2.  Subscribing  witness ;  tvJien  proof  of  execution  of  instrument  must 
be  made  by. — On  the  trial  of  a  defendant  indicted  for  a  violation  of  sec- 
tion 43  j3  of  the  Code  of  1876,  it  is  error  to  allow  the  State  to  prove  by 
the  prosecutor,  against  the  defendant's  objection,  the  execution  of  a 
contract  between  him  and  the  defendant,  under  which  the  lien  or  claim 
is  asserted,  and  which  is  attested  by  a  subscribing  witness,  without  hav- 
ing first  accounted  for  the  absence  of  such  witness. 

3.  Ingredients  of  the  offense  denounced  by  §  4353  of  the  Code  of  1876. — 
To  constitute  the  offense  of  selling  or  removing  personal  projierty  cov- 
ered by  a  lien  or  claim,  it  is  necessary  to  prove,  (1)  that  the  prosecutor 
had  a  claim  to  the  property  under  a  written  instrument,  or  a  lien  thereon 
created  by  law  for  rent  or  advances,  or  some  other  lawful  or  valid  claim, 
verbal  or  written  ;  (2)  that  the  accused  having  knowledge  of  the  existence 
of  such  claim  or  lien,  removed  or  sold  the  property;  and, (3)  that  he  re- 
moved or  sold  it  for  the  purpose  of  hindering,  delaying  or  defrauding  the 
prosecutor ;  and  it  is  error  for  the  court  to  refuse  a  charge  asserting  that . 
these  facts  must  be  established  by  the  evidence  beyond  all  reasonable 
doubt,  before  they  can  convict,  and  that  a  reasonable  doubt  of  the  exis- 
tence of  either  of  these  facts,  growing  out  of  the  evidence,  entitled  the 
defendant  to  an  acquittal. 

4.  Section  4353  of  the  Code  construed. — The  words  "lien"  and  "claim" 
are  used  in  Section  4353  of  the  Code  of  1876,  prohibiting  the  sale  or  re- 
moval of  personal  property  covered  by  a  lien  or  claim,  in  a  kindred  sense, 
embracing  mere  charges  or  incumbrances  upon  the  general  ownership, 
and  not  the  general  ownership  itself. 
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5.  Same  ;  when  contract  not  protected  therehij. — The  prosecutor  and  the 
defendant  entered  into  a  contract,  which  recites  that  the  former  hafl  em- 

f»loyed  the  latter  and  others  to  labor  on  a  designated  tract  or  parcel  of 
and  for  the  year,  1880,  and  in  which  the  jirosecutor  stipulated  to  furnish 
tlie  land,  team  and  feed  for  the  team,  and  tools  to  work  the  land,  and 
seed  to  plant  it,  and  the  defendant  stipulated  to  furnish  the  labor  and 
feed  it,  to  be  responsible  for  all  tools,  implements  and  gear  used  by  him, 
to  treat  the  stock  well  and  to  do  good  work.  It  was  further  provided, 
that  the  prosecutor  was  to  have  one  half  of  the  crop  made,  and  the  de- 
fendant was  to  have  the  other  half,  from  which  he  was  to  pay  all  advan- 
ces made  to  him,  and  for  any  lalx)r  to  help  him,  if  it  was  necessary  to 
hire  help.  Held,  that  the  relation  between  the  prosecutor  and  the  de- 
fendant imder  the  contract,  was  either  that  of  master  and  servant,  or 
that  of  tenants  in  common ;  and  that  in  either  relation  the  prosecutor 
had  a  general  ownership  in  the  crops  raised  under  the  contract,  and  not  a 
lien  or  claim  within  the  meaning  of  section  4353  of  the  Code  of  1876; 
and  that,  therefore,  the  defendant  could  not  be  con\^cted,  under  that 
section,  for  selling  or  removing  a  part  of  such  crops. 

Appeal  from  Clay  Circuit  Court. 

Tried  before  ITon.  Leroy  F,  Box. 

At  tlie  Spring  Term,  1881,  of  said  court,  Philip  Ellerson,  the 
defendant,  was  indicted,  tried  and  convicted,  under  section 
4353  of  the  Code  of  1876,  for  selling  or  remo\ang  personal 
property,  on  which  one  Ulysses  Lewis  is  alleged  to  have  had  a 
lien  or  claim,  the  indictment  following  the  form  prescribed  by 
the  Code,  and  alleging  the  value  of  the  property  to  be  twenty 
dollars.  The  defendant  demurred  to  the  indictment,  and  his 
demurrer  having  been  overruled  by  the  court,  he  pleaded  not 
guilty,  and  upon  this  plea  the  cause  was  tried.  On  the  trial 
the  State,  against  the  defendant's  objection,  Avas  allowed  to 
prove  by  Lewis  the  execution  of  a  written  contract  between 
him  and  the  defendant  and  three  others,  to  which  there  was  a 
subscribing  witness,  without  having  first  accounted  for  the  ab- 
sence of  audi  subscribing  witness,  and  the  defendant  excepted. 
Tlie  contract,  the  substance  of  which  is  stated  in  the  opin- 
ion, was  then  read  to  the  jury.  The  evidence  showed,  that  the 
defendant  and  the  other  laborers  who  signed  the  contract  with 
him,  raised  a  crop  of  corn  and  cotton  under  the  contract ;  that 
in  November,  1880,  the  corn  so  raised  by  them,  ha\ang  been 
gathered,  was  hauled  up  and  put  in  a  pile,  and  was  then  divid- 
ed between  Lewis,  and  the  defendant  and  his  co-laborers,  the 
former  getting  one  half,  and  the  latter  the  other  half  thereof ; 
and  that  then  the  defendant  and  the  other  laborers  divided 
their  half  between  themselves,  and  each  one  put  his  portion  in 
his  own  crib ;  that  Lewis  advanced  supplies  to  the  defendant 
under  said  contract  to  enable  him  to  make  a  crop,  for  which 
the  defendant  owed  him  a  balance ;  that  at  the  time  the  corn 
was  divided,  Lewis  told  the  defendant  not  to  remove  the  corn 
until  a  settlement  could  be  had  between  them.  Evidence  was 
also  introduced  tending  to  show  that  the  defendant,  in  January, 

Vol.  lxix. 


1881.]  OF  ALABAMA.  3 

[Ellerson  v.  The  State.] 

1881,  removed  from  the  place,  taking  with  him  several  bushels 
of  the  corn  which  had  been  allotted  to  him  on  the  division,  in 
a  large  sack.  This  being  the  substance  of  the  evidence  intro- 
duced on  behalf  of  the  State,  the  defendant  asked  in  writing 
the  following  charges,  among  others  : 

1.  "If  you  believe  all  the  evidence  in  this  case,  you  can  not 
find  the  defendant  guilty  under  this  indictment."  4.  "The 
elements  of  the  offense  charged  in  this  indictment,  are  (1)  that  in 
Clay  county  and  within  twelve  montlis  before  the  finding  of  this 
indictment,  the  defendant  sold  or  removed  the  corn  for  which 
the  State  has  elected  to  proceed ;  (2)  that  he  removed  or  sold  it 
with  the  purpose  or  intent  to  hinder,  delay  or  defraud  Mr. 
Lewis ;  (3)  that  at  the  time  he  removed  it,  he  was  indebted  to 
Lewis,  and  that  Lewis  had  a  lien  on,  or  lawful  claim  to  it ;  and 
(4)  that  the  defendant  had,  at  the  time  he  removed  or  sold  it, 
knowledge  of  the  existence  of  such  lien  or  claim — all  four  of 
these  constituents  must  be  established  by  the  evidence  beyond 
all  reasonable  doubt,  or  you  must  acquit.  A  reasonable  doubt 
in  your  minds,  growing  out  of  the  evidence,  of  the  existence 
of  either  one  of  the  four  elements,  entitles  the  defendant  to  an 
acquittal  at  your  hands."  The  court  refused  to  give  these  char- 
ges, and  the  defendant  separately  excepted. 

The  rulings  of  the  Circuit  Court  above  noted  are  among  the 
assignments  of  error  made  in  this  court. 

Parsons  &  Pearce,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BKICKELL,  C.  J. — The  indictment  follows  the  form  pre- 
scibed  by  the  Code,  and  must  be  deemed  sufficient. — Code  of 
1876,  Form  57,  p.  997. 

2.  Where  the  execution  of  a  private  writing  having  the 
attestation  of  a  subscril)ing  witness,  is  drawn  in  question  directly, 
not  incidentally,  the  evidence  of  the  subscribing  witness  is  the 
best  and  only  admissible  evidence,  unless  the  impracticability 
of  producing  it  can  be  satisfactorily  shown,  or  unless  the  wit- 
ness has  become  legally  incompetent  from  some  cause  not 
chargeable  as  a  fault  against  the  party  on  whom  the  making  of 
the  proof  devolves. — 1  Greenl.  Ev.  §  569.  Bennett  v.  Bobinr 
son,  3  Stew.  &  Port.  227.  The  rule  may  have  been  originally 
framed  in  reference  to  deeds,  or  other  solemn  instruments  usu- 
ally attested  by  witnesses,  but  it  is  now  extended  to  every  pri- 
vate writing  which  the  parties  may  have  chosen  to  cause  to  be 
attested.  The  witness  js  considered  as  the  person  selected  and 
referred  to  for  the  purpose  of  proving  the  fact  of  execution,  and 
the  facts  and  circumstances  attending  it. — 1  Gr-een.  Ev.  §  569, 
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The  absence  of  the  subscribing  witness  to  the  contract  in  writing 
between  the  accused  and  the  prosecutor,  from  which  the  lien  or 
claim  to  the  corn  the  accused  is  charged  with  having  removed 
or  sold,  is  derived,  was  not  accounted  for,  nor  any  reason  given 
for  not  producing  his  evidence.  The  Circuit  Court  erred  in 
permitting  the  prosecutor  to  prove  the  execution  of  the  con- 
tract. 

3.  To  constitute  the  offense  charged  in  the  indictment,  three 
facts  must  have  been  proved  by  the  prosecution  :  1.  That 
the  prosecutor  had  a  claim  to  the  corn  under  a  written  instru- 
ment ;  or  that  he  had  a  lien  thereon  created  by  law  for  rent  or 
advances,  or  some  lawful  or  valid  claim,  verbal  or  written. 
2.  That  the  accused  having  knowledge  of  the  existence  of  such 
claim  or  lien,  removed  or  sold  the  corn.  3.  That  he  removed 
or  sold  it  for  the  purpose  of  hindering,  delaying  or  defrauding 
the  prosecutor. — Code  of  1876,  §  4353.  These  facts,  and  each 
of  them,  the  State  was  bound  to  prove  fully.  It  is  not  suffi- 
cient that  the  weight  of  evidence  may  point  to  their  existence, 
or  to  the  existence  of  one  or  more  of  them.  In  criminal  cases 
the  State  must  prove  beyond  all  reasonable  doubt  every  fact 
which  is  a  material  constituent  of  the  offense,  and  if  they  are 
not  shown  by  evidence  clear  and  satisfactory,  leaving  their  ex- 
istence free  from  reasonable  doubt,  whatever  may  be  the  pre- 
ponderance of  evidence,  the  jury  should  be  instnicted  to  acquit. 
This  is  the  proposition  asserted  in  the  fourth  charge  requested 
by  the  appellant,  embodying  also,  very  properly,  the  affirmation 
that  the  State  was  bound  to  prove  tlie  venue,  and  tliat  the  of- 
fense had  been  committed  within  the  period  prescribed  as  a 
bar  by  the  statute  of  limitations.  The  charge  asserting  a  cor- 
rect legal  proposition  applicable  to  the  evidence,  it  was  the  duty 
of  the  Circuit  Court  to  give  it  in  the  terms  requested. 

4.  The  contract  between  Lewis,  the  prosecutor,  and  the  ac- 
cused recites,  that  Lewis  had  employed  the  accused  and  oth- 
ers to  labor  on  a  tract  or  parcel  of  land  known  as  the  "  Gordon 
place,"  for  the  year  1880.  Lewis  stipulated  to  furnish  the 
land,  team  and  feed  for  the  teani,  and  tools  to  work  the  land, 
and  seed  to  plant  it.  The  accused  stipulated  to  furnish  the  la- 
bor and  feed  it,  to  be  responsible  for  all  tools,  implements  and 
gear  used  by  them,  to  treat  the  stock  well,  and  do  good  work. 
Lewis  was  to  have  one  half  the  crop  made,  and  the  laborers  the 
other  half,  from  which  they  were  to  pay  all  advances  made  to 
them,  and  for  any  labor  employed  to  help  them,  if  it  was  nec- 
essary to  hire  help.  There  are  questions  of  much  practical 
importance  to  the  proprietors  and  cultivators  of  lands  in  pursu- 
ance of  contracts  of  this  species,  the  case  suggests,  upon  which 
it  is  not  now  necessary  to  express  an  opinion.  Unless  the  right 
or  title  of  Lewis  to  the  crops  grown  is  that  of  a  mere  lien,  or 
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a  claim  in  the  nature  of  a  lien,  the  removal  or  selling  of  the 
crop  by  the  accused,  without  the  consent  of  Lewis,  may  have 
been  ^vrongful,  and  even  criminal,  but  would  not  fall  within 
the  interdiction  of  the  statute  upon  which  the  indictmeTit  is 
founded.  If  the  relation  between  Lewis  and  the  accused  is 
merely  that  of  master  and  servant,  the  accused  to  be  compen- 
sated for  his  services  with  one  half  of  the  crops,  the  ownership 
of  the  crops  would  reside  exclusively  in  Lewis.  Under  the 
statute.  Code  of  1876,  §  3475,  the  accused  would  have  a  lien 
on  the  crops  for  the  portion  of  the  crop,  or  value  thereof,  which 
he  was  entitled  to  receive  by  the  terms  of  the  contract.  If  the 
contract  is  not  of  hire,  in  which  the  laborer  is  to  receive  a  por- 
tion of  the  crop  as  compensation  for  his  services  ;  if  it  is  a  con- 
tract by  which  the  accused  was  let  into  the  occupancy,  and  had 
the  right  to  occupy  the  premises  for  the  year,  and  was  bound 
to  the  cultivation  of  the  crops,  the  product  to  be  equally  divi- 
ded with  Lewis,  the  landowner,  then,  as  between  them,  the 
relation  of  tenants  in  common  of  the  crops  would  exist. — 
Thompson  v.  Maichinney^  17  Ala.  362 ;  Stroiher  v.  Butler^  Ih. 
733 ;  Smyth  v.  TanJierdey,  20  Ala.  212 ;  Williams  v.  Nolen, 
34  Ala.  167.  In  neither  relation — that  of  master  and  servant, 
or  tenants  in  common^would  Lewis  have  a  lien  on  the  crops, 
or  a  claim  in  or  to  them,  in  the  sense  of  the  word,  claim,  as  it 
is  used  in  the  statute.  If  the  contract  is  of  hire,  the  ownership 
of  the  crops  would  reside  exclusively  in  Lewis.  For  any  and 
all  injuries  to  them  he  alone  would  be  entitled  to  sue.  Upon 
them  the  laborer  would  have  a  lien  or  claim  by  virtue  of  the 
statute,  and  a  sale  or  removal  of  them,  for  the  purpose  of  hin- 
dering, delaying  or  defrauding  the  laborer  in  the  assertion  and 
enforcement  of  the  lieu,  would  fall  within  the  statute.  If  they 
were  taken  and  carried  away  by  the  laborer  fraudulently  or  felo- 
niously, he  might  be  guilty  of  larceny  under  certain  circum- 
stances, but  not  of  selling  or  removing  property  on  which  the 
employer  had  only  a  lien  or  claim.  In  the  other  view  of  the 
contract, — if  the  relation  of  tenants  in  common  exists,  and  one 
of  the  co-tenants,  for  the  purpose  of  defrauding  the  other,  sold, 
converted,  or  concealed  the  crops,  the  offense  denounced  by  § 
4355  of  the  Code  would  be  committed,  but  not  the  offense  of 
selling  or  removing  property,  on  which  another  had  a  lien  or 
claim.  The  statute  is  not  intended  for  the  protection  of  ten- 
ants in  common  against  the  fraudulent  acts  of  their  co-tenants. 
Nor  is  it  intended  for  the  protection  of  the  master  against 
the  fraudulent  acts  of  his  servants ;  nor  yet  to  protect  the  gen- 
eral ownership  of  personal  property.  Liens  have  been  multi- 
plied by  statutes,  and  to  particular  contracts  liens  on  particular 
property  are  attached.  For  specific  liens  parties  may  contract, 
and  legal  remedies  for  the  enforcement  of  such  liens  are  au- 
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thorized.  The  protection  of  these  hens  from  delay,  hindrance 
or  disappointment  by  the  act  of  the  general  owner,  or  other 
person  having  knowledge  of  the  lien,  the  statute  is  intended  to 
afford.  True,  the  statute  employs  the  word  claim,  as  well  a& 
the  word  lien^  and  the  former  is  generally  of  larger  meaning 
than  the  latter,  and  may  embrace  the  general  ownership,  while 
the  latter  usually  embraces  simply  a  right  to  charge  property. 
But  it  is  evident  the  words  are  used  in  a  kindred  sense,  embrac- 
ing mere  charges  or  encumbrances  upon  the  general  owner- 
ship, and  not  the  general  ownership  itself.  In  no  aspect  of  the 
case,  as  presented  to  the  Circuit  Court,  had  the  prosecutor  a 
lien,  or  a  claim  in  the  nature  of  a  lien,  or  encumbrance  upon 
the  corn,  charged  to  have  been  sold  and  removed  by  the  ac- 
cused. He  was  the  owner  of  it  solely  and  exclusively,  or  as  a 
tenant  in  common  with  the  accused.  Whether  the  one  or  the 
other  is  the  true  relation  arising  out  of  the  contract,  it  is  not 
necessary  to  determine ;  for  in  neither  relation  could  the  ac- 
cused be  guilty  of  the  offense  mth  which  he  is  charged. 

The  j\idgment  of  the  Circuit  Court  must  be  reversed,  and  a 
judgment  here  rendered  discharging  the  appellant  from  further 
prosecution. 


Green  v.  The  State. 

Indictment  for  Murder. 

1 .  Homicide;  conduct  of  deceased  to  he  considered  in  determining  degree; 
self-defense. — If  the  circumstances  attending  a  homicide,  caused  by  a 
pistol  shot  fired  by  the  accused  in  a  rencounter  not  shown  to  have  been 
brought  on  by  him,  both  parties  being  armed,  are  such  as  to  create  the 
impression  that  the  deceased  had  drawn  or  commenced  to  draw  his  pistol 
before  the  accused  drew  or  attempted  to  draw  his,  or  if  a  reasonable 
doubt  is  thereby  generated  as  to  whether  such  was  the  case  or  not,  then 
such  conduct  on  the  part  of  the  deceased  should  be  considered  in  determ- 
ining the  grade  of  the  homicide ;  but  the  homicide  can  not  be  thereby 
reduced  to  seh'-defense,  unless  the  deceased  made  the  first  hostile,  dan- 
gerous demonstration,  and  the  accused  had  no  other  reasonable  mode  of 
escape. 

2.  Same;  rvhen  uncommunicated  threat  admissible  in  evidence. — In  such 
case,  no  witness  having  seen  the  parties  at  the  instant  the  fatal  shot  was 
fired,  but  there  being  ground  for  argument  at  least,  from  the  evidence, 
that  the  deceased  must  have  taken  some  action  in  the  matter  of  drawing 
his  pistol  before  the  accused  fired,  a  threat  made  by  the  deceased  while 
loading  his  pistol  shortly  before  the  rencounter,  to  the  effect  that  before 
he  would  be  run  over  by  the  accused  he  would  kill  the  accused,  or  the 
accused  would  kill  him,  is  admissible  in  evidence,  although  it  was  not 
communicated  to  the  accused,  as  tending  to  show  the  animus  of  the 
deceased  so  recently  before  the  homicide  as  to  authorize  its  consideration 
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by  the  jury,  with  the  other  testimony,  in  ascertaining  the  conduct  of  the 
parties  immediately  before  the  firing. 

3.  Same;  when  communicated  threat  inadmissible. — Where  the  accused 
is  charged  with  murder,  and  there  is  no  evidence  tending  to  show  that 
the  fatal  act  was  committed  in  self-defense,  a  threat  made  by  the  deceased 
in  the  presence  of,  and  to  the  accused,  about  a  week  before  the  homicide, 
that  before  the  accused  should  marry  a  certain  woman,  he  would  kill  the 
accused,  is  not  admissible  in  evidence. 

Appeal  from  Macon  Circuit  Court, 

Tried  before  Hon.  John  P.  Hubbard. 

At  the  Spring  Term,  1882,  of  said  court,  Bill  Green,  the 
appellee,  was  indicted  and  tried  for  the  murder  of  John  Tan- 
ner, and  was  convicted  of  murder  in  the  second  degree.  The 
cause  was  tried  on  the  plea  of  not  guilty ;  and  on  the  trial,  the 
State  examined  as  a  witness  one  Martha  Holland,  whose  testi- 
mony, while  somewhat  inconsistent,  one  part  with  another,  may 
be  substantially  stated  as  follows :  That  one*  night  in  the  latter 
part  of  December,  1881,  the  deceased,  the  defendant,  and  one 
Anderson  Lewis  were  at  her  house ;  that  she  w^as  cooking  the 
defendant's  meals  about  that  time,  and  he  came  that  night  to 
get  his  supper  as  usual;  that  about  the  time  he  came  in,  he 
asked  witness  to  fry  some  meat  for  him,  when  the  deceased 
said  that  the  witness  should  not  fry  the  meat  for  him,  and  told 
him  to  fry  his  own  meat,  as  he,  the  deceased,  was  doing ;  that 
the  defendant  then  went  out  of  the  house,  and,  as  he  left,  the 
witness  said  to  him  that  she  w^ould  fry  his  meat  for  him ;  that 
defendant  was  gone  about  tw^o  minutes  and  then  came  back, 
and  asked  witness  w^hether  she  had  fried  his  meat,  to  which  the 
witness  replied  that  she  had  not,  and  the  defendant  then  said, 
"  Damned  if  I  don't  want  my  meat  fried ;"  that  the  deceased 
then  said,  "  I^o,  she  shan't  do  it ;  you  fry  it  yourself  as  I  fried 
mine ;"  that  at  the  time  the  defendant  came  back  into  the  house 
the  deceased  was  sitting  before  the  fire  eating  his  supper,  and 
that  after  the  last  remark  made  by  him,  given  above,  he  con- 
tinued to  eat  until  he  had  finished,  and  then  got  up  and  went 
to  a  table  in  the  room,  on  which  was  a  lamp,  carrying  the  plate 
out  of  which  he  had  been  eating  in  his  right  hand,  and  put  it 
on  the  table ;  that  when  the  deceased  got  up  to  go  to  the  table, 
defendant  said,  "  Tanner,  why  do  you  treat  me  so,"  to  which  the 
deceased  answered,  "  She  shan't  fry  your  meat ;"  that  defendant 
then  said,  "  You  say  she  shan't  fry  my  meat,"  to  which  deceased 
answered,  "  No ;"  tliat  defendant  immediately  repeated  the  ques- 
tion, and  the  deceased  made  the  same  answer,  "and  immedi- 
ately in  giving  this  answer,  a  pistol  fired,  and  some  one  jumped 
from  the  door  on  the  piazza,  and  ran  off,  and  I  did  not  see  the 
defendant  any  more."  She  further  testified  that  the  defendant 
had  moved  to  the  door  while  talking  to  the  deceased ;  that  at 
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the  time  the  pistol  was  fired,  and  immediately  prior  thereto, 
she  was  not  looking  at  either  the  defendant  or  the  deceased ; 
but  that  as  soon  as  she  heard  the  report  of  the  pistol,  she  turned 
her  head  and  looked  at  the  deceased,  who  was  advancing  from 
the  table  towards  the  fire-place,  with  a  pistol  in  his  right  liand 
pointing  towards  the  door ;  that  he  told  witness  that  the  defend- 
ant had  shot  and  killed  him,  and  he  then  sunk  on  his  knees, 
and  died  in  a  few  minutes ;  that  witness  did  not  know  where 
the  deceased  got  his  pistol ;  that  she  was  not  related  to  either 
party ;  that  she  had  also  been  cooking  for  the  deceased,  and 
that  the  shooting  took  place  about  eight  o'clock  at  night.  The 
defendant  offered  to  prove  by  this  witness,  "that  about  dusk  of 
the  same  evening  that  Tanner  was  sliot,  he  loaded  his  pistol  and 
said  to  witness :  '  Before  I  will  be  run  over  by  Bill  Green,  I 
will  kill  Bill,  or  Bill  will  kill  me.'  It  appeared  that  witness 
never  told  defendant.  Bill  Green,  what  Tanner  said."  But  the 
court,  on  the  State's  objection,  refused  to  permit  him  to  make 
the  proof,  and  he  excepted.  The  State  also  examined  Ander- 
son Lewis  as  a  witness,  "  and  his  testimony  was  the  same  as 
that  of  the  witness,  Martha  Holland."  It  was  also  shown  on 
behalf  of  the  State,  by  the  physician  who  was  called  in  to  see 
the  deceased  after  he  was  dead,  that  the  ball  "entered  through 
the  left  shoulder  blade,  ranging  a  little  to  the  right,  and  the 
person  who  fired  the  shot  must  have  been  in  the  rear  of  the 
deceased." 

The  defendant  then  offered  to  prove  by  a  witness  examined 
on  his  behalf,  that  about  a  week  before  the  shooting,  the  witness 
heard  the  deceased  sav  to  the  defendant,  that  before  the  latter 
should  marry  Martha  Holland,  he,  the  deceased,  would  kill  him. 
But  the  court,  on  the  State's  objection,  refused  to  permit  the 
defendant  to  make  the  offered  proof,  and  the  defendant  ex- 
cepted. 

This  being  substantially  all  the  evidence,  "  the  court,  among 
other  things,  charged  the  jury,  that,  under  the  evidence  in  this 
case,  the  question  of  self-defense  did  not  arise ;"  and  to  this 
charge  the  defendant  excepted.  The  defendant  then  asked  the 
court  in  writing  to  charge  the  jury,  that  "  if  defendant,  with- 
out fault  on  his  part,  was  forced  to  shoot  Tanner,  in  order  to 
save  his  life,  or  his  body  from  great  harm,  he  had  a  right  to 
strike ;"  but  the  court  refused  this  charge,  and  the  defendant 
excepted. 

The  rulings  of  the  Circuit  Court  above  noted,  with  others 
not  passed  on  by  this  court,  are  assigned  as  error. 

Walpole  C.  Brewer,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 
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STONE,  J. — Two  witnesses  \vere  present  when  the  homi- 
cide charged  in  this  case  was  perpetrated.  Neither  of  them 
was  looking  towards  tlie  parties  when  the  pistol  was  tired,  and 
neither  of  them  saw  the  act  done.  There  is  obscurity  in  the 
testimony  relating  to  the  conduct  of  the  parties  immediately 
preceding  and  attending  the  fatal  act.  Angry  words  were  being 
intei'changed,  and  the  deceased  spoke  last.  The  ball  entered 
at  the  back,  which  shows  that  deceased  was  not  facing  the 
accused  when  he  receiv^ed  the  fatal  wonnd.  The  obscurity 
arises  out  of  the  following  testimony :  Immediately  on  hearing 
the  report  of  the  pistol,  the  witness  testifies  that  she  looked  at 
the  deceased,  and  he  then  had  his  arm  extended,  pistol  in  hand, 
pointing  towards  the  door, — the  place  at  which  the  accused  had 
been  last  seen,  and  from  which  the  pistol  was  fired.  She  saw 
the  smoke  of  the  pistol  at  the  door,  and  heard  some  one  spring 
out  on  the  gallery.  The  ball  entering  at  the  back,  if  true,  is 
unmistakable  proof  of  the  position  the  deceased  occupied  when 
he  was  shot.  If  the  witness  be  believed,  her  eyes  were  thrown 
on  him  immediately  after  she  heard  the  firing,  and  he  had  then 
faced  around,  and  was  pointing  his  pistol  in  the  direction  of 
the  place  where  the  accused  must  have  been  standing  when  he 
fired.  This  is  a  question  for  solution  by  the  jury.  It  is  their 
duty  to  reconcile  the  testimony  if  they  can,  and  to  ascertain,  if 
possible,  what,  if  anything,  deceased  was  doing  when  he  was 
shot.  If  the  circumstances  are  such  as  to  create  the  impression 
that  deceased  had  drawn,  or  commenced  to  draw  his  pistol  be- 
fore the  accused  drew,  or  attempted  to  draw  his  pistol — or,  if 
the  circumstances  generate  a  reasonable  doubt  whether  such 
was  not  the  case — then  this  should  be  considered  in  determin- 
ing the  grade  of  the  homicide.  It  could  not  reduce  it  to  self 
defense,  unless  deceased  made  the  first  hostile,  dangerous  dem- 
onstration, and  the  accused  had  no  other  reasonable  mode  of 
escape. — Judge  v.  The  State,  58  Ala.  406. 

There  being  ground  for  argument  at  least,  that  the  deceased 
must  have  taken  some  action  in  the  matter  of  drawing  his 
pistol  before  the  accused  fired,  this  lets  in  the  threat  the  witness 
testifies  the  deceased  made,  while  loading  his  pistol  shortly 
before  the  rencontre.  If  believed,  it  tended  to  show  the  animus 
of  the  deceased  towards  the  accused,  so  recently  before  the 
homicide,  as  to  authorize  its  consideration  by  the  jury  in  ascer- 
taining the  conduct  of  the  parties  immediately  before  the 
firing. — Burns  v.  The  State,  49  Ala.  370 ;  Myers  v.  The  State, 
62  Ala.  599 ;  Roherts  y.  The  State,  68  Ala.  156.  In  ruling  that 
this  testimony  should  have  been  received,  it  is  not  our  intention 
to  intimate  an  opinion  that  the  accused  fired  in  self-defense. 
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All  we  decide  is,  that  the  testimony  should  have  gone  to  the 
jury,  to  be  weighed  by  them  with'  the  other  testimony.  Unless 
the  jury  sliall  be  convanced,  that  the  deceased  was  in  the  act  of 
drawing,  or  had  drawn  his  pistol  before  the  accused  commenced 
to  draw  his,  or  unless  a  reasonable  doubt  is  raised  on  this  ques- 
tion, and  in  addition  thereto,  tliat  the  accused  had  no  other 
reasonable  mode  of  escape  from  the  present  impending  peril, 
then  he  would  not  stand  excused  for  tiring  the  fatal  shot.  If 
the  accused  commenced  first  to  draw,  that  authorized  the  de- 
ceased to  draw  in  defense,  and  any  peril  thereby  brought  on 
the  accused  would  be  of  his  own  producing,  and  would  deny 
to  him  the  plea  of  self-defense.  The  position  in  which  the 
parties  stood  to  each  other  at  the  time,  should  be  considered  in 
this  connection. 

The  threat  alleged  to  have  been  made  by  the  deceased  a  week 
before  the  homicide,  was  properly  excluded. — Payne  v.  The 
State,  60  Ala.  80. 

What  we  have  said  above  relates  to  the  degree  of  the  homi- 
cide. That  offense  under  our  statute  is  divided  into  four 
degrees,  or  classes ;  murder  in  the  first  and  second  degrees,  and 
manslaughter  in  the  first  and  second  degrees.  These  several 
offenses  are  fully  defined  in  our  former  rulings. — Ex  parte 
Nettles,  58  Ala.  1168 ;  Fields  v.  The  State,  52  Ala.  348 ;  Jndge 
V.  The  State,  58  Ala.  406 ;  Mitchell  v.  The  State,  60  Ala.  26 ; 
McManus  v.  The  State,  36  Ala.  285 ;  Cates  v.  The  State,  50 
Ala.  166;  Grant  v.  The  State,  62  Ala.  233.  We  are  not  pre- 
pared to  say  there  was  any  evidence  tending  to  show  the  shoot- 
ing was  in  self-defense,  and  hence  can  not  say  the  court  erred 
in  the  instructions  given  and  refused  on  that  subject. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded.  Let  the  prisoner  remain  in  custody  until  discharged 
by  due  course  of  law. 


Powell  v.  The  State. 

Indictment  for  Sale  of  Spirituous,  Vmrnis  or  Malt  Liquors 
contrary  to  Local  Statute. 

1.  Indictment  under  §  4806  uf  the  Code  ;  its  sufficiency . — Under  section 
4806  of  the  Code,  an  indictment  for  a  violation  of  a  local  statute  prohib- 
iting the  sale  of  vinous  or  spirituous  liquors  within  a  specified  territory, 
charging  that  the  defendant  "  did  sell  vinous  or  spirituous  liquors  without 
a  license  and  contrarj'  to  law,"  is  sufficient. 

2.  Wlien  part  of  statute  violative  of  constitution  may  he  expunged  with- 
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out  affectinr/  other  parts. — If  the  provisions  of  an  act  of  the  legislature 
are  all  connected  in  subjec^t-matter,  depending  on  each  other,  operating 
together  for  the  same  purpose,  or  otherwise  so  connected  in  meaning, 
that  it  can  not  be  presumed  that  the  legislature  would  liave  passed  the 
one  without  the  other,  the  constitutional  invalidity  of  one  part  of  the  act 
will  vitiate  the  other^  and  both  must  fall  together.  But  if  the  parts  of 
an  act  are  perfectly  distinct  and  separable,  and  are  not  dependent  the 
one  on  the  other,  and  effect  can  thereby  be  given  to  the  act,  the  uncon- 
stitutional part  of  the  act  may  ]>e  expunged,  and  the  other  parts  be  per- 
mitted to  stand ;  and  this  too,  even  if  the  valid  and  invalid  parts  are  in 
the  same  section. 

3.  Same;  local  statute prohibititig  sale  of  liquors  construed. — "Where  an 
act  of  the  legislature,  prohibiting  the  sale  or  other  disposition  of  any 
vinous,  spirituous  or  malt  liquors,  under  a  penalty,  contains  a  proviso 
exempting  from  the  prohibition  of  the  act  the  sale  of  domestic  wines 
manufactured  from  grapes  grown  in  this  State,  a  discrimination  is  thereby 
made  against  wines  made  innn  grapes  grown  in  other  States,  but  not 
against  foreign  spirituous  or  malt  liquors.  And  while  it  may  be,  that  this 
legislative  discrimination  is  invalid  so  far  as  concerns  wines  imported 
from  other  States,  under  the  principle  decided  in  Welfon  v.  Missouri,  91 
U.  S.  275,  and  followed  by  this  court  in  Vines  v.  The  State,  67  Ala.  73 — 
a  point  not  decided — the  rest  of  the  law  would  be  unaffected  thereby, 
and  would  stand. 

4.  License  to  sell  liquors  not  a  contract. — A  license  issued  under  the 
general  statute,  to  a  dealer  in  liquors,  is,  in  no  sense,  a  contract  between 
the  State  and  the  licensee,  and  it  is  not  protected  by  the  contract  clauses 
of  the  Federal  constitution  and  of  the  constitution  of  this  State.  It  is  a 
mere  permit  and  can  be  revoked  by  the  legislature  at  pleasure. 

Appeal  from  Lowndes  Circuit  Court. 

Tried  before  Hon.  John  Moore. 

At  tlie  Spring  Term,  18*^1,  of  said  court,  the  grand  jury 
returned  an  indictment  against  tlie  appellant,  containing  two 
counts,  charging  in  the  one,  that  he  "  did  sell  vinous  or  spiritu- 
ous liquors  without  a  license  and  contrary  to  law,"  and  in  the 
other,  that  he  "  did  sell,  give  away  or  otherwise  dispose  of 
vinous,  spirituous  or  malt  liquors  or  intoxicating  bitters  or 
beverages  within  five  miles  of  liehoboth  church,  in  Crenshaw 
county."  The  defendant  dernurred  to  the  indictment,  as  ap- 
pears from  the  judgment  entry,  but  the  grounds  of  demurrer 
are  not  stated  in  the  record.  The  court  overruled  the  demurrer, 
and  the  case  was  then  tried  on  the  plea  of  not  guilty.  The 
evidence  introduced  on  the  trial  showed  that  the  defendant,  on 
15th  April,  1881,  and  before  indictment  found,  sold  to  one  of 
the  witnesses,  one  pint  of  w^hiskey  at  defendant's  store,  which 
was  within  three  miles  of  Kehoboth  church,  in  Crenshaw 
county ;  that  the  defendant  had  duly  applied  for  and  obtained 
a  license  as  a  retailer  under  the  general  law,  which  had  not 
expired  but  was  still  of  force ;  that  the  amount  he  had  paid 
therefor  had  never  been  refunded  to  him,  and  that  he  had 
never  applied  for  the  refunding  thereof.  This  being  all  the 
evidence  the  court  refused,  at  the  request  of  the  appellant,  to 
charge  the  jury,  that  if  they  believed  the  evidence  they  must 
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find  him  not  gnilty ;  and  on  the  written  request  of  the  solicitor, 
charged  the  jury  tliat  if  they  believed  the  evidence,  they  must 
find  the  appellant  guilty  as  charged  in  the  indictment.  To 
these  rulings  of  the  court  the  appellant  separately  excepted. 
The  jury  returned  a  verdict  of  guilty,  on  which  judgment  was 
rendered ;  and  from  this  judgment  this  appeal  was  taken, 

R.  M.  Williamson,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J. — The  indictment,  in  this  case,  is  framed 
in  full  accordance  with  the  requirements  of  section  4806  of  the 
present  Code,  relating  to  the  retailing  of  spirituous  liquors. 
The  only  averment  requisite  is,  that  "  the  defendant  sold  vinous 
or  spirituous  liquors  without  a  license,  and  contrary  to  law ;" 
and  the  statute  expressly  provides  that  this  is  sufficient  to  cover 
"all  violations  of  special  and  local  laws,  regulating  the  sale  of 
spirituous  liquors  within  the  place  specified." — Code  1876, 
§  4806 ;  Block  v.  The  State.  66  Ala.  493 ;  Ulmer  v.  The  Stats, 
61  Ala.  208;  Acts  of  1880-81,  pp.  154-156. 

The  indictment  charges  the  defendant  with  the  violation  of 
a  local  law,  by  selling  spirituous  liquors  within  five  miles  of 
Rehoboth  church,  in  Crenshaw  county,  contrary  to  the  provis- 
ions of  an  act  of  the  General  Assembly,  approved  March  1, 
1881.— Acts  18>0-81,  pp.  154-6. 

The  constitutionality  of  this  act  is  assailed  chiefiy  on  the 
ground  that  it  is  violative  of  the  commercial  clause  of  the 
Federal  constitution,  which  confers  on  Congress  the  power  to 
regulate  commerce  among  the  several  States. — Const.  U.  S., 
Art.  1,  sec.  8,  sub-div.  3. 

The  first  section  of  the  act  in  question  provides  that  "it 
shall  be  unlawful  for  any  person  to  sell,  give  away,  or  other- 
wise dispose  of  any  vinous,  spirituous  or  malt  liquors,  or  intoxi- 
cating  hitters  or  heverage^s''^  within  certain  prohibited  limits, 
which  are  specially  described,  including  among  others  the  area 
within  "five  miles  of  Rehoboth  church,  in  Crenshaw  county." 
Then  follows  a  prmnso  in  these  words : 

"  Provided,  that  this  act  shall  not  be  so  construed  as  to  pre- 
vent the  use  of  wines  for  sacramental  purposes,  or  to  abridge 
the  right  of  any  person  from  giving  one  or  more  drinks  to  any 
person  at  his  or  her  private  residence,  and  that  it  shall  not  ])re- 
vent  the  sale  of  domestic  tnines  in  quantities  less  than  one  quart, 
mamifactured  from  grapes  grown  in  this  State,  in  which  no 
alcoholic  or  spirituous  liquors  were  used  in  the  manufacture 
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thereof ;  provided  further,  that  if  any  person  or  persons  have 
taken  out  license  for  the  year  1881,  the  license  money  shall  be 
refunded  for  the  unexpired  term  of  such  license  by  the  proper 
authorities."— Acts  1880-81,  pp.  155,  156. 

It  is  plain  that  the  only  discrimination  in  the  operation  of 
this  act  is  against  wines,  or  vinous  liquors,  manufactured  from 
grapes  grown  in  other  States  than  Alabama.  There  is  no  dis- 
crimination, or  hostile  legislation,  against  other  foreign  liquors, 
spirituous,  malt  or  alcoholic.  These,  whether  foreign  or  do- 
mestic, are  placed  upon  the  same  exact  terms  of  commercial 
equality,  and  are  accorded  equal  facilities  in  traffic.  It  may  be 
that  this  legislative  discrimination  is  invalid  so  far  as  concerns 
wines  imported  from  other  States,  under  the  principle  decided 
in  Welton  v.  State  of  Missouri,  91  IT.  S.  275,  which  M^as  fol- 
lowed by  this  court  in  Vines  v.  The  State,  67  Ala.  73.  This 
point,  however,  we  do  not  now  decide. 

It  is  sufficient  for  us  to  say,  that,  conceding  the  act  in  ques- 
tion is  unconstitutional  so  far  as  concerns  this  particular  feature 
of  the  proviso,  the  rest  of  the  law  is  unaffected  by  it,  and  must 
be  permitted  to  stand  on  the  clearest  principles  of  construction. 
It  does  not  matter  that  the  objectionable  and  valid  parts  of  the 
statute  are  in  the  same  section  of  the  act.  If  they  are  per- 
fectly distinct  and  separable,  and  are  not  dependent  the  one  on 
the  other,  the  courts  will  permit  the  one  part  to  stand,  though 
the  other  may  be  expunged  as  unconstitutional,  provided  effect 
c^i  thus  be  given  to  the  legislative  intent.  But  where  the 
provisions  are  all  connected  in  subject-matter,  depending  on 
each  other,  operating  together  for  the  same  purpose,  or  other- 
wise so  connected  together  in  meaning,  that  it  cannot  be  pre- 
sumed the  legislature  would  have  passed  the  one  without  the 
other,  the  constitutional  invalidity  of  the  one  part  will  vitiate 
the  other,  and  both  must  then  fall  together. — Cooley's  Const. 
Lim.  177-178;  Allen  v.  Louisiana,  103  U.  S.  80;  Lovmdes 
County  V.  Hunter,  49  Ala.  507. 

We  think,  under  these  principles,  that,  although  the  act  be 
inoperative  so  far  as  it  discriminates  against  imported  wines,  or 
i/n  fawor  of  domestic  wines,  as  the  case  may  be,  the  remainder 
of  the  act  is  not  necessarily  unconstitutional,  but  may  be  per- 
mitted to  stand.  The  authority  of  Tiernan  v.  Rinker,  102 
U.  S.  123,  we  think,  fully  sustains  this  construction. 

The  defendant  is  charged  specifically^  under  the  proof  made, 
with  selling  one  pint  of  whiskey.  The  evidence  introduced  by 
the  State  had  no  reference  to  the  sale  of  wines  of  any  char- 
acter by  him,  domestic  or  imported.  The  act  proved  comes 
within  the  influence  of  that  portion  of  the  law  which  prohibits 
the  sale  of  spirituous  or  alcoholic  liquors,  and  the  validity  of 
which  remains  unimpaired. 
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It  is  immaterial  that  the  defendant  had  obtained  a  license  to 
engage  in  the  liquor  traffic,  and  was  doing  business  under  it  at 
the  time  of  the  passage  of  the  act  under  consideration.  Such 
a  license  was  a  mere  jjermit,  revocable  at  the  option  of  the 
State.  It  was,  in  no  sense,  a  contract  between  the  licensee  and 
the  State  within  the  meaning  of  the  Federal  constitution  which 
prohibits  the  States  from  passing  any  law  impairing  the  obli- 
gations of  contracts ;  or  within  the  meaning  of  a  similar  clause 
in  our  own  State  constitution.  It  is  settled  by  the  vast  weight 
of  authority  that  such  licenses  can  be  revoked  by  the  legislative 
department  at  pleasure. — Cooley's  Const.  Lim..  2?'2-283 ;  note  2, 
and  cases  cited  ;  jFell  v.  The  State,  20  Amer.  Rep.  83 ;  Boyd  v. 
Alahama,  94  U.  S.  645,  and  authorities  there  cited. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Collins,  Guard'n,  v.  Toomer  et  al.  Ex'rs. 

FiTial  Settlement  of  Accounts  of  Executors. 

Constrnction  of  will. — A  testator,  by  the  first  clause  of  his  will,  after 
having  bequeathed  and  devised  all  his  estate,  real  and  personal,  to  his 
six  children,  to  be  divided  between  them  equally  when  the  youngtst 
shall  have  become  of  age,  provides  as  follows:  "  And  in  case  either  or 
anj^  of  my  children  shall  die  before  my  estate  shall  be  divided,  then  it  is 
my  will,  that  the  share  of  such  child  or  children  shall  be  divided  equally 
between  the  survivors,  when  partition  is  made,  providing  always,  that 
the  child  or  children  of  such  deceased  children  shall  be  entitled  to  their 
parent's  share."  By  the  second  clause  of  the  will,  he  provides  as  fol- 
lows: "  I  desire  that  my  children  shall  be  supported  and  educated  by 
the  rents,  issues  and  profits  of  my  estate,  while  it  shall  be  kept  together, 
and  I  wish  that  my  friend  T.  shall  attend  to  and  manage  my  domii'il  for 
the  benefit  of  my  family,  and  that  my  executors  shall  make  him  such 
compensation  as  they  may  think  right  and  proper  for  his  services.  It  is 
my  particular  request  that  my  young  children  shall  be  educated,  and 
that  their  tuition  be  paid,  as  I  have  said,  out  of  the  profits  of  my  estate." 
A  daughter  of  the  testator,  after  his  death,  and  before  the  period  of 
division,  married  and  died,  leaving  a  child.  On  final  settlement  by  the 
executors,  this  child,  by  his  guardian,  claimed  an  account  for  mainte- 
nance and  education,  after  the  death  of  his  mother,  equal  to  that  which, 
during  the  same  time,  had  been  allowed  to  the  survi\'ing  children  of  the 
testator.     Held, 

1.  That  by  the  second  clause  of  the  will  the  testator  provides  solely 
for  the  support  and  education  of  the  testator's  own  children,  the  chil- 
dren designated  by  name  in  the  first  clause,  constituting  his  famih/,  for 
whose  benefit  his  domicil  was  to  be  attended  to  and  managed  by  his 
friend,  diaring  the  minority  of  his  youngest  child ;  and  not  for  the  sup- 
port and  education  of  a  child  of  a  deceased  child. 

2.  That  under  the  will,  the  executors  are  charged  with  the  duty  of 
maintaining  and  educating  the  children  of  the  testator,  and  they  are  not 
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clothed  with  a  power  of  appointing  or  disposing  of  any  property  to  or 
among  them. 

Appeal  from  Mobile  Probate  Court. 

Tried  before  lion  Price  Williams.  Jr. 

In  the  matter  of  the  linal  settlement  of  the  accounts  of  Ed- 
ward T.  Tooraer  and  ^ohn  C,  Chamberlain,  as  the  executors  of 
the  last  will  and  testament  of  B.  C.  Gallup,  deceased.  The 
facts  are  stated  in  the  opinion. 

BoYLEs,  Faith-  &  Cloud,  for  appellant,  cited  43  Md.  K.  307 ; 
78  Penn.  St.  40  ;  50  Miss.  15  ;  13  Kew  Hamp.  521 ;  Code  of 
1876,  §  2216.  .      * 

Herndon,  Croom  &  Lewis,  contra,  cited  2  Jarman  on  Wills, 
690  ;  Continental  Life  Ins.  Co.  v.  Webh,  54  Ala.  699  ;  Bxissell 
v.  Russell,  64  Ala.  500 ;  McGuire  v.  Westmoreland,  36  .Ala. 
594 ;  2  Sugden  on  Powers,  chap.  xv. 

BRICKELL,  C.  J. — Bj  the  first  clause  or  paragraph  of  the 
will  of  Benjamin  C.  Gallup,  there  is  a  general  bequest  and  de- 
vise of  all  tlie  estate,  real  and  personal,  of  the  testator  remain- 
ing after  the  jDayment  of  debts,  to  his  six  children,  to  be 
divided  between  them  equally.  The  period  of  division  was 
postponed  until  the  youngest  child  became  of  age.  The  con- 
elusion  of  the  clause  is  in  these  words :  "  And  in  case  either 
or  any  of  my  children  shall  die  before  my  estate  shall  be  divi- 
ded, then,  it  is  my  will,  that  the  share  of  such  child  or  children, 
shall  be  divided  equally  between  the  survivors,  when  partition 
is  made,  providing  always,  that  the  child  or  children  of  such 
deceased  children  shall  be  entitled  to  their  parent's  share.  1 
have  already  advanced  to  my  daughter,  Mary  Francis  Heirs 
and  her  husband,  about  two  thousand  dollars,  and  1  desire  that 
this  advance,  without  interest,  shall  be  deducted  from  her  .share, 
when  division  is  made."  The  second  clause  or  paragraph  of 
the  will,  is  in  these  words  :  "  1  desire  that  my  children  shall 
be  supported  and  educated  by  the  rents,  issues  and  profits  of 
my  estate,  while  it  shall  be  kept  together,  and  1  wish  that  my 
friend,  Edward  T.  Toomer,  shall  attend  to  and  manage  my 
domicil  for  the  benefit  of  my  family,  and  that  my  executors 
shall  make  him  such  compensation  as  they  may  think  right  and 
proper  for  his  services.  It  is  my  particular  request,  that  my 
young  children  shall  be  edcuated,  and  that  their  tuition  be  paid, 
as  I  have  said,  out  of  the  profits  of  my  estate."  The  daughter 
of  the  testator,  Eugenia,  after  his  death,  married  and  died  be- 
fore the  period  of  division,  leaving  a  child,  of  whom  the  appel- 
lant, Collins,  is  guardian.     The  period  for  the  division  of  the 
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estate  having  arrived,  on  the  final  settlement  of  the  adminis- 
tration of  the  executors,  in  the  Court  of  Probate,  the  appellant 
for  his  ward,  claimed  an  account  for  maintenance  and  education, 
after  the  death  of  her  mother,  equal  to  that  which,  during  the 
same  time,  had  been  allowed  to  the  surviving  children  oi  the 
testator.     The  claim  was  disallowed  by  the  Court  of  Probate. 

The  first  clause  or  paragraph  of  the  will,  having  in  terms 
limited  over  to  the  child  or  children  of  either  of  the  children 
of  the  testator  dying  before  the  partition  of  the  estate,  the 
share  of  the  estate  to  which  the  deceased  parent  would  have 
been  entitled,  if  living,  the  claim  of  the  appellant  rests  upon 
the  proposition,  that  such  child  or  children,  on  the  death  of  the 
parent,  becomes  entitled  to  the  support  and  education  during 
the  period  the  estate  is  required  to  be  kept  together,  to  which, 
if  living,  the  parent  would  have  been  entitled  under  the  second 
clause  of  the  will.  In  other  words,  that  on  the  death  of  either 
of  the  children  of  the  testator  before  the  appointed  period  of 
division  of  the  estate,  leaving  a  child  or  children,  such  child  or 
children  is  substituted  to  the  place  of  the  deceased  parent,  tak- 
ing all  the  rights  and  benefits  to  which  the  parent  was  entitled. 
The  will  does  not  seem  capable  of  this  construction.  The  sec- 
ond clause  of  the  will  is  framed  and  expressed  solely  to  provide 
for  the  support  and  education  of  the  testator's  own  children, 
the  children  designated  by  name  in  the  first  clause,  constituting 
his  family^  for  whose  benefit  the  testator's  domicil  was  to  be 
attended  to,  and  managed  by  his  friend  Toomer,  during  the 
minority  of  the  youngest  child.  For  most  purposes,  a  will  is 
regarded  as  speaking  from  the  death  of  the  testator.  This 
is  particularly  true,  in  reference  to  gifts  to  classes  or  fluctuating 
bodies  of  persons ;  as  to  children,  descendants  or  next  of  kin, 
which  are  applied  to  persons  answering  the  description  at  the 
death  of  the  testator. — 1  Jarman  on  Wills,  391.  The  gift  in 
this  clause  is  direct  and  immediate  to  the  i^iny  is  the  word  of 
the  clause)  children  of  the  testator — the  children  he  had  desig- 
nated by  name  in  the  first  clause.  The  repetition  of  their  names 
in  the  clause  would  not  have  rendered  it  clearer  than  it  is  now, 
that  it  is  for  their  support  and  education,  and  for  their  support 
and  education  only,  he  intended  to  provide.  The  gift  is  not 
to  a  class,  but  to  persons  designated  by  name,  bearing  to  the 
testator  the  relation  of  children,  and  its  diversion  to  other 
purposes  is  as  unauthorized,  as  the  diversion  of  a  gift  to  A, 
from  A  to  B. 

The  first  clause  designates  not  only  the  time  when  the  limit- 
ation over  to  the  child  or  children  of  a  deceased  child  shall 
take  effect,  but  the  particular  interest  such  child  or  children 
may  take.  The  period  at  which  the  limitation  over  takes  effect, 
is  the  partition  or  division  of  the  estate,  and  the  interest  is  the 
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share  of  the  estate  the  parent  would  then  have  taken  if  living. 
The  parent,  if  living,  would  not  then  have  taken,  or  been  enti- 
tled to  maintenance  or  education,  and  the  child  or  children  sur- 
viving could  not  take  that  to  which  the  parent  was  not  entitled. 
The  intention  of  the  testator  is  manifest,  expressed  in  unam- 
biguous language.  His  estate  is  to  be  kept  together  during  the 
minority  of  his  youngest  child,  and  during  that  period,  his  chil- 
dren whom  he  designates  by  names,  are  to  be  supported  and 
educated  from  the  rents  and  income.  When  the  youngest 
child  becomes  of  age,  a  division  of  the  estate  is  to  ■  be  made, 
and  then,  if  any  child  has  died  leaving  a  child  or  children,  such 
child  or  children,  shall  on  the  division,  and  not  before,  repre- 
sent, stand  in  the  place  of,  and  take  the  share  of  the  deceased 
parent.     This  intention  is  too  clear  for  doubt  or  argument. 

The  executors  are  charged  with  the  duty  of  maintaining  and 
educating  the  children.  They  are  not  clothed  with  a  power  of 
appointing  or  disposing  of  any  property  to,  or  among  them. 
Powers  were  by  the  common  law  subjected  to  a  strict  construc- 
tion, and  in  some  instances,  the  construction  was  so  rigid  it  ap- 
proached harshness.  It  was  settled  that  a  power  to  appoint  to 
children^  would  not  authorize  an  appointment  to  grandchildren 
or  to  lineal  descendants  of  remoter  degree  than  immediate  off- 
spring.— 4  Kent  345.  The  statute  to  which  we  are  referred 
(Code  of  1876,  §  2216),  works  a  change  of  this  rule  of  the  com- 
mon law,  and  permits  tlie  exercise  of  a  power  of  appointment 
not  restricted  to  particular  children,  in  favor  of  grandchildren. 
The  statute  can  have  no  application,  for  the  executors  are  not 
clothed  with  a  power  of  appointment,  but  charged  with  a  duty, 
and  the  duty  is  restricted  to  particular  children,  not  to  a  class 
of  persons  taking  by  that  denomination.  The  duty  is  essen- 
tially different  from,  and  has  no  property  or  quality  in  common 
with  a  power.  We  find  no  error  in  the  record,  and  the  decree 
of  the  Court  of  Probate  is  affirmed. 


Levy  «&  Co.  v,  Van  Hagen. 

Claim  Suit  for  Money  due  mi  Life  Insurance  Policy. 

*Life  insurance ;  construction  of  policy. — A  life  insurance  company,  by 
its  policy,  after  reciting  that  the  advance  premium  was  paid,  ancl  the 
subsequent  premiums  were  to  be  paid,  by  Adele  F.  Van.  H.,  insured  the 
life  of  Hiram  W.  Van  H.,  for  the  sole  use  and  Vjenefit  of  the  said  Adele, 
in  a  stated  amount,  for  the  term  of  his  natural  life,  or  until  he  attained 
the  age  of  fortv-five  years;  and  promised  and  agreed  "to  and  with  the 
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said  assured,"  to  pay  the  sum  insured  to  her  or  her  legal  representatives, 
within  ninety  days  after  due  notice  and  proof  of  the  death  of  the  said 
Hiram  W.,  but  further  provided,  that  if  the  said  Hiram  W.  should  live 
to  attain  the  age  of  forty-live  years,  then  the  sum  insured  should  be  paid 
to  hira,  within  ninety  days  after  due  notice  and  proof  of  his  ha\ing 
attained  that  age.  In  a  suit  between  Adele  F.  and  an  attaching  creditor 
of  Hiram  W.,  held, 

1.  That  the  interest  of  Adele  F.  in  the  policy  was  contingent  upon 
Hiram  W.  dying  before  he  attained  the  age  of  forty-five  years. 

2.  That  the  said  Hiram  W.  having  lived  to  attain  the  age  of  forty-five 
years,  the  money  due  on  the  policy  was  his  property,  free  from  any  trust 
m  favor  of  Adele  F.,  and  liable  to  the  payment  of  his  debts. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  Hon.  H.  T.  Toulon. 

In  this  cause  the  appellants  sued  out  an  attachment  against 
Hiram  W.  Van  Hagen,  on  2d  May,  1879,  which  was  levied  by 
service  of  a  writ  of  garnishment  on  the  Alabama  Gold  Life 
Insurance  Company,  a  corporation,  as  debtor  to  the  said  Van 
Hagen.  On  26th  May,  1879,  the  insurance  company  answered 
the  garnishment,  stating  that  the  said  Van  Hagen  then  held  a 
paid  up  policy  of  insurance,  issued  by  that  company  on  his 
life,  for  S833.33,  which,  by  its  terms,  was  payable  to  him,  if 
he  should  live  to  attain  the  age  of  forty-five  years  and  ninety 
days,  and  that  the  said  Van  Hagen  would  attain  the  age  of 
forty-five  years  provided  he  lived  until  x\pril  22,  1881 ;  but 
that,  if  he  should  die  prior  to  April  22,  1881,  the  policy  was, 
by  its  terms,  payable  to  his  daughter,  Adele  F.  Van  Hagen.  It 
is  further  stated  in  the  answer,  that  the  policy  is  subject  to  the 
payment  of  a  note  made  by  Hiram  W.  Van  Hagan  to  the 
company  for  the  sum  of  $191.33,  and  to  the  payment,  annually, 
of  the  interest  thereon ;  and  that,  if  default  be  made  in  the 
payment  of  the  interest,  the  policy  would  become  null  and  void. 

On  3d  June,  1881,  the  garnishee,  by  additional  answer,  sug- 
gested that  Adele  F.  Van  Hagen  claimed  the  money  which 
would  become  due  on  the  policy ;  and  on  Ith  June,  1881,  Adele. 
F.  Van  Hagen,  by  her  next  friend,  appeared,  waived  notice, 
and  propounded  her  claim  to  the  fund  in  controversy.  She 
averred,  that  the  policy  referred  to  in  the  answer  of  the  garn- 
ishee, w^as  a  contract  made  by  her,  through  her  father,  Hiram 
W.  Van  Hagen,  with  the  insurance  company,  whereby  the 
company  insured  the  life  of  Hiram  W.  for  her  sole  use  and 
benefit,  in  the  amount  of  twenty-five  hundred  dollars,  for  the 
term  of  his  natural  life,  or  until  he  attained  the  age  of  forty- 
five  years ;  that  the  company  promised  to  pay  the  sum  assurfed 
to  Hiram  W.,  if  he  should  attain  the  age  of  forty -five  years ; 
but  that,  "  nevertheless  said  H.  W.  Van  Hagen  would,  in  that 
event,  receive  such  insurance  money  for  the  sole  nse  and  benefit 
of  said  Adele  F.  Van  Hagen,"  under  the  terms  of  said  policy ; 
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that  by  an  agreement  made  between  Hiram  W,  and  the  com- 
pany, which  was  endorsed  on  the  policy,  the  same  became  a 
paid  up  policy  for  the  sum  of  $833.33,  subject  to  the  payment 
of  the  sum  of  $191.61.  She  further  averred,  that  "all  premi- 
ums and  interest  due  said  company  have  been  paid,  and  that 
said  II.  W.  Van  Hagen  has  now  attained  -the  age  of  forty-five 
yeai's,  and  that  said  insurance  money,  amounting  to  $641.72,  is 
now  payable  to  said  H.  W.  Yan  Hagen,  for  the  sole  use  and 
benefit  of  claimant,  and  not  for  the  use  or  benefit  of  himself, 
the  said  H.  W.  Van  Hagen."  The  appellants  denied  that  the 
money  was  the  property  of  appellee,  and  averred  that  the  same 
was  the  property  of  Hiram  W.  Van  Hagen,  and  should  be 
condemned  to  the  payment  of  the  debt  siied  on. 

Upon  the  issue  thus  made  the  cause  was  tried.  The  policy 
of  insurance,  with  the  endorsement  thereon,  and  an  agreed 
state  of  facts  were  introduced  in  evidence,  all  of  which  are  suf- 
ficiently set  forth  in  the  opinion. 

The  court  below  charged  the  jury  in  writing,  at  the  request 
of  the  appellee,  that,  if  they  believed  the  evidence,  they  must 
find  the  issue  in  her  favor.  To  the  giving  of  this  charge  the 
appellants  excepted,  and  now  assign  the  same  as  error. 

Overall  &  Bestor,  for  appellants. — (1.)  The  policy  has 
two  characters.  In  favor  of  Adele,  it  is  an  ordinary  time 
policy,  payable  to  her  at  the  death  of  her  father,  provided  he 
dies  before  he  attains  the  age  of  forty-five  years.  But  as  her 
interest  is  subject  to  be  defeated  by  his  attaining  that  age,  and 
to  be  paid  to  him  on  that  contingency,  it  is  termed  an  endow- 
ment policy. — Bliss  on  Life  Ins.  2  Ed.  p.  6.  Hiram  W.  having 
attained  the  age  of  forty-five  years,  the  contingent  interest  of 
Adele  is  thereby  defeated,  and  the  money  assured  belongs  to 
Hiram  W.  Van  Hagen. — Hine  &  Nicols'  Law  of  Assignments 
of  Life  Policies,  113,  and  case  cited;  Evers  v.  Life  Ass.  of 
America,  4  Ins.  Journal,  593 ;  Bingham  v.  Home  Life  Lns. 
Co.,  Insurance  Monitor,  Oct.  1881,  495 ;  I{^nicke7'hocker  Life 
Ins.  Co.  V.  Weits,  99  Mass.  15Y.  {2^  There  is  no  trust  estate 
in  the  policy  in  favor  of  Adele. —  Watson,  adrnr.  v.  Colburn, 
99  Mass.  342.  (3.)  The  recital  of  the  payment  of  premiums 
by  Adele  does  not  affect  the  title  to  the  money  insured ;  for  in 
fact  she  did  not  pay  them. — Hine  &  ]S[icols'  work,  sup7'a,  128. 

Herndon,  Croom  &  Lewis,  contra. — Adele  and  the  Insurance 
Company  are  the  contracting  partiies.  The  first  clause  of  the 
policy  declares,  that  the  company  insures  the  life  of  Hiram  W. 
for  the  sole  use  and  benefit  of  Adele,  for  the  term  of  his  natu- 
ral life,  or  until  he  shall  attain  the  age  of  forty-five  years.  On 
the  happening  of  either  event,  therefore,  the  money  becomes 
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paj'^able  for  the  sole  use  and  henefit  of  Adele.  The  second 
clause,  stipulating  that  the  payment  shall  be  made  to  Hiram 
W.,  in  the  event  he  attain  the  age  of  forty-five  years,  does  not 
change  the  beneficial  ownership,  but  merely  provides  a  mode  of 
payment.  He  is  thereby  appointed  the  agent  or  trustee  to 
receive  the  money  for  her,  in  the  event  he  attains  that  age. 
This  construction  harmonizes  both  clauses,  and  should  be 
adopted. — May  on  Ins.  182 ;  1  Wait's  Actions  and  Defenses, 
p.  122,  §  11,  and  cases  cited.  If  the  two  clauses  are  repugnant, 
the  first  prevails. — 2  Parson  on  Con.  m.  p.  26 ;  ]  Wait's  Ac- 
tions and  Defenses,  p.  123,  §  13 ;  Chitty  on  Con.  (11  Ed.)  127. 

STONE,  J. — The  present  record  presents  but  a  single  ques- 
tion, which  arises  on  the  construction  of  the  endowment  policy 
taken  out  on  the  life  of  Hiram  W.  Van  Hagen,  and  copied  in 
the  record.  The  sum  due  on  that  policy  became  payable  when 
the  said  Hiram  W.  became  forty-five  years  of  age — in  the 
spring  of  1881.  The  policy  is  so  framed,  that  the  sum  assured 
was  to  be  paid  at  his  death,  or  when  he  reached  the  age  of  forty- 
five,  which  ever  should  first  happen.  He  was  living  when  he 
became  forty-five  years  of  age,  and,  so  far  as  we  are  informed, 
is  stijl  living.  "  This  suit  was  commenced  in  1879,  about  two 
years  before  the  maturity  of  the  policy,  and  its  object  was  and 
is,  to  subject  the  fund  assured  to  the  payment  of  Hiram  W. 
Van  Hagen's  debt.  The  suit  was  not  brought  to  trial  until 
Yan  Hagen  became  forty-five  years  of  age.  For  appellant  it 
is  contended,  that  when  he  reached  that  age,  the  money  was 
paA^able  to  Hiram  W.  and  became  his  property.  Appellee  is 
the  daughter  of  the  said  Hiram  W.,  and  she  claims  the  money 
as  her  property.  It  is  admitted  as  a  fact,  that  when  the  policy 
was  taken  out — in  1869 — Adele  F.,  the  claimant,  was  only  three 
or  four  years  old,  and  that  all  payments  of  premiums  were  made 
by  Hiram  W.,  the  father,  until  this  suit  was  brought  in  1879. 
The  payment  of  the  two  premiums  afterwards  made,  were  by 
Adele  F.,  the  daughter,  through  her  attorney.  The  record 
does  not  show  whether  Adele  F.  had,  or  had  not  an  estate,  or 
means  with  which  to  pay  the  premiums.  No  question  is  raised 
as  to  the  hona  fides  of  the  transaction,  and  the  inquiry  is,  who 
under  the  policy,  and  under  the  facts  of  this  case,  is  entitled  to 
the  money,  the  father  or  the  daughter.  In  answering  this  ques- 
tion, we  must  endeavor  to  get  at  the  intention  of  the  parties  as 
expressed  in  the  written  policy.  The  policy  recites  the  amount 
of  annual  premium  to  be  paid,  and  when  paid ;  recites  that  the 
advance  premium  was  paid,  and  the  subsequent  premium  to  be 
paid,  by  Adele  F.  Yan  Hagen,  and  then  stipulates  that  the 
Gold  Life  Insurance  Company  of  Mobile  "  do  assure  the  life 
of  Hiram  W.  Yan  Hagen,  of  Mobile,  in  the  county  of  Mobile 
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and  State  of  Alabama,  for  the  sole  use  and  benefit  of  the  said 
Adele  F.  Van  Hagen,  in  the  amount  of  twenty-five  hundred 
dollars  in  American  gold  coin,  for  the  term  of  his  natural  life, 
or  until  he  shall  attain  the  age  of  forty-live  years,  commencing 
on  the  28tli  day  of  April,  1869,  at  noon.  And  the  said  com- 
pany do  hereby  promise  and  agree,  to  and  with  the  said  assured, 
her  executors,  administrators,  or  guardian  of  children,  if  under 
age,  well  and  truly  to  pay  or  cause  to  be  paid,  at  the  City  of 
Mobile,  the  said  sum  insured  to  the  said  assured,  or  her  legal 
representatives,  within  ninety  days  after  due  notice  and  proof 
of  interest  (if  assigned  or  held  as  security),  and  of  the  death 
of  said  Hiram  W.  Yan  Hagen.  But  if  the  said  Hiram  W. 
Yan  Hagen  shall  live  to  attain  the  age  of  forty-five  years,  then 
the  said  sum  insured  shall  be  paid  to  the  said  Hiram  W.  Yan 
Hagen,  within  ninety  days  after  due  notice  and  proof  of  the 
said  Hiram  W.  Yan  Hagen  having  attained  the  age  of  forty- 
five  years." 

Counsel  on  each  side  of  this  controversy  confess  they  have 
been  unable  to  find  any  adjudged  case  precisely  like  the  pres- 
ent. In  a  small  publication,  entitled  ''  Law  of  Assignments  of 
Life  Policies,"  by  Hine  &  jS^ichols,  published  in  18S1,  on  page 
114,  is  the  following  language:  "In  Tenness  v.  N.  W.JMut. 
Life  Ins.  Co.,  9  Ins.  Law  Journal,  191,  the  insurance  was  on 
the  life  of  the  husband,  '  for  the  sole  use  and  benefit '  of  the 
wife,  'for  the  term  of  ten  years,'  and  the  company  promised 
to  pay  the  amount  to  the  person  whose  life  was  insured  or 
assigns  in  ten  years,  or,  in  case  of  his  previous  death,  to  pay 
the  beneficiary  or  assigns.  It  was  held  by  the  Supreme  Court 
of  Wisconsin,  in  1879,  that  so  far  as  the  life  insurance  part  of 
the  contract  was  concerned,  it  was  an  insurance  of  the  husband 
for  his  own  benefit,  but,  in  case  of  his  previous  death,  the  wife 
would  be  entitled  to  the  endowment.  The  husband  surviving 
the  term,  she  had  no  claim  on  the  fund."  We  have  carefully 
examined  the  Wisconsin  reports,  extending  over  a  period  of 
six  years,  and  including  the  year  J8>1,  and  find  no  mention 
made  of  the  case  referred  to  above.  That  case,  if  correctly 
reported,  is  somewhat  different  from  this,  in  the  collocation  of 
the  clauses  of  the  policy.  So  this  case  comes  at  last  to  the  in- 
quiry, what  is  the  proper  interpretation  of  the  policy  ?  What 
did  the  parties  intend,  as  shown  by  the  language  employed  ? 
The  Circuit  Court,  after  much  deliberation,  reached  the  con- 
clusion, that  tlie  claimant,  the  daughter,  was  entitled  to  the 
money. 

We  feel  constained  to  differ  with  the  Circuit  Court.  By  the 
very  terms  of  tlie  policy,  the  payment  of  the  money  to  the 
daughter  was  made  contingent  on  notice  and  proof  of  the  death 
of  said  Hiram  W.   Van  Hagen.     Being  in  life,  and  reaching 
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the  age  of  forty-five,  this  proof  could  not  be  made,  for  no  such 
fact  existed  to  be  proved.  On  the  other  hand,  Hiram  W.  Van 
Hagen  was  entitled  to  receive  the  money,  for  he  did  live  to  at- 
tain the,  age  of  forty-Jive  years.  Due  proof  could  have  been 
made  of  that  fact,  and  doubtless  would  have  been  made ;  but  it  was- 
admitted,  and  proof  of  it  thereby  dispensed  with.  This  makes- 
the  precise  case,  upon  the  occurrence  of  which  the  policy  de- 
clares the  said  sum  insured  shall  he  jKvid  to  the  said  IHrani  IF, 
Yan  Hagen.  Many  reasons  may  be  supposed,  why  Mr.  Van 
Hagen  should  have  wished  the  raonej^  paid  to  his  daughter,  if 
she  shojLild  be  left  an  orphan  during  her  tender  years,  which 
would  not  apply,  if  he  survived  that  period.  We  deem  it  un- 
necessary to  enumerate  them.  Sufficient  for  us,  that  the  pre- 
cise event  has  happened,  upon  which  the  policy  stipulates  the 
loss  or  endowment  should  be  paid  to  him.  There  is  neither 
expression  nor  implication  in  the  policy,  that  he  should  receive 
it  charged  with  a  trust. 
Reversed  and  remanded. 


Bromberg  Bros.  v.  Heyer  Bros. 

Bill  in  Eiiuity  to  set  aside  as  Fraudulent  and  Void  Bill  of 
Sale  of  Stock  of  Goods. 

1.  Demurrer  to  bill  in  equity  ;  must  he  based  upon  matter  apparent  on 
face  of  bill. — A  demurrer  to  a  bill  in  equity  must  be  based  upon  matters 
apparent  on  the  face  of  the  bill,  and  can  not  be  supported  by  any  new 
fact  or  foreign  matter  alleged  by  the  defendant.  Therefore,  if  a  written 
instrument  is  not  correctly  set  out  in  the  bill,  the  variance  between  it  and 
the  original  is  not  available  on  demurrer. 

2.  Simple  contract  creditors  ;  provisions  of  §§  S886  and  2126  of  the  Code 
may  he  enforced  by  them. — Section  3886  of  the  Code  confers  on  simple 
contract  creditors  without  liens,  the  remedy  which  was  formerly  accorded 
only  to  judgment  creditors,  of  filing  a  bill  to  set  aside  a  conveyance  or 
sale  made  with  intent  to  hinder,  delay  or  defraud  creditors.  Such  cred- 
itors also  have  the  right  to  assail,  by  bill  in  equity,  a  general  assignment 
for  the  purpose  of  claiming  the  benefit  of  section  212(5  of  the  Code. 

3.  Disclaimer  by  defendant  to  hill  ;  ichen  not  allou-able. — A  propjer  or 
necessary  party  to  a  bill  in  equity  can  not,  by  a  disclaimer,  avoid  his  lia- 
bility under  the  bill ;  and  a  motion  to  be  discharged  made  by  such  defen- 
dant and  based  on  such  disclaimer,  should  be  overruled. 

Appeal  from  Mobile  Chancery  Court. 
Heard  before  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  by  Heyer  Bros.,  "on  behalf  of 
themselves  and  such  other  creditors  standing  in  the  same  posi- 

VOL.  LXIX. 


1881,]  OF  ALABAMA.  '  23 

[Bromberg  Bros.  v.  Heyer  Bros.] 

tion  as  complainants,"  against  Ernest  Bromberg  and  Charles  L. 
Bromberg,  late  partners  trading  under  the  firm  name  of  Brom- 
berg Bros.,  and  against  Frederick  Bromberg,  seeking,  in  one 
aspect  of  the  bill,  to  have  set  aside  as  fraudulent  and  void  a  bill 
of  sale  of  a  stock  of  goods  made  by  Bromberg  Bros,  to  Frede- 
rick Bromberg,  and  an  account ;  and  claiming  on  behalf  of  them- 
selves and  such  other  creditors  as  stand  in  the  same  position, 
and  as  against  Frederick  Bromberg,  a  preference  to  tlie  prop- 
erty conveyed,  under  and  by  virtue  of  an  agreement  alleged  to 
have  been  made  by  the  defendants  with  complainants  and  other 
creditors ;  and  seeking,  in  another  aspect,  in  the  event  that 
they  are  mistaken  in  their  claim  of  preference  under  said  agree* 
ment,  that  said  bill  of  sale  may  be  declared  a  general  assign- 
ment, on  the  ground  that  substantially  all  the  property  of 
Bromberg  Bros,  is  thereby  conveyed.  The  complainants,  as 
the  bill  alleges,  being  simple  contract  creditors  of  Bromberg 
Bros.,  on  the  20th  June,  1876,  agreed  with  them  to  extend,  and 
did  extend,  the  debt  which  said  firm  owed  complainants,  on  the 
faith  of  an  agreement  in  writing  made  by  the  said  Frederick 
Bromberg,  who  was  the  father  and  also  a  large  creditor  of  the 
said  Bromberg  Bros.,  "in  w^hich  he  agreed,  that  if  the  other 
creditors  would  grant  the  extension  desired,  they  should  have 
the  preference  and  priority  over  his  claim  against  the  firm  of 
Bromberg  Bros.,  and  that  he,  Frederick  Bromberg,  would  waive 
and  postpone  the  payment  of  his  claim  and  debt  until  all  the 
debts  which  should  be  extended  should  be  fully  paid."  The 
agreement  is  not  made  an  exhibit  and  its  effect  is  thus  stated. 
Afterwards  Bromberg  Bros,  executed  to  Frederick-  Bromberg 
the  bill  of  sale  which  is  the  subject  of  this  controversy,  and 
the  bill  is  filed  for  the  purpose  above  stated.  The  questions 
decided  do  not  render  it  necessary  to  give  a  more  detailed  state- 
ment of  the  averments  of  the  bill.  Frederick  Bromberg  de- 
murred to  the  bill,  assigning  five  grounds  of  demurrer.  The 
first,  second,  third  and  fifth  grounds  are  based  upon  the  said 
agreement  alleged  in  the  bill  to  have  been  made  by  him 
with  complainants,  not,  however,  as  it  was  pleaded  in  the  bill, 
but  as  it  was  averred  to  be  in  the  demurrer.  The  fourth  ground 
of  demurrer  is  that  "  the  bill  is  without  equity,  because  the 
bill  shows,  that  defendant  is  a  hona  fide  creditor  of  the  said 
Bromberg  Bros,  and  is  in  the  possession  of  their  stock  etc.,  in 
part  payment  of  his  debt,  and  does  not  show  that  complainants 
have  any  lien  upon  "  said  stock.  Charles  L.  Bromberg  answered 
the  bill,  and  incorporated  in  his  answer  a  disclaimer  of  "  all 
right,  title  or  interest  in  the  firm  of  Bromberg  Brothers  and  in 
the  event  of  this  suit,"  and  moved  the  court  to  discharge  him 
upon  his  disclaimer.  The  Chancery  Court  rendered  a  decree 
overruling  the  demurrer  of  Frederick  Bromberg  and  also  over- 
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ruling  the  motion  of  Charles  L.  Bromberg ;  and  this  decree  is 
here  assigned  as  error. 

Frederick  G.  Bromberg,  for  appellant. 
Jno.  T.  Taylor,  contra. 

SOMERYILLE,  J. — The  several  grounds  of  demurrer  inter- 
posed by  the  appellants  to  the  bill  in  this  case  were  properly 
overruled  by  the  chancellor.  The  first,  second,  third  and  fifth 
causes  were  mere  "  speakhuj  demurrers,"  based  on  the  averred 
contents  of  a  writing  or  document  entirely  variant  from  the 
allegations  of  the  bill.  A  demurrer  must  be  based  upon  mat- 
ter apparent  on  the  face  of  the  bill,  and  cannot  be  supported  by 
any  new  fact  or  foreign  matter  alleged  by  the  defendant. — Sto- 
ry's Eq.  Plead.  §§  447-452.  The  doctrine  of  craving  oyer  of 
written  insniments,  and  of  demurring  if  a  material  variance  ap- 
pears between  the  oyer  and  declaration,  has  always  been  a  prac- 
tice confined  to  courts  of  law,  and  has  never  prevailed  in  courts 
of  equity.  It  was  also  confined  to  the  instrument  upon  which 
the  suit  was  brought. 

The  fourth  cause  of  demurrer  was  equally  untenable.  It 
may  be  that  the  bill  was  multifarious,  as  being  filed  in  a  double 
aspect  and  embracing  alternate  averments  which  are  inconsist- 
ent and  repugnant. — Lehman  et  al.  v.  Meyer  et  al.  67  Ala.  396. 
But  it  was  not  demurred  to  on  this  ground.  And  whether  we 
consider  it  as  a  creditor's  bill  filed  to  set  aside  a  sale  as  fraudu- 
lent^ or  to  declare  it  a  general  assignment ^  it  could  be  tiled  by 
a  simple  contract  creditor  without  a  lien.  Section  3886  of  the 
present  Code  (1876)  confers  on  such  creditors  the  remedy, 
which  was  formerly  accorded  only  to  judgment  creditors,  of 
filing  a  bill  to  set  aside  a  conveyance  or  sale  made  with  intent  to 
hinder,  delay  or  defraud  creditors. — lieynoMs  v.  Welch,  47  Ala. 
200  ;  Evans  v.  Welch,  63  Ala.  250.  And  it  is  too  manifest  for 
argument,  that  a  creditor  without  a  lien  may  assail  a  general  as- 
signment with  the  view  of  claiming  the  benefit  of  section  2126 
of  the  Code,  which  provides  that  such  a  conveyance  shall  "enure 
to  the  benefit  of  all  the  creditors  of  the  grantor  equally." 

There  is  no  error  in  the  action  of  the  chancellor  refusing  to 
discharge  Charles  L.  Bromberg  on  his  disclaimer.  A  party 
-can  not  in  this  manner  get  rid  of  his  liability  to  answer  a  suit, 
where  the  statements  of  the  bill  show  him  to  be  a  proper  or 
necessary  party.  The  bill  here  avers  a  fraudulent  transfer  .as 
being  made  by  Bromberg  Bros.,  of  which  firm  Charles  L.  w^as 
a  member,  and  both  members  of  the  partnership  are  alleged  to 
be  liable  for  the  debt  due  complainant.  Their  conduct,  fur- 
thermore, requires  investigation,  and  the  judgment  of  the  court 
vitally  affects  their  interests.     The  disclaimant  was  a  necessary 
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party  to  this  suit,  and  should  not  have  been  discharged.     His 
motion  was  properly  overruled. — Bump  on  Fraud.  Convey.  534; 
Gaylords  v.  Jielshaw,  1  Wall.  81  ;  Story's  Eq.  Plead.  §  .840. 
The  decree  of  the  chancellor  is  affirmed. 


Desribes  v.  W^ilnier. 

Ajyplication  to  Probate  Court  for  Appointment  of  Guardian 

for  Minm'S. 

1.  Testamentary  appointment  of  guardian  ;  when  instrument  effectual 
as. — An  instrument  to  be  effectual  as  a  testamentatary  appointment  of  a 
guardian  for  minors,  must  show  who  is  to  have  the  care  and  nurture  of 
such  minors,  although  the  word  "  guardian  "  need  not  be  employed. 

2.  Same  ;  ivhen  instrument  does  not  operate  as. — An  instrument  exe- 
cuted by  a  father  of  two  minor  children,  reciting  that  he  was  lying  in 
danger  of  death,  and  that  he  had  "  found  kind  friends  to  take  charge  [of] 
and  raise"  his  children,  and  requesting  the  managers  of  an  asylum,  in 
whose  custody  the  children  then  were,  to  place  them  "  in  the  custody  of  " 
a  party  therein  named,  shows  that  it  was  not  the  father's  intention  fqr 
such  party  to  have  the  care,  protection  and  nurture  of  such  children ; 
and  such  instrument  can  not,  therefore,  be  construed  as  a  testamentary 
appointment  of  such  party  as  guardian  of  said  children. 

3.  An  instrument  testamentary 'in  its  character  must  be  probated. — An 
instrument  testamentary  in  its  character  can  not  be  recognized  as  valid 
in  any  form,  until  it  has  been  admitted  to  probate. 

4.  Appointment  of  guardian ;  when  erroneous. — A  probate  judge  has 
no  authority  to  appoint  a  guardian  for  minors,  for  the  purpose  of  having 
them  sent  into  a  foreign  country ;  and  an  appointment  made  upon  an  ap- 
plication, which  shows  that  such  is  the  purpose  for  which  it  was  sought, 
is  improvident  and  erroneous,  and  should  be  revoked. 

5.  Judgments  ;  pou-er  of  court  over,  during  term  at  vjhich  rendered. — 
The  judgments  of  courts  are  in  the  breast  of  the  judge,  until  the  final  ad- 
journment of  the  term,  and  they  may  be  set  aside  or  modified  at  any 
time  during  the  term  at  which  they  were  rendered ;  and,  unless  the  court 
in  such  order  violate  some  rule  of  law,  or  pronounce  a  judgment  the 
law  will  condemn,  it  is  not  error  that  such  ruling  was  made  without  notice 
to  the  opposite  party. 

6.  Revocation  of  letters  of  guardianship ;  when  notice  unnecessary. — 
An  order  revoking  an  erroneous  and  improvident  appointment  of  guar- 
dian for  minors,  made  during  the  same  term  at  which  the  appointment 
was  made,  but  on  a  different  day  of  the  term,  is  free  from  error,  although 
it  was  made  without  notice  to  the  party  whose  letters  were  thereby  re- 
voked. 

Appeal  from  Mobile  Circuit  Court. 

(Name  of  the  presiding  judge  not  disclosed  by  the  record.) 
Charles  Corege  died  in  Mobile,  in  this  State,  in  October,  1880, 
leaving  two  children,  both  of  whom  were  then  under  twelve 
years  of  age,  and  whom  their  mother,  the  wife  of  Corege,  had 
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abandoned  in  their  lifetime.  The  proceedings  in  this  cause 
originated  in  an  application  made  by  Joseph  Desribes,  the  ap- 
pellant, to  tlie  Probate  Court  of  Mobile  County,  to  be  appointed 
the  guardian  of  said  children.  On  final  hearing  the  court  en- 
tered a  decree  refusing  to  appoint  him,  and  from  this  decree 
he  appealed  to  the  Circuit  Court  of  said  county.  The  Circuit 
Court  allinned  the  decree  of  the  Probate  Court,  and  from  this 
judgment  of  atfirmance,  Joseph  Desribes  appealed  to  this  court, 
and  here  assigned  the  same  as  error.  .  The  proceedings  had  in 
the  Probate  Court  are  sufficiently  set  out  in  the  opinion. 

Henry  St.  Paul,  H.  C.  Semple  and  D.  S.  Troy,  for  appel- 
lant. 

P.  Ha>ulton  and  James  Bond,  contra. 

STOXE,  J. — We  enter  upon  the  discussion  of  the  questions 
raised  by  this  record  with  deep  feelings  of  regret ;  regret,  that 
the  case  has  been  brought  before  us,  and  deeper  regret  that  any 
occasion  should  have  arisen  for  its  presentation.  It  is  history, 
that  differences  in  religious  faith  and  creed  have  given  rise  to 
the  most  inveterate  and  sanguinary  quarrels  the  world  has  wit- 
nessed. "  Vengeance  is  mine,"  is  the  language  of  inspiration, 
but  mistaken  duty  and  misdirected  zeal  have  often  prompted 
the  fanatical  to  usurp  this  divine  authority.  Religious  quarrels 
or  persecutions  Had  no  warrant,  or  even  palliating  excuse,  in 
our  constitutions  and  jurisprudence.  All  religions,  save  such 
as  shock  the  public  morals,  or  offend  our  statutes,  are  alike  tol- 
erated and  protected  by  the  broad  philanthropy  of  our  repub- 
lican policy.  Our  theory  is  to  "render  unto  Caesar  the  things 
that  are  Cfesar's,  and  unto  God  the  things  that  are  God's."  We 
disturb  no  man's  faith,  unless  it  is  made  manifest  in  acts  which 
violate  municipal  regulation.  We  deal  with  the  physical  and 
secular,  and  not  with  the  mere  moral  which  is  not  uttered  in 
voice  or  act,  offensive  to  our  legislative  policy.  We  have  in- 
dulged in  tliese  general  reflections,  for  the  purpose  of  making 
more  emphatic  the  declaration,  that  what  may  be  considered 
the  religious  aspects  of  the  present  contention,  can  receive  no 
consideration  at  our  hands.  We  must  deal  with  the  case  upon 
its  dry  legal  bearings,  as  if  it  presented  no  question  of  religious 
differences ;  in  other  words,  as  if  the  rival  claimants  were  of 
one  religions  faith.  We  are  but  a  tribunal  for  the  enforcement 
of  municipal  law,  one  of  whose  fundamental  maxims  is,  "  that  no 
preference  shall  be  given  by  law  to  any  religious  sect,  society, 
denomination  or  mode  of  worship ;  .  .  .  .  that  no  religious 
test  shall  be  required  as  a  qualification  to  any  ofhce  or  public 
trust  under  this  State ;  and  that  the  civil  rights,  privileges  and 
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capacities  of  any  citizen  shall  not  be  in  any  manner  affected  by 
his  religious  principles." — Declaration  of  Rights,  §  4. 

Moral  and  theological  problems  are  often  of  most  difficult 
solution.  The  broadest  philosophy  is  unconsciously  warped  by 
one's  own  creed.  We  say  one's  own,  because  by  adopting  it, 
we  furnish  the  highest  evidence  that  our  conscience  approves- 
it.  Yet,  another,  having  equal  advantages  and  equal  intelli- 
gence, will  condemn  it  as  sincerely  as  we  advocate  it.  Who  is 
right,  and  who  shall  judge  between  us?  This  precise  liberty 
of  conscience — this  right  to  differ  with  our  fellow-men — our 
constitution  not  only  tolerates,  but  guarantees  to  every  man. 
Hence  it  is,  that  questions  of  polemic  theology  can  never  obtain 
a  standing  in  our  courts  of  judicature,  llence  it  is,  that  the 
religious  aspects  of  this  case  must  be  entirely  ignored  by  us. 

What  we  have  said  above  has  been  prompted  in  part  by  the 
fervid  language  of  the  counsel  of  appellant.  What  are  claimed 
as  "the  still  more  precious  rights  of  conscience,"  the  baptism 
"in  the  church  to  which  he  [Chas.  Corege]  on  his  death-bed 
acknowledged  spiritual  allegiance,"  the  assertion  that  "  the  main 
issue  raised,  is  as  to  the  religious  training  of  the  children " ;, 
these  and  many  other  similar  expressions,  we  must  confess,  we 
find  no  warrant  for  in  the  record ;  and,  we  again  say,  in  the 
form  here  presented,  they  can  exert  no  influence  in  our  delibe- 
rations. It  is  our  purpose  to  censure  no  one,  while  at  the  same 
time,  we  feel  it  our  duty  to  dissever  the  contention  from  all 
supposed  sectarian  bearings.  Viewed  from  a  legal  standpoint^ 
they  can  not  be  factors  in  our  deliberations. 

There  is  a  social  aspect  of  this  question,  upon  which  we  feel 
authorized  to  exjiress  an  opinion.  We  do  not  doubt  the  Church 
Home  is  a  well  founded  and  well  governed  asylum  for  the  or- 
phan and  the  destitute.  We  do  not  doubt  that  the  children, 
over  whom  the  present  controversy  arose,  are  as  well  and  tenderly 
cared  for,  as  they  could  be  in  any  institution  of  eleemosynary 
foundation.  AVe  do  not  doubt  their  moral,  religious,  industrial 
and  social  training  will  be  excellent.  We  do  not  doubt  all  will 
be  well  with  them,  during  their  stay  in  the  Home.  How  will 
it  be  when  the  time  comes  for  them  to  leave  the.  asylum,  and 
enter  upon  the  battle  of  life?  Just  entering  upon  womanhood, 
pennyless,  in  a  land  where  they  can  claim  no  blood  relation- 
ship, who  shall  bear  up  such  frail  things  amid  rude  and  un- 
sympathizing  surroundings?  Contrast  with  this  picture,  the 
home  and  environments  of  an  honorable  and  respected  ancestry, 
the  feeling  of  loyal  attachment  for  an  ancient  family  which  de- 
scends from  sire  to  son,  and  above  all  the  sympathy  and  sus- 
taining force  wdiich  blood  relationship  always  feels  and  exerts, 
and  who  could  hesitate  in  choosing,  when  religious  predilection 
is  kept  out  of  view?     For  myself,  I  think  it  would  have  been 
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better  for  the  children,  all  things  considered,  if  they  had  been 
restored  to  their  "  kinsmen  according  to  the  flesh."  But  the 
social  bearings  of  the  question  are  not  for  us.  In  the  primary 
court,  other  things  being  substantially  equal,  we  will  not  say 
that  moral  and  social  bearings  and  surroundings  should  be  over- 
looked, in  making  the  selection. 

In  the  selection  of  a  guardian,  the  interest,  safety  and  well- 
being  of  the  infant  ward,  are  matters  of  prime,  paramount 
consideration. — Lee  v.  Lee^  67  Ala.  406.  Infants — particularly 
doubly  orphaned,  destitute  infants — are,  or  should  be  wards  of 
society,  if  not  of  government.  Their  protection  and  proper 
training  are  alike  the  instinct  and  mandate  of  an  enlightened  hu- 
manity. Xo  sordid  greed  of  lucre,  no  unchastened  spirit  of 
propagandism,  should  shade  or  pollute  its  benevolent  purposes. 
The  best  attainable  good  of  the  infant  should  be  the  great, 
dominating  principle  ;  not  the  provisional  benefit,  but  the  last- 
ing good. 

How  does  the  present  case  stand  on  questions  of  dry  law  ? 
It  is  contended  for  appellant,  that  he  is  entitled  to  the  guard- 
ianship of  the  children,  because  Charles  Corege,  the  father,  ap- 
pointed him  to  be  such.  Testamentary  guardianship  was  crea- 
ted in  England  by  statute,  12  Charles  II,  and  consequently 
was  unknown  to  the  common  law. — 1  Black.  Com.  462  ;  Schoul. 
Dom.  Eel.  393.  Section  2751  of  the  Code  of  1876  provides, 
that  *'guard^ns  may  be  appointed  by  the  last  will  and  testa- 
ment of  the  father,  if  the  right  is  claimed  within  six  months 
after  the  will  is  admitted  to  probate."  The  paper  relied  on  as 
conferring  the  right  to  guardianship  in  the  present  case,  is  in 
the  following  language :  "  State  of  Alabama,  Mobile  City. 
With  grateful  acknowledgment  of  the  kindness  to  my  two  mi- 
nor children,  named  Louise  Adele  Corege,  10  years  old,  and 
Emma  Heloise  Corege,  9  years  old,  by  the  managers  of  the 
Protestant  Orphan  Asylum,  but  being  myself  lying  in  danger 
of  death  at  the  City  Hospital  in  this  city,  and  having  found 
kind  friends  to  take  charge  and  raise  my  said  children,  I  re- 
spectfully request  the  managers  of  the  Protestant  Orphan  Asy- 
lum of  this  city  to  place  my  said  children  in  the  custody  of  Eev. 
Father  Joseph  Desribes  of  this  place.  In  witness  whereof,  I 
have  hereunto  set  my  hand  at  Mobile,  Oct.  5,  1880.  [Signed] 
Chas.  Corege." 

This  instrument  had  two  subscribing  witnesses,  and  on  the 
same  day,  a  notary  public  of  Mobile  certified  to  its  acknowledg- 
ment before  him,  adopting  the  form  prescribed  for  the  ac- 
knowledgment of  deeds. — §  2158  of  the  Code  of  1876.  It  was 
not  probated  as  a  will.  There  are  two  unanswerable  objections 
to  the  position  here  assumed.  An  instrument  testamentary  in 
its  character  can  not  be  recognized  as  valid  in  any  form,  until 
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it  has  been  admitted  to  probate. — 2  Brick.  Dig.  532,  §  105. 
But  if  probated,  this  instrument  can  not  be  construed  as  ap- 
pointing Rev.  Josepli  Desribes  to  be  guardian.  It  not  only 
fails  to  indicate  that  he  was  to  have  the  care,  protection  and  nur- 
ture of  the  children,  but,  by  clear  implication,  shows  the  con- 
trary. Unnamed  kind  friends  were  to  take  care  of,  and  raise 
the  children.  The  instrument,  to  be  effectual  as  a  testamentary 
appointment,  must  show  who  is  to  have  their  care  and  nurture, 
but  the  word  guardian  need  not  be  employed. —  Gaines  v.  Spann, 
2  Brock,  81 ;  Wardwell  v.  Wardwell,  9  Allen,  518  ;  Corrigan 
V.  Jviernan,  1  Bradf .  Sur.  208  ;  Miller  v.  Ilams,  14  Sim.  540. 

It  is  further  contended  for  appellant,  that  the  Probate  Court 
appointed  him  guardian,  rightfully  so  appointed  him,  and  had 
no  autliority  under  the  circumstances  to  revoke  the  appointment. 
The  application  for  the  appointment  was  made  by  appellant, 
March  5th,  1881.  The  principal  ground  on  which  the  appoint- 
ment was  claimed,  was  the  writing  signed  Charles  Corege,  copied 
above.  The  court  thereupon  made  an  order,  setting  the  case 
for  hearing  on  the  ITtli  March.  On  the  17th  March,  the  court 
made  this  order : 
"  State  of  Alabama,      )       Probate  Court  of  said  County,  March 

Mobile  County.         (  17,  1881. 

Louise  A.  Corege,  Emma  II.  Corege,  minors.  In  matter  of 
guardianship : 

It  is  ordered,  that  the  consideration  of  the  application  -for 
letters  of  guardianship  over  the  persons  and  estates  of  said  mi- 
nors be  continued  to  the  30th  inst. 

P.  Williams,  Jr.  Judge. 

No  reason  is  shown  anywhere  in  the  record  why  this  order 
of  continuance  was  made. 

On  the  next  day,  March  18,  an  ex  parte  application  was  made 
to  the  probate  judge  to  make  the  apppointment,  and  he  pro- 
ceeded to  make  it.  The  reasons  urged  for  the  haste,  were,  that 
it  was  desired  and  intended  to  send  the  children  immediately 
to  their  paternal  aunt  in  France,  who  had  agreed  to  receive  and 
care  for  them,  that  the  Vice  Consul  of  France,  resident  at  Mo- 
bile, would  provide  them  passage  on  a  French  vessel  then  lying 
in  port,  that  said  vessel  was  then  receiving  its  freight  for  the 
return  voyage,  and  the  consequent  danger  of  losing  this  favora- 
ble opportunity  of  restoring  the  children  to  their  father's  rela- 
tions. On  the  30th  March,  Rev.  R.  II.  Wilmer,  rector  of  the 
Church  Home,  having  the  custody  of  the  children,  appeared 
and  petitioned  the  Probate  Court  to  revoke  the  letters  of  guard- 
ianship granted  to  Rev.  Joseph  Desribes,  as  iraprovidently 
granted ;  setting  forth"  that  he  had  had  no  notice  of  the  applica- 
tion, that  he  had  been  absent  on  clerical  duties,  that  the  children 
had  been  placed  in  the  Home  with  the  written  consent  and  appro- 
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bation  of  their  father,  and  he  claimed  their  rightful  custody. 
Thereupon  the  Probate  Court,  without  notice  to  the  appellant, 
made  an  order  setting  aside  his  appointment  as  guardian,  and 
ordering  that  the  further  hearing  of  said  application  be  set 
down  for  6tli  day  of  April. 

The  record  in  this  case  leaves  it  somewhat  obscure  as  to  the 
day  on  which  the  further  hearing  of  said  application  was  had. 
The  day  appointed  for  such  hearing,  as  we  have  seen,  was  April 
6th.  This  was  Wednesday,  five  days  before  the  regular  April 
term  of  the  court,  which  occurred  on  the  11th,  the  second  Mon- 
day. The  final  order  made  in  the  cause  begins  as  follows: 
"  This  being  the  day  to  which  the  hearing  of  the  petition  of 
Rev.  Joseph  Desribes  for  letters  of  guardianship  of  the  persons 
of  said  infants  [Louise  Adele  and  Emma  Heloise  Corege]  had 
been  postponed"  etc.  This  order  is  dated  in  the  caption,  "  Pro- 
bate Court,  April  16th,  IbSl."  This  was  Saturday,  and  there 
is  no  order  in  the  record  postponing  it  to  that  day.  In  the 
bond  for  appeal  from  the  Probate  to  the  Circuit  Court,  it  is  re- 
cited that  the  decree  appealed  from  was  rendered  on  the  11th 
April.  This  could  not  have  been  true,  if  the  trial  was  entered 
upon  on  the  16th.  On  tlie  other  hand,  this  recital  is  very  reas- 
onable, if  the  trial  was  begun  on  the  6th,  the  day  appointed ; 
for  there  was  a  good  deal  of  testimony,  and  doubtless  a  great 
deal  of  feeling  in  the  cause ;  and  a  delay  of  the  decision  for 
five  days,  until  the  1 1th,  would  not  be  unusual.  We  therefore 
infer,  that  the  trial  was  commenced  on  the  6th  and  protracted 
to  the  11th ;  and  that  the  date  in  the  transcript — April  16 — is 
an  error  of  the  copyist.  A  further  reason  for  this  construc- 
tion :  In  the  final  order  it  is  said,  the  18th  day  of  March — the 
day  on  which  the  order  was  made  appointing  Rev.  Joseph  Des- 
ribes guardian — was  "  a  day  of  this  term  of  this  court,"  This 
could  be  true,  if  this  final  hearing  was  begun  and  had  on  the 
6tli,  or  at  any  time  before  the  11th.  A  term  of  the  Probate 
Court  can  be  kept  open  by  adjournments  or  continuances,  up 
to  the  last  judicial  day  before  the  next  succeeding  term.  The 
second  Monday  in  March,  1881,  was  the  l-ith  day  of  the  month. 
On  that  day  the  March  [regular]  term  of  the  Probate  Court 
commenced.  It  could  be  kept  open  until  Saturday,  the  9th 
day  of  April,  the  last  judicial  day  before  the  second  Monday, 
11th  day  of  April.  The  conclusion  we  reach  is,  that  the  trial 
was  commenced  on  the  6th,  a  day  to  which  the  March  term  was 
adjourned,  progressed  with,  and  that  on  the  11th  the  decree, 
(possibly  held  up  for  deliberation,)  was  pronounced.  This  har- 
monizes all  the  averments  and  recitals  in  the  record,  except  the 
single  one  of  the  date,  April  16,  which  we  conclude  must  be  a 
mistake. 

"  Guardians  must  be  appointed  for  minors  under  the  age  of 
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twenty-one  years,  by  the  judge  of  probate  of  the  county  in 
which  such  minor  resides." — Code  of  1876,  §  2748,  Tlie  dom- 
icil  of  the  father  at  the  time  of  his  death,  is  the  domicil  of  his 
infant  child.  ISTo  one,  not  even  the  mother  of  sucli  child,  can, 
of  his  or  her  mere  volition,  change  the  inherited  domicil  of 
such  child. — Johnson  v.  Co2)ekmd^  35  .Ala.  521.  We  have 
hinted  above  at  the  duties  the  guardian  owes  to  the  war-d.  To 
the  person  of  the  ward  he  is  placed  in  loco  parentis.  Protec- 
tion, nurture,  and  a  proper  care  of  the  moral  training  of  the  in- 
fant are  among  the  duties  the  law  casts  upon  him.  If  the  in- 
fant ward  own  property,  the  law  casts  other  duties  on  the 
guardian,  not  necessary  to  be  here  noticed.  Now,  all  these 
statutory  provisions,  and  the  whole  theory  on  which  guard- 
ians are  appointed  under  our  laws,  proceed  on  the  postulate,  that 
the  relation  is  to  be  kept  up,  and  the  ward  retained  within  the 
jurisdiction  in  which  the  guardian  is  appointed.  True,  a  guard- 
ianship once  rightfully  taken  out  may  be  removed  to  another 
State ;  but  to  this  end,  certain  statutory  regulations  must  be 
strictly  followed.— Code  of  1876,  §§  2796,  2800 ;  Lary  v.  Craig, 
30  Ala.  631.  The  statutes  make  no  provision  for  such  removal 
to  a  foreign  country.  But  we  need  not  pursue  this  inquiry,  as 
the  present  record  raises  no  such  question. 

The  appointment  of  appellant,  as  we  have  seen,  was  made 
March  18.  It  was  shown  in  the  application  to  the  probate 
judge,  that  the  object  for  which  the  appointment  was  sought, 
was  not  that  the  applicant  should  become  and  continue  guard- 
ian of  the  infants  in  the  county  of  Mobile,  or  in  the  State  of 
Alabama.  The  avowed,  express  purpose  was  to  send  them  im- 
mediately to  a  foreign  country.  The  probate  judge  had  no  au- 
thority to  appoint  a  guardian  for  such  purpose,  and  he  conse- 
quently erred  in  making  the  appointment.  It  was  his  duty  to 
revoke  such  improvident  appointment,  and  he  did  not  err  in  do- 
ing Qo.—Jmies  V.  Brooks,  30  Ala.  588.  The  order  of  revoca- 
tion being  granted  during  the  same  term  at  which  the  appoint- 
ment was  made,  although  on  a  different  day,  no  question  of 
notice  can  arise.  The  judgments  of  courts  are  in  the  breast  of 
the  judge  until  the  final  adjournment  of  the  term,  and  may  be 
set  aside  or  modified  during  the  term  ;  and  unless  the  court  in 
6uch  order  violate  some  rule  of  law,  or  pronounce  a  judgment 
the  law  will  condemn,  it  is  no  error  that  such  ruling  was  made 
without  notice  to  the  opposite  party.  An  order  improperly 
granted,  should  be  set  aside,  if  the  error  be  discovered  during 
the  term ;  and,  if  necessary,  we  would  presume  counsel  con- 
tinued present  in  the  court,  until  the  order  of  revocation  was 
passed.  We  might  present  other  arguments  in  vindication  of 
the  ruling  in  the  court  below,  but  deem  them  unnecessary. 

Affirmed. 
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Posey  V.  Beale. 

Motion  to  amend  Bill  of  Exceptions. 

1.  BUI  of  exceptions  ;  when  can  not  he  altered,  or  modified. — A  bill  of 
exceptions  having  been  signed  by  the  presiding  judge,  becomes  a  part  of 
the  record  in  the  cause  to  which  it  appertains,  and  can  not  subsequently 
be  changed  by  oral  evidence,  unless  the  proposed  change  or  modification 
is  made  prior  to  adjournment,  while  the  matter  is  in  fieri;  or  within  the 
time  agreed  on  by  counsel  in  writing,  authorizing  such  bill  to  be  signed, 
pursuant  to  §  3113  of  the  Code  of  1876. 

2.  Bill  of  exceptions  ;  proper  practice  in  obtaining. — The  proper  prac- 
tice for  a  party  desiring  a  true  bill  of  exceptions  to  pursue,  is  for  him  to 
prepare  a  correct  bill,  in  which  the  point  or  decision  sought  to  be  reviewed 
and  the  facts  of  the  case  are  truly  stated,  and  to  tender  it,  within  the 
proj^er  time,  to  the  presiding  judge  for  his  signature,  requesting  hhn  to 
sign  or  refuse  to  sign  it  as  prepared.  If  he  fail  or  refuse,  an  application 
can  then  be  made  to  this  court  to  establish  the  bill  of  exceptions  upon 
such  evidence  as  may  b^  deemed  satisfactory. 

Appeal  from  Coneculi  Circuit  Court. 
Tried  before  Hon.  Joiix  P.  Hubbard. 

J.  Posey,  pro  se. 

G.  R.  Fauniiam,  contra. 

SOMERVILLE,  J. — This  is  an  appeal  from  the  action  of 
the  circuit  judge  refusing  to  amend  a  bill  of  exceptions.  The 
bill  was  signed,  by  agreement  of  counsel  reduced  to  writing, 
within  thirty  days  after  the  adjournment  of  the  spring  term 
of  the  Circuit  Court,  1881,  at  which  the  cause  was  tried.  The 
motion  to  amend  and  correct  the  bill  was  made  at  the  ensuing 
fall  term  of  the  court,  and  was  based  on  ex  parte  affidavits 
and  the  oral  testimony  of  witnesses  which  were  proposed  to  be 
introduced  for  this  purpose  by  the  appellant.  The  circuit 
judge  refused  to  receive  both  the  affidavits  and  the  oral  evidence, 
and  overruled  the  motion. 

We  are  of  opinion  that  there  was  no  error  in  this  action  of 
the  court.  The  principle  is  settled  in  this  court,  that,  after  a 
presiding  judge  has  performed  the  duty  of  signing  a  bill  of  ex- 
ceptions, and  the  court  has  adjourned  for  the  term,  it  is  beyond 
his  power,  to  alter  or  modify  it.  It  becomes  a  part  of  the  rec- 
ord in  the  cause  to  which  it  appertains,  and  can  not  subsequently 
be  changed  by  oral  evidence,  unless  the  proposed  change  or 
modification  is  made  prior  to  adjournment,  while  the  matter  is 
in  fieri,  or  within  the  period  of  time  agreeed  on  by  counsel  in 
writing,  authorizing  such  signing  to  be  perfected,  after  adjourn- 
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ment,  pursuant  to  section  3113  of  the  Code  of  1876. — Chap- 
man  v.  Holding,  54  Ala.  61 ;  Branch  Bank  v.  Kinsy,  5  Ala.  9  ; 
Weir 'V.  Hoss,  Q  A\2i.  ^^\. 

The  proper  practice  in  such  cases  would  be  for  the  party  ag- 
grieved to  prepare  a  correct  bill  of  exceptions,  in  which  the 
point  or  decision  souglit  to  be  reviewed  and  the  facts  of  the 
case  are  truly  stated,  and  to  tender  it  witJiin proper  time  to  the 
presiding  judge  for  his  signature,  requesting  him  to  sign  or  re- 
fuse to  sign  it  as  prepared.  If  he  fail  or  refuse,  an  application 
can  then  be'made  to  this  court  to  establish  the  bill  of  exceptions 
upon  such  evidence  as  may  be  deemed  satisfactory. — Code,  1876, 
§  3111 ;  Garliiigtmi  v.  Jones,  37  Ala.  240 ;  Strawhridge  v.  The 
State,  48  Ala.  308. 

Affirmed. 


A^ilkinson  v.  May, 

Bill  in  Equity  to  Enforce    Vendor's  Lien  on  Land  for 
Unpaid  Purchase  Money. 

1.  Vendor's  lien  for  unpaid  purchase  money;  when  it  exists,  and  against 
wliom  enforceable. — A  vendor  of  lands,  who  has  not  taken  security, 
although  he  makes  an  absolute  conveyance,  with  a  formal  acknoAvledg- 
ment  that  the  consideration  is  fully  paid,  retains  an  equitable  lien  for  the 
payment  of  the  purchase  money,  which  will  be  enforced  against  the 
vendee  and  all  persons  claiming  under  him,  other  than  bona  fide  pur- 
chasers without  notice. 

2.  Vendor's  lien  ;  party  disputing  must  show  it  has  been  displaced  or 
waived. — Such  lien,  not  being  dependent  upon  a  specific  agreement  for 
its  creation,  but  existing  independently  thereof,  and  resting  on  the  broad 
principle  of  equity,  that  one  man  ought  not,  in  good  conscience,  to  get 
and  keep  the  estate  of  another  without  paying  the  consideration  money, 
whoever  resists  the  enforcement  of  the  lien  assumes  the  burden  of  prov- 
ing that  "it  has  been  intentionally  displaced  or  waived  by  the  consent 
of  parties ;  and  if,  under  all  the  circumstances,  it  remains  in  doubt,  then 
the  lien  attaches." 

3.  Same;  passes  by  an  unqualified  assignment  of  the  purchase  money. 
A  vendor's  lien  for  unpaid  purchase  money  is,  in  its  very  nature,  assign- 
able ;  and  as  an  incident  to  the  debt,  it  passes  with  an  unqualified  assign- 
ment or  transfer  of  the  note  or  other  evidence  of  debt  given  for  the 
purchase  money. 

4.  Same;  what  constitutes  an  assignment  of. — Where  a  husband  sold  a 
tract  of  land  and  caused  the  note  given  for  an  unpaid  balance  of  the 
purchase  money  to  be  made  payable  to  his  wife,  which  he  delivered  to 
her  either  as  a  gift,  or  as  compensation  for  her  relinquisliment  of  dower 
in  other  lands  which  the  husband  had  sold,  an  irrevocable  appropriation 
or  assignment  of  thie  unpaid  purchase  money  was  thereby  made,  requir- 
ing no  other  act  on  the  part  of  the  husband  to  give  it  full  effect ;  and  with 
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such  assignment  of  the  purchase  money,  the  lien  securing  the  same  also 
passed. 

5.  Bill  to  enfopce  rendor's  lien;  who  proper  partus. — Neither  the  per- 
sonal representative  nor  the  heirs  of  the  deceased  husband  are  proper 
parties  to  a  bill  filed  by  the  wife  to  enforce  a  vendor's  lien  on  lands, 
which  was  assigned  to  her  by  the  husband  with  the  unpaid  .purchase 
money,  they  having  no  right  or  interest  in  the  subject  matter  of  the  suit. 

6.  Under  deed  declaring  naked  trusts,  no  estate  or  interest  passes  to  the 
trustee. — Under  the  statute  abolishing  naked  or  dry  trusts  (Code  of  1876, 
§  2185),  the  legal  and  equitable  estates,  which  a  conveyance  to  a  naked 
trustee  would  have  created  at  common  law,  are  directly  and  immediately 
merged  in  the  cestui  que  trust,  and  no  interest  or  estate  passes  thereunder 
to  the  trustee. 

7.  Bill  in  equiti);  what  constitutes  one  a  necessary  party. — To  constitute 
one  a  necessary  or  indispensable  party  to  a  bill,  in  whose  absence  the 
court  will  not  proceed  to  a  final  decree,  he  must  have  a  material  interest 
in  the  issue,  w^hich  will  be  necessarily  affected  by  the  decree. 

8.  Bill  to  enforce  vendor's  lien:  when  original  purchaser  not  a  necessary 
party. — The  original  purchaser  of  land  is  not  a  necessary  or  indispensable 
party  to  a  bill  filed  to  enforce  a  vendor's  lien  thereon  for  the  unpaid  pur- 
chase money,  when  it  is  shown  that  he  had  parted  with  all  interest  in 
thejand,  and  his  vendee  had  succeeded  thereto. 

Appeal  from  Butler  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Foster. 

The  bill  in  this  cause  was  tiled  by  Eliza  A.  May  against  W. 
W.  Wilkinson,  to  enforce  a  vendor's  lien  on  land  for  an  unpaid 
balance  of  purchase  money.  The  case  made  by  the  bill  is  sub- 
stantially as  follows:  On  2d  May,  1868,  Seth  S.  May,  who 
was  the  husband  of  complainant,  but  who  had  died  prior  to 
the  tilino;  of  the  bill,  being  seized  and  possessed  of  a  lot  of 
land  in  Greenville,  in  this  State,  sold  it  to  William  Miller  and 
Jane  M,  Withers,  and  on  the  same  day  he  and  the  complainant 
executed  a  deed  conveying  the  lot  to  Benjamin  Porter,  as 
trustee  for  said  purchasers.  The  deed  is  made  an  exhibit  to 
the  bill,  and  under  its  terms,  Porter  was  a  mere  naked  trustee 
of  the  legal  title.  The  price  agreed  to  be  paid  for  the  lot  was 
S  1,800,  a  part  of  which  was  paid  by  Miller  on  the  day  of  the 
purchase,  and  for  the  balance,  $950.39,  he  executed  his  note 
payable  to  complainant  on  demand.  The  bill  then  avers,  that 
"  said  Seth  S.  May  gave  to  oratrix  the  money  due  on  said  note, 
and  ordered  the  note  made  payable  to  her  in  consideration  of 
oratrix  signing  some  other  deeds  to  lands ;"  that  the  note  was 
still  due  and  unpaid ;  that  Wilkinson  was  the  owner  of  the  lot 
so  sold  by  the  husband,  and  was  in  possession  thereof ;  that  he 
obtained  possession  and  ownership  from  William  Miller  and 
Jane  M.  Withers,  or  from  some  one  to  whom  they  had  sold 
the  same ;  and  that  he  had  notice  of  complainant's  lien  and  of 
the  facts  upon  which  it  rested,  before  he  paid  for  the  lot  under 
his  purchase".    . 

Wilkinson,  the  only  defendant,  demurred  to  the  bill,  assign- 
ing, in  substance,  as  grounds  of  demurrer,  that  it  appeared  from 
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the  bill  as  follows :  1,  That  Seth  S.  May,  the  vendor  of  the 
lands,  took  no  note  for  the  unpaid  purchase  money,  and  that 
he  did  not  transfer  or  assign  any  note  taken  therefor  to  the 
complainant ;  2.  That  no  vendor's  lien  M^as  retained  for  the 
unpaid  purchase  money  either  in  favor  of  Seth  S,  May  or  com- 
plainant ;  3.  That  William  Miller  and  Jane  M.  Withers  are 
necessary  parties;  4.  That  Seth  S.  May  conveyed  said  lot  to 
Porter  as  trustee,  and  it  fails  to  show  what  had  been  done  with, 
or  in  relation  to  said  trusteeship,  or  whether  the  fee  of  said  lot 
was  still  in  said  trustee,  or  that  Wilkinson  claims  title  under 
said  trustee ;  5.  That  May  was  dead,  but  fails  to  show  whether 
he  died  intestate,  or  whether  there  was  an  administrator  of  his 
estate,  or  whether  the  complainant  was  the  sole  heir  or  legatee. 
The  Chancery  Court  entered  a  decree  overruling  the  demurrer ; 
and  this  decree  is  heve  assigned  as  error. 

J.  C.  Richardson  and  Gamble  &  Padgett,  for  appellant. — 
(1.)  It  is  the  settled  doctrine  of  this  State,  that  a  vendor  of 
land,  who  has  made  a  conveyance  to  the  vendee,  and  a  part  of 
the  purchase  money  is  unpaid,  has  a  lien  on  the  lands  conveyed 
for  the  unpaid  purchase  money,  unless  there  is  something  in 
the  contract  which  repels  the  idea  that  a  lien  was  intended  to 
be  retained.  But  this  lien  is  personal  to  the  vendor;  the  crea- 
ture of  equity,  not  of  contract,  and  can  not  pass  from  the 
vendor  without  involving  him  in  liability  for  its  ultimate  pay- 
ment. And  being  a  lien  on  land,  it  can  not  be  created  or  passed 
to  another  by  mere  oral  agreement — Flinn  v.  Barber^  61  Ala. 
530  ;  Barneit  v.  Riser's  Ex^rs^  63  Ala.  347 ;  Bankhead  v.  Owen, 
60  Ala.  457 ;  Woodward  v.  Ecliols,  58  Ala.  665  ;  Hightower  v. 
Bigshy,  56  Ala.  126 ;  Ilause  v.  Ilause,  57  Ala.  262 ;  2  Wash. 
Keal  Prop.  507 ;  Moore  v.  Holcomhe,  3  Leigh.  597.  The  term 
lien  in  equity  is  used  to  denote  a  charge  on  property  as  a  secu- 
rity for  the  payment  of  a  debt,  giving  neither  possession  nor 
right  of  possession. — IJmiald  v.  Hewitt,  33  Ala.  534 ;  Peck  v. 
Jenness,  7  How.  (IT.  S.)  920;  1  Story's  Eq.  Jur.  §  506.  (2.) 
Such  lien  is  a  personal  privilege  of  the  vendor,  growing  out 
of  the  relationship  of  vendor  and  vendee ;  and  if  such  rela- 
tionship be  altered  or  relinquished,  the  lien  will  be  destroyed. 
It  is  a  substantive  right,  distinct  and  separate  from  the  debt, 
united  alone  in  the  vendor,  or  where  the  vendor  and  transferee 
are  linked  together  by  the  vendor  being  ultimately  bound  or 
liable  for  the  debt  to  the  transferee. — Authorities  sn/pra ;  1 
Bland's  Chan.  523-4 ;  Mackreath  v.  Symmons,  15  Yes.  329 ; 
Wellbam  v.  Williams,  9  Ga.  86 ;  Williafns  v.  Youm,  21  Cal. 
227;  Brush  v.  Kvnsley,  14  Ohio,  20;  Green  v.  De^nms,  10 
Hump.  371 ;  Shall  v.  Biscoe,  18  Ark.  142  ;  Wliite  v.  Williams, 
1  Paige,  502 ;  Boss  v.  Ileintze7i,  36  Cal.  321 ;  Jackman  v.  Hal- 
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lock^  1  Ohio,  147 ;  Brigys  v.  Hill,  6  How.  (Miss.)  362 ;  CrUrrum. 
V.  Brovyti,  1  Mason,  221. 

WiiiTEHEAD  &  Stallings,  contva. — (1.)  A  vendor  holding 
the  legal  title  does  not  lose  his  lien  by  stipulating  that  the  price 
shall  be  paid  to  a  tliird  party,  and  notes  given  therefor  are  a 
lien  upon  the  land. — Hamilton  v.  Gilbert,  2  Ileisk.  (Tenn.)  680 ; 
Gault  V.  Trumho,  17  B.  Mon.  (Ky.)  682.  In  this  case  the  vendor 
did  not  obtain  benefit  of  payment  by  having  note  made  payable 
to  his  wife.  It  therefore  does  not  come  within  the  reason 
assigned  in  Hightower  v.  Rigsby,  56  Ala.  126,  why  a  transfer 
without  endorsement  does  not  convey  the  lien.  (2.)  It  is  well 
settled,  that  the  vendor  of  land,  in  the  absence  of  an  agreement 
to  the  contrary,  retains  a  lien  on  the  land  for  the  unpaid  pur- 
chase money. — Shorter  v.  Frazer^  64  Ala.  74 ;  Fo!<ter  v.  Trus- 
tees et  al.,  3, Ala.  302 ;  Burns  v.  Taylor,  23  Ala.  255 ;  Christian 
V.  Austin,  36  Tex.  540 ;  Selhy  v.  Stanley,  4  Minn.  65.  Whether 
there  was  an  intention  to  abandon  this  lien  is  a  question  of  fact, 
to  be  gathered  from  the  evidence  and  nature  of  the  transaction. 
Griggshy  v.  Hair,  25  Ala.  327 ;  HaWs  En^ rs  v.  Click,  5  Ala. 
363  ;  Conner  v.  Barih%  18  Ala.  42.  (3.)  Wm.  Miller  and  Jane 
M.  Withers  were  not  necessary  parties. — Batre  v.  Auze,  5  Ala. 
173.  (4.)  Porter  was  a  mere  naked  trustee,  and,  under  the 
statute,  he  took  no  interest  or  title  in  the  property. —  You  v. 
Flinn,  34  Ala.  409 ;  Tinclal  v.  Drake,  51  Ala.  574. 

BRICKELL,  C.  J.— The  doctrine  of  the  English  court  of 
chancery  in  its  general  statement,  that  the  vendor  of  lands  who 
had  not  taken  security,  ahhough  he  makes  an  absolute  convey- 
ance with  a  formal  acknowledgment,  that  the  consideration  is 
fully  paid,  retains  an  equitable  lien  for  the  payment  of  the  pur- 
chase money,  which  will  be  enforced  against  the  vendee,  and 
all  persons  claiming  under  him,  other  than  bona  fide  purchasers 
without  notice,  has  always  prevailed  in  this  State.  The  lien  is 
not  dependent  upon  a  specific  agreement  for  its  creation — it 
exists  independent  of  such  agreement,  upon  a  broad  principle 
of  equity,  that  one  man  ought  not,  in  good  conscience,  to  get 
and  keep  the  estate  of  another,  without  paying  the  considera- 
tion money.  Resting  upon  this  principle,  whoever  resists  the 
enforcement  of  the  lien  assumes  the  burden  of  proving,  that 
"  it  has  been  intentionally  displaced  or  waived  by  the  consent 
of  parties.  If  under  all  the  circumstances  it  remains  in  doubt, 
then  the  lien  attaches." — Simpson  v.  McAllister,  56  Ala.  228 ; 
2  Story's  Eq.  §§  1219-24. 

The  lien  is  intended  for  the  security  of  the  vendor,  and  is 
preserved  and  enforced  for  his  benefit  and  protection.  As  an 
incident,  it  passes  to  an  assignee  of  the  debt,  if  necessary  to 
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protect  the  vendor  from  ultimate  liability  to  the  assignee.  But 
when  (prior  to  the  recent  statute — Pamph.  Acts,  1878-9,  p. 
171,)  the  transfer  of  the  note  for  the  purchase  money  is  made 
without  recourse  on  the  vendor ;  when  he  is  freed  from  all 
liability  for  its  payment,  the  lien  not  being  necessary  for  his 
protection,  does  not  pass  to  the  assignee. — Hall  v.  Click,  5  Ala, 
363;  Hightower  v.  Rlgshy,  56  Ala.  126;  Bankhead  v.  Owen, 
60  Ala.  457.  That  is  not,  as  is  argued  by  counsel,  the  question 
this  case  involves.  The  sale  of  the  lands  resulted  in  an  obliga- 
tion upon  the  purchaser  to  pay  the  vendor  a  specific  'sum  of 
money,  and  instead  of  requiring  the  note  to  be  made  payable 
to  himself,  he  caused  it  to  be  made  payable  to  his  wife,  intend- 
ing it  partially  as  a  gift,  and  partially  as  compensation  for  the 
relinquishment  of  dower  in  other  lands  he  had  sold  and  con- 
veyed. 

When  the  transfer  of  a  note  or  other  evidence  of  debt,  given 
for  the  purchase  money,  is  of  a  nature  that  involves  the  vendor 
in  Uability  to  the  transferee  for  the  payment  of  the  debt,  it  is 
upon  a  principle  of  subrogation  to  the  security  the  lien  affords 
the  vendor  for  tlie  debt,  that  the  transferee  can  enforce  the  lien. 
When  the  liability  of  the  vendor  does  not  exist,  the  medium 
of  subrogation  fails.  The  theory  underlying  the  whole  doc- 
trine of  the  lien  of  a  vendor  for  the  purchase  money  of  lands, 
is,  that  to  the  extent  of  the  lien,  the  vendee,  his  heirs  or  de- 
visees, and  all  persons  claiming  under  him  with  notice,  are 
trustees  of  the  land  for  the  vendor.  In  its  very  nature  the  lien 
is  assignable,  and,  as  we  have  seen  before,  passes  with  an  un- 
qualified transfer  of  the  note  or  other  evidence  of  debt,  given 
for  the  purchase  money.  When  the  husband,  instead  of  talking 
the  note  for  the  purchase  money  payable  to  himself,  caused  it 
to  be  made  payable  to  the  wife,  and  delivered  it  to  her,  though 
it  may  have  been  a  mere  gift,  there  was  an  irrevocable  appro- 
priation or  assignment  of  the  purchase  money  to  the  wife. 
Ko  further  or  other  act  on  the  part  of  the  husband  was  neces- 
sary to  give  full  effect  to  the  appropriation.  The  vendee  be- 
came a  trustee  of  the  land,  not  for  the  husband,  but  for  the 
wife,  to  whom  he  owed  the  duty  of  paying  the  purchase  money. 

Though  not  made  the  cause  of  demurrer,  if  a  bill  is  defective 
for  the  want  of  necessary  parties,  on  the  hearing  the  chancellor 
must,  ex  mero  7notu,  notice  the  defect,  and  cause  the  bill  to  be 
amended,  or,  if  the  complainant  declines  to  amend,  dismiss 
without  prejudice. — Goodman  v.  Benham,  16  Ala.  625.  And 
the  absence  of  necessary  parties  is  a  matter  of  which  this  court 
will,  ex  mero  motu,  take  notice. — Pr<mt  v.  J  doge,  57  Ala.  28; 
Dooley  v.Villalonga,  61  Ala.  129. 

•  The  present  bill  is  not,  however,  objectionable  because  of  the 
omission  of  necessary  parties,  though  it  may  be  all  proper  par- 
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ties  are  not  before  the  court.  The  personal  representative  of 
the  husband  has  no  right  or  interest  in  the  subject-matter  of 
the  suit;  nor  have  the  heirs  or  devisees  of  the  husband ;  and  if 
they  had  been  made  parties  defendant,  their  demurrer  for  mis- 
joinder would  have  been  sustained. 

Under  the  statute  abolishing  naked  or  dry  trusts  no  estate  or 
interest  passed  to  Porter  by  the  conveyance  expressed  to  be  in 
trust  for  Miller  and  Withers.  The  operation  of  the  statute 
is  to  merge  the  legal  and  equitable  estates  such  a  conveyance 
would  have  created  at  common  law,  directly  and  immediately 
in  the  cestui  qiie  ti-ust. —  Ymi  v.  Flinn^  84  Ala.  4(  >9 ;  Tindal 
V.  Drake,  51  Ala.  574.  The  original  purchasers.  Miller  and 
Withers,  having  parted  with  all  interest  in  the  lands,  and  the 
appellant  having  succeeded  to  tlieir  interest,  they  were  riot 
indispensable  parties. — Batre  v.  Ause,  5  Ala.  173.  To  consti- 
tute a  necessary  and  indispensable  party  to  a  bill,  in  whose 
absence  the  court  will  not  proceed  to  a  final  decree,  he  must 
•have  a  material  interest  in  the  issue  which  will  be  necessarily 
affected  by  the  decree. — 1  Dan.  Ch.  Pr.  19<>,  and  note.  No 
such  interest  appears  from  the  bill  to  reside  in  the  absent  par- 
ties it  is  insisted  should  be  brought  before  the  court. 

Affirmed, 


VaiiderA  eer  v,  W^are. 

£ill  in  Equity  hy  Surety  to  obtain  lieimhursement  out  of 
La/nds  devised  to  Principal. 

1.  Surety  of  an  executor;  when  equity  of  is  subordinate  to  rights  of 
alienees  of  principal  in  lands  devised  by  testator. — A  surety  of  an  executor, 
who  has  paid  a  judgment  rendered  against  them,  V)oth  principal  and 
surety,  on  a  debt  due  by  the  testator,  and  has  taken  an  assignment 
thereof  to  himself,  may,  by  bill  in  equity,  alleging  the  insolvency  of  the 
executor  (such  executor  being  also  a  devisee  under  the  will  of  the  testator) 
reach  and  subject  the  individual  interest  of  such  executor  in  lands  devised 
by  the  testator,  so  long  as  such  executor  remains  the  owner  thereof.  But 
when  it  is  shown  that  such  executor  has  alienee!  to  others  the  lands 
devised  to  him,  upon  considerations  not  assailed,  and  has  thus  ])arted 
with  his  interest  therein,  without  fraud,  the  alienees  have  not  only  the 
legal  estate  in  such  lands,  but  also  an  equity  equal,  at  least,  to  any  equity 
that  can  be  preferred  by  the  surety. 

2.  Opinion  on  former  appeal  re-affirmed. — The  opinion  rendered  by 
this  court  in  this  cause  on  former  appeal  ( Vanderveer  v.  Ware,  65  Ala. 
606),  re-affirmetl. 

Appeal  from  Montgomery  Chancery  Court, 
Heard  before  Hon.  Jno,  A.  Foster. 
Vol.  lxix. 
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The  bill  in  this  cause  was  filed  by  William  P.  Vanderveer 
against  Robert  Y.  Ware  individually  and  as  the  executor  of  the 
last  will  and  testament  of  Robert  J.  Ware,  deceased,  and  against 
the  widow  and  children  of  the  testator,  for  the  purpose  of  sub- 
jecting lands  devised  by  the  testator  to  the  defendants,  and  the 
rents  and  profits  thereof,  to  the  satisfaction  of  a  judgment  which 
the  complainant  had  paid  as  the  surety  of  the  said  Robert  Y. 
Ware  in  his  representative  capacity.  On  a  former  appeal  taken 
by  the  complainant  from  a  decree  of  the  Chancery  Court  sus- 
taining a  demurrer  to,  and  dismissing  the  original  bill,  this 
court  reversed  that  decree  and  remanded  the  cause. —  Vander- 
veer V.  Ware,  65  Ala.  GOG.  Since  the  cause  was  remanded,  the 
complainant  has  amended  his  bill,  alleging,  that  since  the  filing 
of  the  original  bill,  Robert  Y.  Ware  has  made  a  final  settle- 
ment of  his  accounts  as  such  executor,  which  showed  no  assets 
of  said  estate  in  his  hands ;  that  the  funds  in  the  hands  of  the 
receiver,  mentioned  in  the  original  bill,  had  been  distril^uted 
and  the  receiver  had  been  discharged ;  that  under  the  will  of 
Robert  T.  Ware,  Robert  Y.  Ware  took  in  fee  certain  lands, 
and  also  a  remainder  in  other  lands,  therein  described,  which, 
for  considerations  not  assailed  in  the  bill,  he  had  conveyed  to 
third  parties ;  that  the  alienees,  when  they  acquired  and  pur- 
chased said  lands,  had  full  notice  and  knowledge  that  the  estate 
of  said  testator  was  unsettled,  and  that  his  debts  had  not  been 
paid ;  that  the  title  obtained  by  such  alienees  was  subordinate 
to  complainant's  right  to  subject  the  lands  to  the  satisfaction  of 
said  judgment ;  and  that  there  were  no  other  assets  belonging 
to  said  estate  which  could  be  reached  and  subjected,  at  law  or 
in  equity,  to  the  payment  of  said  judgment.  The  alienees  of 
the  lands  were  made  parties  defendant  to  the  bill  as  amended, 
and  the  prayer  was,  that  the  lands  might  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  the  judgment.  The  defend- 
ants demurred  to  the  bill,  assigning  as  grounds  of  demurrer, 
among  others,  (1)  that  the  bill  showed  that  they  held  the  lands 
by  purchase  from  Robert  Y.  Ware,  after  the  death  of  the  testa- 
tor, but  did  not  aver  or  set  forth  any  facts  showing  or  tending 
to  show,  that  the  complainant  had  any  lieu  or  right  superior  to 
the  right  and  title  of  the  defendants ;  and  (2)  that  the  case  made 
by  the  original  bill  as  amended,  is  that  of  a  creditor  without  a 
lien  seeking  to  subject  the  individual  property  of  his  debtor  to 
his  demand,  without  averring  any  fratidulent  transfer  or  con- 
veyance. The  Chancery  Court  rendered  a  decree  sustaining 
the  demurrer  and  dismissing  the  bill,  the  complainant  declining 
to  amend ;  and  this  decree  is  here  assigned  as  error. 

Waits  &  Sons  and  D.  S.  Tkoy,  for  appellant. 
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Clopton,  Herbert  tfe  Chambers  and  Sayke  &  Graves, 
contra. 

(No  briefs  caine  to  the  hands  of  the  reporter.) 

PER  CURIAM, — This  cause  was  heretofore  before  this 
court,  on  appeal  from  the  decree  of  the  chancellor,  sustaining  a 
demurrer  to,  and  dismissing  the  original  bill.  The  theory  of 
the  original  bill  was,  that  as  the  appellant  had  become  the  surety 
of  the  executor,  Robert  Y.  Ware,  on  a  supersedeas  bond,  given 
on  appeal  from  a  judgment  against  him  in  his  representative 
capacity,  which  judgment  was  affirmed,  and  after  its  affirmance, 
and  the  payment  thereof  by  the  appellant,  was  assigned  to  him 
by  the  plaintiff  in  the  judgment,  he  stands  in  the  relation  of  a 
judgment  creditor  of  the  testator.  That  theory,  we  held,  was 
insupportable ;  but  we  held,  in  effect,  that  as  a  creditor  of  his 
principal,  Robert  Y.  Ware,  the  appellant,  could  be  subrogated 
to  whatever  rights  of  reimbursement  the  principal  would  have 
had  from  the  estate  of  the  testator,  if  he  had  paid  the  judg- 
ment ;  or  could  reach  and  subject  whatev^er  of  interest  in  the 
real  or  personal  property,  to  which  the  principal  was  entitled. 
Yanderveer  v.  Ware,  65  Ala.  606. 

The  bill  has  since  been  amended,  but  it  does  not  disclose  a 
state  of  facts  upon  which  the  executor,  Robert  Y.  Ware,  the 
principal  of  the  appellant,  could,  if  he  had  paid  the  judgment, 
support  a  claim  to  charge  the  lands  devised,  which  had  passed 
into  the  possession  of  the  devisees.  And  it"  is  shown,  that  he 
had  aliened  to  others  the  lands  devised  to  him,  or  in  which  he 
had  a  contingent  interest,  upon  considerations  not  assailed. 
Wliatever  of  individual  interest  the  principal  had,  was  parted 
with  by  him  without  fraud,  and  the  alienees  have  not  only  the 
legal  estate,  but  an  equity  at  least  equal  to  any  which  the  com- 
plainant can  prefer. 

The  decree  of  the  chancellor  is  in  substantial  conformity  to 
the  opinion  we  expressed '  heretofore,  the  correctness  of  which 
we  do  not  doubt,  and  must  be  affirmed. 

Stone,  J.,  not  sitting. 


Cliamberlain  <&  Parker  v,  Dorrance. 

£ill  in  Equilyto  have  Bill  of  Sale  set  aside  as  Fraudulent 
cmd  void,  and  for  a  Discovery  and  Account. 

1.     Fraud  ;  how  pleaded. — Fraud  is  a  mere  conclusion  of  law  from  facts 
stated  and  proved ;  and  when  it  is  pleaded,  at  law  or  in  equity,  the  facts 
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from  which  it  is  supposed  to  arise,  must  be  clearly  stated,  in  order  that 
the  court  may  determine  whether  they  constitute  fraud.  A  mere  general 
•charge  of  fraud,  or  a  mere  general  averment,  that  an  act  was  done  with 
covinous  intent,  is  not  sufficient. 

2.  Frnnd  ;  irhen.it  can  not  }>e  imputed. — When  property  is  sold  and 
conveyed  by  a  debtor  to  one  of  his  creditors,  absolutely  and  uncondition- 
ally, in  payment  of  a  just  delit,  which  exceeded  in  amount  twice  the 
value  of  the  projierty  so  sold  and  conveyed,  without  reservation  to  the 
debtor  of  any  riglit  or  interest  in  the  property,  or  in  the  proceeds  of  its 
sale,  neither  fraud  nor  collusion  can  be  imputed  tfierefrom,  nor  can  the 
other  creditors  of  the  debtor  thereby  suffer  legal  wrong  or  injury,  although 
the  debtor  be  then  insolvent,  which  fact  is  known  to  the  creditor,  and  the 
property  so  sold  and  conveyed  is  sul^stantially  all  the  property  then 
owned  by  the  debtor. 

3.  Same. — That  a  creditor,  taking  an  absolute  and  unconditional  trans- 
fer of  a  stock  of  goods  in  payment  of  his  debt,  .only  made  a  casual  ex- 
amination of  the  goods,  did  not  make  an  inventory  thereof  until  after 
the  sale  and  a  change  of  possession  thereunder,  and  failed  to  execute  a 
receipt  or  release  to  the  debtor,  are  mere  circumstances  of  suspicion, 
which  are  overcome  by  the  fact,  that  there  was  an  absolute  and  uncondi- 
tional sale  of  the  property  in  payment  of  a  just  debt. 

4.  Settlement  by  trustee  of  debt  due  the  tru^t. — A  settlement  by  a  trustee 
of  a  debt  due  to  him  as  such  trustee,  whereby  he  accepted  a  conveyance 
of  property  by  the  debtor,  in  payment  of  the  debt,  is,  at  most,  only  void- 
able, at  the  election  of  the  cestuis  que  trust.  This  right  of  election  is  per- 
sonal to  them,  and  can  not  be  exercised  for  them  by  other  creditors  of  the 
-debtor,  who  seek  to  set  aside  the  conveyance,  and  to  appropriate  to  them- 
selves the  property  conveyed,  to  the  exclusion  of  the  debt,  in  which  the 
■cestuis  que  trust  have  the  beneficial  interest. 

Appeal  from  Mobile  Cliancery  Court. 

Heard  before  Hon  John  A.  Foster. 

The  bill  in  this  cause  was  tiled  by  Lise  Dorrance,  L.  Brewer 
<fe  Co.,  and  others,  creditors  of  Marsena  A.  Parker,  against  the 
said  Parker,  and  John  C.  Chamberlain,  individually,  and  as 
trustee  of  Carrie  M.  Parker  and  John  B.  Chamberlain,  for  the 
purpose  of  having  a  sale  and  transfer  of  goods,  wares  and  mer- 
chandise and  choses  in  action  made  by  Parker  to  John  C.  Cham- 
berlain, as  such  trustee,  declared  fraudulent  and  void,  and  for  a 
discovery  of  the  property  thereby  conveyed,  and  of  the  disposi- 
tion made  thereof,  and  for  an  account.  The  bill  avers,  that 
Marsena  R.  Parker,  who  was  a  wholesale  and  retail  grocer,  carry- 
ing on  business  in  the  Port  of  Mobile,  w^as,  on  the  lltli  Decem- 
ber, 1880,  indebted  to  the  complainants  severally,  by  open  ac- 
counts, itemized  statements  of  which  are  made  exhibits  to  the 
bill ;  and  that,  on  that  day,  he  was  also  largely  indebted  to  other 
persons,  was  insolvent  and  in  a  failing  condition,  all  of  which 
was  then  well  known  to  John  C.  Chamberlain ;  that  Parker 
was  then  also  largely  indebted  to  Chamberlain  as  trustee,  under 
the  will  of  Lewis  T.  Woodruff,  for  Carrie  M.  Parker,  a  half 
sister  of  said  Parker  and  a  niece  of  John  C.  Chamberlain,  and 
for  John  B.  Chamberlain,  son  of  John  C.  Chamberlain,  for 
certain  moneys  belonging  to  said  beneficiaries  which  were  used 
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by  Parker ;  but  that  the  complainants  "  do  not  know  the  amount 
of  such  indebtedness,  nor  whether  it  was  as  large  as  the  amount 
recited  in  the  bill  of  sale  from  Parker  to  Chamberlain  herein- 
after mentioned;"  that,  in  order  to  give  the  trustee  an  unfijir 
and  illegal  preference  in  behalf  of  said  debt  over  the  complain- 
ants and  his  other  creditors,  Parker  "on  the  date  above  men- 
tioned pretended  to  sell  to  John  C.  Chamberlain,  as  trustee  as 
aforesaid,  all  the  property,  effects  and  choses  in  action  owned 
by  him,  and  he,  on  that  day,  actually  put  said  Chamberlain, 
trustee  as  aforesaid,  in  possession  of  every  thing  owned  by  him,, 
and  said  Chamberlain  has  sold  the  property  and  -collected  the 
choses  in  action  as  far  as  he  could,  and  converted  every  thing 
he  so  got  from  said  Parker  to  his  own  use  or  to  the  use  of  said 
cestuis  que  trust \''^  that,  "in  order  to  disguise  and  conceal  the 
true  character  of  this  unlawful  and  fraudulent  purpose  and 
transaction,  said  Parker  and  Chamberlain  put  the  transaction 
and  pretended  sale  in  the  form  of  a  formal  sale,  and  on  the 
eleventh  day  of  December,  18S0,  the  better  to  embarass,  hinder, 
delay  and  defrajid  your  oratrix  and  orators,  the  said  Parker, 
with  and  by  the  procurement  of  said  Chamberlain,  executed 
and  delivered  to  the  said  Chamberlain  a  bill  of  sale,  whereby 
he  conveyed  to  him,  as  trustee  as  aforesaid,  all  his  stock  of 
goods,"  a  description  of  w^hich  is  set  forth,  "  and  all  choses  in 
action  or  evidences  of  debt  belonging  to  him ; "  that  the  bill  of 
sale  "in  fact  covered  every  thing  then  owned  by  said  Parker." 
A  copy  of  this  bill  of  sale  is  made  an  exhibit  to  the  bill.  It  is 
also  averred  in  the  bill,  that  the  consideration  of  the  bill  of  sale, 
according  to  its  recitals,  was  twenty-iive  thousand  dollars,  which 
was  not  paid  in  money,  but,  "  on  the  contrary,  it  is  pretended 
that  this  sum  was  to  be  paid  by  an  absolute,  unqualified  credit  of 
twenty-five  thousand  dollars  on  the  debt  of  Parker  to  the  mi- 
nors, Carrie  M.  Parker  and  John  B.  Chamberlain,  of  whom 
John  C.  Chamberlain  was  trustee,  no  matter  how  small  might 
ultimately  be  the  proceeds  from  the  property  conveyed  by  said 
Parker  as  aforesaid,  and  if  this  was  not  accomplished,  there  was 
no  consideration  for  the  execution  of  said  bill  of  sale.  Without 
this  iixed  element  of  price  for  the  things  sold,  there  could  be 
no  sale,  even  if  the  transaction  had  been  otherwise  fair  and  oth- 
erwise free  from  defects  in  the  elements,  which  constitute  a 
honajlds  sale,- and  which  was  not  the  case  with  this  transaction, 
as  will  be  hereinafter  shown.  But  this  fixed  element  of  price 
did  not  exist  in  said  sale.  The  debt  was  a  trust  debt  due  to 
minors.  The  trustee.  Chamberlain,  had  no  authority  to  release 
and  discharge  the  debtor,  Parker,  from  liability  on  the  debt  to 
said  minors  to  the  extent  of  twenty-five  thousand  dollars,  be- 
cause of  the  execution  of  said  bill  of  sale  and  the  delivery  of 
the  property  therein  described,"  and  that  it  is  optional  with 
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the  minors  to  reject  the  agreement  when  they  attained  their 
majority.  It  is  also  averred  in  the  bill,  that  said  sum  was  a 
niost  exorbitant  price  for  said  goods  and  elioses  in  action,  arbi- 
trarily fixed  without  any  account  of  stock,  appraisement  or  in- 
ventory thereof  having  been  first  taken  ;  that  no  inventory- 
thereof  was  made  until  after  the  bill  of  sale  was  executed,  and 
Chamberlain  had  taken  possession  thereunder ;  that  the  good& 
and  choses  in  actions  were  worth  but  little  over  half  of  said  sum 
of  twenty-five  thousand  dollars,  if  so  much,  and  that  Chamber- 
lain had  not  realized  any  thing  like  that  amount  therefrom  ;  that 
Chamberlain  did  not  examine  to  ascertain  what  cJioses  in  action 
belonged  to  Parker,  or  what  they  were  worth ;  that  he  made 
but  a  casual  examination  of  the  goods,  and  did  not  know,  be- 
yond the  general  description  contained  in  the  bill  of  sale,  what 
property  and  choses  in  action  were  thereby  conveyed  ;  that  such 
was  the  "hot  haste,"  with  which  the  matter  was  consummated^ 
that  Chamberlain  did  not  in  fact  give  Parker  credit  on  that  day 
for  said  sum  of  twenty-five  thousand  dollars,  by  any  entry  then 
made,  nor  did  he^give  Parker  any  receipt  for  said  sum,  or  any 
release  therefrom  ;  that  a  benefit  would  accrue  to  Parker  from 
the  alleged  sale  and  transfer,  if  the  same  be  allowed  to  stand, 
which  lie  could  never  have  obtained  by  a  fair  sale  and  assign- 
ment of  said  property  and  choses  in  action;  that  "in  simple 
terms,  said  Chamberlain,  well  knowing  that  said  Parker  was 
unable  to  pay  his  creditors,  was  utterly  insolvent  and  in  a  fail- 
ing condition,  undertook,  by  the  pretended  credit,  to  pay  Par- 
ker a  large  Jjonus  to  prefer  him,  as  trustee  as  aforesaid,  over  all 
his  other  creditors  ;  to  apply  every  thing  in  the  world  he  owned 
exclusively  to  the  payment  of  the  debt  due  said  Chamberlain, 
and  in  order  to  hinder,  delay  or  defraud  the  other  creditors  of 
said  Parker,  to  disguise  the  real  transaction  under  the  semblance 
and  form  of  a  sale,  when  no  true  and  honafide  sale  was  made ;" 
that  complainants  have  no  means  of  ascertaining  and  setting 
forth  the  merchandise  and  choses  in  action  which  went  into  the 
possession  of  Chamberlain  under  the  bill  of  sale,  or  the  value 
thereof,  except  by  a  discovery  and  statement  of  the  same  from 
and  by  said  Chamberlain,  and  that  "  such  a  discovery  and  state- 
ment by  him  is  necessary  to  fully  appreciate  all  the  circumstan- 
ces attending  said  alleged  sale  of  said  Parker  to  said  Chamber- 
lain, and  to  the  enforcement  of  the  rights  of  your  oratrix  and 
orators." 

The  defendants,  Parker  and  Chamberlain,  demurred  to  the  bill 
on  the  following,  among  other,  grounds :  1.  Because  the  bill 
charges,  that  the  sale  from  Parker  to  Chamberlain,  was  made 
to  hinder,  delay  and  defraud  the  complainants  and  other  credit- 
ors of  said  Parker  as  a  legal  conclusion  of  the  pleader,  but  it 
does  not  deny,  that  the  sale  was  based  upon  a  valuable  consid- 
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eration.  2.  Because,  while  the  bill  charges  that  the  sale  was 
made  to  hinder,  delay  and  defraud  the  complainants  and  other 
creditors  of  Parker,  it  admits,  that  it  was  based  on  a  good  and 
valuable  consideration,  and  was  in  discharge  of  an  antecedent 
debt,  due  from  Parker  to  Chamberlain  as  trustee. 

The  Chancery  Court,  upon  the  hearing  of  the  cause  on  de- 
murrer, rendered  a  decree  overruling  the  demurrer;  and  this 
decree  is  here  assigned  as  error. 

Overall  &  Bestor,  for  appellants.  (1.)  It  is  the  settled  law 
of  this  State,  that  an  insolvent  debtor  has  a  right  to  convey  his 
property  to  pay  his  creditor  an  antecedent  debt,  and  thus  pre- 
fer one  creditor,  although  it  may  leave  him  with  no  means  to 
pay  others.— 39  Ala.  60 ;  61  Ala.  134 ;  58  Ala.  628 ;  55  Ala. 
•282 ;  21  Penn.  St.  495.  (2.)  If  the  consideration  was  alleged 
to  be  inadequate^  other  creditors  would  have  a  right  to  com- 
plain.— '59  Ala.  296.  But  in  this  case,  the  appellees  complain 
that  the  consideration  is  greater  than  the  value  of  the  property 
sold.  Instead  of  this  being  a  fraud  on,  or  J)rejudicial  to,  the 
rights  of  other  creditors,  the  logical  result  is,  that  it  would  op- 
erate for  their  benefit,  as  it  would  leave  the  debtor  with  less  to 
pay,  and  in  a  better  condition  as  to  any  other  property  that  he 
might  have,  or  afterwards  acquire,  with  which  he  could  pay  or 
settle  with  his  other  creditors.  (3.)  The  creditors  can  not  com- 
plain of  the  release  made  by  Chamberlain,  trustee,  to  Parker. 
This  is  a  matter  between  him  and  the  cestuis  que  trust,  to  whom 
lie  is  alone  answerable.  They  have  their  remedy  against  him. 
2  Perry  on  Trusts,  §  482 ;  1  Perry  on  Trusts,  §  185 ;  16  Ala. 
418. 

J.  Little  Smith,  contra.  (1.)  It  is  admitted  that  a  failing 
debtor  may  sell  all  his  effects  to  one  of  his  creditors  in  consid- 
•eration  of  an  antecedent  debt ;  but  he  must  do  so  by  a  fair  and 
real  hona  fide  contract  of  sale.  The  mere  form  of  a  sale  will 
not  suffice  to  protect  a  covinous  and  fraudulent  transaction,  the 
purpose  of  which  is,  that  the  debtor  shall  obtain  a  benefit  or 
honvs  for  preferring  the  creditor,  which  he  could  not  obtain  by 
a  fair  and  honest  sale. — Lehman,  Durr  &  Co.  v.  Jfelly,  in  MS  ; 
Borland  v.  Mayo.,  8  Ala.  104 ;  ThaTnes  &  Co.  v.  Jie/nhert,  63 
Ala,  567 ;  Yoimg  v.  Dumas,  30  Ala.  62 ;  Crawford  v.  Jurk- 
^ey,  55  Ala.  293  ;  Sims  v.  Gaines,  64  Ala.  393  ;  Pickett  v  Pip- 
kin, 64  Ala.  524.  The  fair  price  required  in  most  of  the  cases 
is  generally  spoken  of  in  regard  to  the  sufiiciency  of  the  price, 
but  that  is  simply  because  a  fair  price  is  one  of  the  usual  indicia  of 
a  fair  intent.  (2.)  If  a  debtor  sell  his  property  with  the  intent 
or  purpose  of  delaying,  hindering  or  defrauding  his  creditors, 
such  purpose  stamps  his  conduct  as  fraudulent,  even  if  he  sell 
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for  full  value  ;  and  the  purchaser,  though  paying  full  value,  ac- 
quires no  valid  title  against  the  vendor's  creditors,  when  he 
knows  the  vendor's  fraudulent  purpose  in  making  the  sale,  or 
had  knowledge  of  facts  and  circumstances  naturally  and  justly 
calculated  to  awaken  suspicion  in  the  mind  of  a  man  of  ordinary 
care  and  prudence,  of  the  fraudulent  purpose  of  the  seller. 
/Sims  V.  Gaines,  64:  Ala.  396 ;  Zehmmi,  JJur?'  dt  Co.  v.  Kelley 
JBro.,  in  MS.  (3.)  Xo  certain  and  irrevocably  fixed  price  for 
the  effects  described  in  the  bill  of  sale  was  insured  to  Parker 
by  the  agreement.  Therefore,  one  of  the  essential  attributes 
of  a  sale  was  wanting,  and  the  legal  effect  of  the  arrangement 
was  that  Chamberlain  might  take  the  effects  as  a  security  for 
the  debt,  and  apply  the  proceeds  as  a  credit  p7'o  tanto  on  it. 
And  the  disguise  of  this  illegal  intent  under  tlie  form  of  a  sale, 
shows  an  actual  fraudulent  intent.  There  was  no  certain,  fi^'cd 
price,  because  neither  any  successor  in  the  trust  nor  the  benefi- 
ciaries are  bound  by  the  alleged  sale,  and  they  might  hereafter 
disaffirm  the  arrangement  between  Chamberlain  and  Parker, 
and  have  the  same  set  aside  on  the  ground  that  such  a  contract 
was  beyond  the  powers  of  the  trustee,  and  unauthorized. —  Wis- 
wall  V.  Steioart,  32  Ala.  435  ;  RoyaU  v.  McKenzie,  25  Ala.' 
363 ;  Hill  on  Trustees,  pp.  536  and  382-503,  N.  2 ;  Jackson 
V.  Walsh,  14  Johnson,  407 ;  W.  &  Tud.  L.  Cases  in  Eq.  p.  53. 
It  is  no  answer  to  say,  that  there  was  danger  of  losing  the  trust 
funds,  because  the  trustee,  under  the  facts,  was  bound  to  make 
good  the  loss. — Clough  v.  Bond,  3  Mil'n  <k  Craig,  495  ;  Ilarri- 
son  V.  Moch,  10  Ala.  193. 

BRICKELL,  C.  J.— the  present  bill,  filed  by  the  appellees, 
creditors  of  the  appellant,  Parker,  seeks  to  compel  the  appellant, 
Chamberlain,  to  discover  and  account  for  goods,  merchandise 
and  choses  in  action,  it  is  averred,  were  sold  and  transferred  to 
him  by  Parker,  with  the  intent  to  delay,  hinder  and  defraud  his 
creditors.  A  mere  general  charge  of  fraud- — a  mere  general 
averment  that  the  sale  and  transfer  were  made  with  covinous 
intent  is  not  sufficient.  Fraud  is  a  conclusion  of  law  from  facts 
stated  and  proved  ;  and  when  it  is  pleaded  at  law  or  in  equity, 
the  facts  from  which  it  is  supposed  to  arise  must  be  clearly 
stated,  that  the  court  may  determine  "whether  thpy  constitute 
fraud. — Flewellen  v.  Crane,  58  Ala.  627 ;  Clay  v.  Dennis,  3 
Ala.  375. 

There  are  several  facts  and  circumstances  stated  in  this  bill,, 
to  support  the  general  charge  of  fraud.  The  first  is,  that  the 
debt  in  payment  of  which  the  sale  and  transfer  were  made,  ex- 
ceeded in  amount  twice  the  value  of  the  goods  and  choses  in 
action.  The  validity  of  the  debt  is  not  controverted.  There 
is  no  averment  that  it  was  not  fair  and  just  in  all  respects.     On 
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the  contrary,  the  averment  is,  that  its.  consideration  was  trust 
funds  belonging  to  minors,  which  Cliamberlain,  as  trustee,  had 
loaned  to  Parker.  Assuming  the  charge  to  be  true,  as  it  is  ad- 
mitted by  the  demurrer,  we  can  not  perceive  of  what  injury 
the  fact  is  to  the  creditors  of  Parker.  If  he  had  sold  for  an 
inadequate  consideration — for  less  than  the  real  value  of  the 
property,  of  the  inadequacy  of  the  consideration,  if  it  was  gross, 
they  could  have  justly  complained,  l^ut  that  the  debtor  ob- 
tains more  than  the  value  of  his  property — more,  as  it  is  averred, 
than  a  prudent  man  would  have  paid  for  it,  when  the  purpose 
is  to  pay  a  just  debt,  it  is  plain,  can  not  be  of  injury  to  them.  It 
may  prove  rather  of  benetit,  for  it  removes  the  debt,  and  leaves 
the  future  acquisitions  of  the  debtor  open  to  their  demands,  to 
its  exclusion.  Or,  the  payment  in  money  of  a  price  exceeding 
the  value  of  the  property,  which  the  debtor  could  more  easily 
conceal  than  the  property,  thereby  hindering  and  delaying  his 
creditors,  might  be  a  circumstance  of  suspicion  exciting  a  jeal- 
ous scrutiny  of  the  transaction.  But  when  the  property  is 
taken  in  payment  of  a  debt,  that,  from  motives  of  generosity, 
or  to  procure  a  preference  from  a  failing  debtor,  the  creditor 
relinquishes  largely  more  of  his  debt  than .  the  value  of  the 
property,  can  not  be  matter  of  which  other  creditors  can  com- 
plain. If  Chamberlain  had  taken  ten  thousand  dollars  in  money 
for  his  debt  of  twenty-five  thousand  dollars  from  Parker,  the 
appellees  would  scarcely  have  supposed  they  had  any  cause  of 
complaint.  There  is  no  difference,  that  instead  of  money  he 
has  taken  property  ;  there  is  no  more  cause  for  complaint  in  the 
one  case  than  in  the  other.  The  preference  of  Chamberlain,  by 
an  unconditional  sale  to  him,  was  a  legal  right  Parker  could  exer- 
cise. And  if  it  be  exercised,  the  purpose  being  the  payment  of  a 
just  del)t,  without  the  reservation  to  himself  of  any  right  or  inter- 
est in  and  to  the  property  sold,  or  in  the  proceeds  of  its  sale — if 
the  sale  is  absolute,  and  from  it  neither  he  nor  any  personal  object 
of  his  bounty,  is  to  derive  benefit,  other  than  the  benefit  he  de- 
rived from  the  payment  of  the  debt,  there  can  be  of  it  no  well- 
founded  legal  complaint.  By  a  sale  to  a  stranger,  he  could  have  con- 
verted the  property  into  money,  and  have  paid  it  to  Chamberlain, 
compounding  or  discounting  the  debt  on  such  terms  as  they 
deemed  proper.  Because  of  the  disproportion  between  the 
amount  of  tlie  debt  relinquished  and  the  value  of  the  goods  and 
choses  in  action,  there  can  be  no  presumption  that  there  was  a 
secret  trust,  an  undisclosed  reservation  for  the  benefit  of  Parker. 
Of  such  trust  or  reservation  there  is  no  positive  averment  in 
the  bill.  It  is  deduced  as  matter  of  inference  only,  because  of 
the  disparity  in  the  price  paid  and  the  value  of  the  goods ;  be- 
cause of  the  excess  of  the  price  paid  in  the  debt  of  an  insolvent 
man,  and  the  value  of  the  goods,  computing  each  in  dollars. 
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Fraud  can  not  be  imputed  from  facts  and  circumstances  which 
may  consist  with  pure  intentions;  and  it  would  be  rather  a 
strained  inference,  to  infer  it  from  an  injudicious  settlement  a 
creditor  may  make  with  availing  and  insolvent  debtor. — Steele 
V.  Kinkle,  3  Ala.  352. 

Whether  Chamberlain  as  trustee  had  authority  to  compound 

the  debt  by  taking  the  property  at  an  excessive  value,  and 

•whether  the  cestuis  que  trust  have  the  right  to  repudiate  the 

transaction,  can  not  be  important  inquiries  in  this  controversy. 

There  is  no  fact  averred  from  which  the  want  of  authority 
can  be  inferred.  All  trustees  having  authority  to  loan,  or  to 
invest  trust  funds,  have  a  corresponding  authority  to  collect 
them,  and  in  the  collection  may  exercise  the  same  powers  of 
compounding  and  discharging  they  could  exercise,  if  they  were 
clothed  with  the  beneficial  interest  as  well  as  the  legal  title. 
Waring  v.  Levns,  53  Ala.  615 ;  Foseue  v.  Zyooi,  55  Ala.  440 ; 
Baldwin  v.  Ilatehett^  56  Ala.  461.  If  the  dealing  between  him 
and  the  debtor,  within  the  line  of  his  authority,  is  free  from  all 
intent  and  purpose,  common  to  both,  to  defraud  the  cestuis  que 
trusty  in  consequence  of  his  injudiciousness  it  can  not  be  dis- 
turbed.—  Waring  v.  Lewis^  supra.  Or,  if  it  were  shown  the 
original  loan  of  trust  funds  to  Parker  was  a  devastavit,  the 
right  of  Chamberlain  to  retain  them  would  not  be  affected,  and 
rightfully  he  could  compound  or  discharge  the  debt,  thereby 
indemnifying  himself  on  such  terms  as  he  deemed  proper,  in 
view  of  the  failing  condition  of  the  ^ehior. —Tcmikies  v.  Rey- 
nolds, 17  Ala.  109. 

But  of  what  interest  it  can  be  to  other  creditors  of  Parker, 
whether  the  cestuis  que  trust  could  repudiate  the  transaction,  it 
is  difficult  to  perceive.  At  most,  the  transaction  is  voidable 
only,  not  void. — Charles  v.  Diibose,  29  Ala.  367.  Until  the 
cestuis  que  trust  manifest  an  election  to  avoid  it,  for  all  pur- 
poses it  is  valid  according  to  the  intention  of  the  parties.  The 
right  of  election  is  personal  to  the  cestuis  que  trust,  and  can  not 
be  exercised  for  them  by  the  appellees  for  the  purpose  of  ap- 
propriating to  themselves  all  the  property  of  the  debtor  to  the 
exclusion  of  the  debt  in  which  the  cestuis  que  trust  have  the 
beneficial  interest. 

The  facts  attending  the  transaction — the  fact  that  Chamber- 
lain made  but  a  casual  examination  of  the  goods  and  choses  in 
action ;  that  no  inventory  of  them  was  taken  until  after  the 
sale  and  the  change  of  possession,  or  that  receipts  or  releases 
were  not  given  Parker,  must  all  yield  as  circumstances  of  sus- 
picion, in  the  presence  of  the  admitted  fact,  that  for  a  full  price 
there  was  an  absolute,  unconditional  sale  of  the  property  in  pay- 
ment of  a  just  debt.  They  indicate  only  the  anxiety,  and,  it 
may  be  impatience,  of  a  diligent,  vigilant  creditor  to  obtain  all 
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that  he  could  from  the  wrecked  fortunes  of  a  failing  debtor, 
which  was  a  legal  and  moral  right.  When  property  is  taken 
by  a  creditor  at  its  full  value  in  payment  of  a  just  debt,  taken 
absolutely  and  unconditionally,  there  can  not  be  fraud  or  -col- 
lusioii,  nor  can  there  be  legal  wrong  or  injury  to  the  other  cred- 
itors of  the  debtor. — Bump  on  Fraud.  Oon.  221 ;  Clemens  v. 
Davis,  7  Penn.  St.  263 ;  Crawford  v.  Cresswell,  55  Ala.  497. 
There  being  no  liens  on  the  property,  the  debtor  has  the  "right, 
to  sell,  and  the  creditor  has  the  right  to  purchase.  The  price 
is  matter  of  agreement  between  them  ;  if  it  be  not  inadequate, 
and  the  debtor  divests  himself  of  the  property  absolutely  and 
unconditionally,  he  can  exact  all  of  his  debt  the  creditor  may 
covenant  to  surrender. 

The  facts  specially  stated  in  support  of  the  general  averment 
of  fraud,  do  not,  in  contemplation  of  law,  constitute  fraud,  and 
do  not  support  the  averment.  The  demurrer  ought  to  have 
been  sustained ;  and  a  decree  will  be  here  rendered,  reversing 
the  decree  of  the  chancellor,  sustaining  the  demurrer  and  re- 
manding the  cause,  that  the  bill  may  be  dismissed,  unless  by 
proper  amendment  a  case  of  equitable  cognizance  is  presented. 


Lelimaii  v.  Levy. 

£ill  in  Equity  to  have  Deed  absolute  on  its  face  declared  a 

Mortgage. 

1.  Finding  of  Register  on  oral  testimony;  its  weight  on  appeal. — The 
finding  of  a  register,  based  on  the  testiuiony  of  witnesses,  who  were 
present  and  testified  orally  before  him,  comes  before  a  revising  court 
Avith  strong  presumption  of  its  verity  ;  and  this  court  will  not  reverse  it, 
unless  the  preponderance  of  evidence  against  its  correctness  is  so  strong, 
that  a  judge  at  nisi  prius  would  feel  authorized  to  set  aside  a  verdict  ren- 
dered on  similar  testimony. 

2.  Statute  of  Fratids;  lohen  note  not  affected  by. — A  promissory  note,, 
under  the  statute  of  this  State,  imports  a  consideration  ;  and  where  par- 
ties sign  as  sureties,  contemporaneously  with  the  principal,  no  independ- 
ent consideration  moving  to  the  surety  is  necessary  to  bind  him. 

3.  Same;  promise  to  answer  for  debt  of  another,  when  ivithin. — It  is 
only  when  both  liabilities  continue  to  exist — the  original  debt  as  a  sub- 
sisting liability,  and  the  new  special  promise  to  answer  for  such  debt — 
that  the  statute  requires  the  "  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,"  to  be  "in  writing,  and  subscribed 
by  the  party  to  be  charged  therewith,  or  some  other  person  by  him  there- 
unto lawfully  authorized  in  writing." 

4.  Register's  report;  correction  of  error  on  appeal. — Where  the  register, 
in  stating  an  account,  commits  an  error  in  computation  of  interest,  and 
an  exception  is  taken  by  the  injured  party  to  the  report,  covering  only  a 
part  of  such  error,  this  court  is  not  authorized  to  go  beyond  the  scope  of 
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the  exception ;  bnt  the  error,  so  far  as  Covered  by  the  exception,  will  be 
here  corrected,  without  remanding  the  cause. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Fostek. 

Tlie  bill  in  this  cause  was  filed  by  Mary  Lehman  and  her 
husband,  Abraham  Lehman,  against  Moritz  Levy,  for  the  pur- 
pose of  having  a  deed,  absolute  on  its  face,  declared  a  mortgage 
securing  two  notes  made  by  them  to  Levy,  each  for  §200.00, 
and  for  a  redemption  of  the  real  estate  conveyed  by  the  deed. 
It  is  averred  in  the  bill,  that  one  of  the  notes  "  represented  a 
debt  due"  by  the  son  of  the  complainants,  and  that  Mrs.  Leh- 
man "was  in  fact  a  mere  surety  for  the  same;"  and  that  the 
other  note  was  for  money  loaned  by  Levy  to  the  complainants, 
at  a  usurious  rate  of  interest,  the  bill  stating  the  facts  upon 
which  the  charge  of  usury  is  based.  Levy  answered  the  bill, 
averring  that  both  notes  were  made  to  him  for  money  loaned  to 
complainants,  and  denying  that  there  was  any  usury  as  charged 
in  the  bill.  He  also  averred,  in  substance,  that  the  deed  was 
executed  in  settlement  of  the  notes,  and  denied  that  it  was 
executed  as  a  security  for  the  payment  thereof.  Upon  the 
hearing,  the  Chancery  Court  decreed  that  the  deed  was  a  secu- 
rity for  the  payment  of  the  notes,  in  the  natufe  of  a  mortgage, 
and  that  the  complainants  were  entitled  to  redeem  the  real 
estate  conveyed  by  the  deed,  by  payment  in  full  of  the  debt 
thereby  secured ;  and  the  cause  was  referred  to  the  register,  to 
take  and  state  an  account  between  the  complainants  and  de- 
fendant ;  "  and  that  he  ascertain  and  report  how  much,  includ- 
ing principal  and  interest,  is  due  to  defendant  on  the  claim 
secured  by  said  deed  or  conveyance.  In  ascertaining  this 
amount,  the  register  will  ascertain  the  amount  actually  paid  to 
complainants  by  defendant,  and  the  amount  of  the  debt  which 
the  complainants  assumed  for  their  son,  and  compute  interest 
thereon  at  eight  per  cent,  per  annum.  The  amount  of  said 
indebtedness  is  not  to  be  regarded  as  settled  by  the  amount  of 
any  note  or  evidence  of  debt,  but  by  the  sum  of  money  actually 
received  by  complainants  and  the  interest  at  eight  per  cent, 
thereon."  On  the  reference  had  under  this  decree,  both  par- 
ties introduced  witnesses,  who  were  examined  orally  before  the 
register.  The  testimony  of  the  witnesses  for  the  complainants 
tended  to  show,  that  one  note  was  made  by  the  complainants  as 
surety  for  their  son,  and  that  the  other  note  was  usurious ; 
while  the  testimony  of  the  witnesses  for  the  defendant  tended 
to  show,  that  both  notes  were  made  for  money  loaned  by  defend- 
ant to  complainants,  and  that  neither  note  was  usurious.  The 
testimony  was  conflicting  and  irreconcilable.  The  defendant 
admitted  on  the  reference  that  the  complainants  had  paid  him 
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$S.OO  on  account  of  interest  on  tlie  debt  in  controversy.  The 
register  reported,  that  there  was  due  on  the  notes  secured  by 
the  deed,  principal  and  interest,  ^580.35.  The  report  shows, 
that  the  register  reported  both  notes  as  valid  debts  against  com- 
plainants, overruled  the  claim  of  usury  set  up  by  them,  and 
failed  to  credit  them  with  the  $8.00,  which  they  paid  Levy  on 
account  of  interest.  The  complainants  excepted  to  the  report 
of  the  register,  as  shown  in  the  opinion.  The  Chancery  Court 
rendered  a  decree,  overruling  complainants'  exceptions,  confirm- 
ing the  report  of  the  register,  and  ordering  a  sale  of  the  prop- 
erty for  the  payment  of  the  sum  stated  in  the  report  and  costs, 
unless  the  complainants  paid  the  same  withip  thirty  days  after 
the  adjournment  of  the  court. 

From  this  decree  Mrs.  Lehman  appealed,  and  here  assigns  as 
error  the  overruling  of  the  exceptions  taken  to  the  register's 
report. 

Hannis  Taylor,  for  appellant. 

Overall  &  Bestor,  contra. 

STOiS^E,  J. — "^he  decree  of  the  chancellor  in  this  cause  pro- 
nounced the  deed  under  which  appellee  claimed  title,  to  be  only 
a  mortgage  security,  and  from  that  decree  no  appeal  has  been 
prosecuted.  The  questions  mooted  here  arise  out  of  the  report 
of  the  register,  ascertaining  the  amount  due.  Exceptions  to 
the  register's  report  were  tiled  by  the  appellant,  raising  two 
questions :  J^irst,  that  part  of  the  claim  was  a  note  given  for 
the  debt  of  another,  and  that  the  note  thus  given  was  void 
under  the  statute  of  frauds,  because  it  failed  to  express  the  con- 
sideration upon  which  it  was  given.  Secofid,  that  there  was 
usury  in  the  transaction,  and  the  register  failed  to  allow  appel- 
lant the  benefit  of  it  as  a  credit.  The  testimony  bearing  on 
each  of  these  questions  was  given  orally  before  the  register.  It 
is  in  irreconcilable  conflict.  The  testimony  for  appellant  tends 
to  maintain  her  view  of  this  question,  while  that  of  the  appellee 
■stands  diametrically  opposed  to  each  of  the  claims  set  up  by 
•appellant.  The  testimony  can  not  be  reconciled.  The  register 
3iad  the  witnesses  present  before  him,  and  had  much  better 
means  of  determining  their  credibility  than  we  can  have.  The 
finding  of  a  register  on  testimony  thus  given,  comes  before  a 
revising  court  with  strong  presumption  or  its  verity.  AYe  wall 
not  reverse  it,  unless  the  preponderance  of  evidence  against  its 
correctness  is  so  strong,  that  a  judge  at  nisi  prius  would  feel 
authorized  to  set  aside  a  verdict  rendered  on  similar  testimony. 
Smith,  ExW,  V.  Inman,  Adm^r,  at  last  term.     This  case  falls 
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far  short  of  that  rule.     In  fact,  we  are  not  able  to  affirm  there 
is  a  preponderance  of  evidence  in  favor  of  appellant's  views. 

We  said  above  that  the  testimony  for  appellant  tends  to  main- 
tain her  view  of  these  questions.  It  is  certainly  in  direct  con- 
flict with  the  testimony  of  appellee.  It  can  scarcely  be  said  to 
present  the  case  of  a  promise  to  pay  the  debt  of  another,  which 
our  statute  requires  to  be  in  writing  signed,  and  expressing  the 
•consideration.  The  language  of  this  testimony  is,  "  I  did  not 
get  the  first  §200  testified  to  by  witness  Levy.  I  and  my  wife 
simply  went  security  for  the  debt  of  our  son,  Mark  Lehman. 
My  son  brought  me  a  note  for  $200,  and  said  he  owed  Levy  for 
iixing  up  his  office,  and  asked  us  to  sign  it.  We  did  so  as 
security  for  him."  A  note  signed,  under  our  statute  imports 
a  consideration ;  and  where  parties  sign  as  sureties,  cotempo- 
raneously  with  the  principal,  no  independent  consideration 
moving  to  the  surety  is  necessary  to  bind  him.  Moreover,  there 
is  not  enough  in  this  testimony  to  repel  the  idea  that  this  was 
an  original  undertaking,  or  a  novation  upon  some  new  and  suf- 
ficient consideration. — Dunhar  v.  Smith,  QQ  Ala.  490.  It  is 
only  when  both  liabilities  continue  to  exist — the  original  debt 
as  a  subsisting  liability,  and  the  new  special  promise  to  answer 
for  such  "debt,  default  or  miscarriage" — that  the  statute  re- 
quires the  "  agreement,  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  [to  be]  in  writing,  and  subscribed 
by  the  party  to  be  charged  therewith,  or  some  other  person  by 
him  thereunto  lawfully  authorized  in  writing." — Code  of  1876, 
§  2122  ;  Faires  v.  Lodanc,  10  Ala.  50  ;  Perrine  v.  Leachtnan, 
10  Ala.  140 ;  Oliver  v.  Hire,  14  Ala.  590 ;  Blmmt  v%  Hav^ikins, 
19  Ala.  100;  Martin  v.  Black,  20  Ala.  ;i09;  S.  C.  21  Ala.  721 ; 
Ragland  v.  Wi/nn,  37  Ala.  32  ;  Rutledge  v.  Toiimsend,  38  Ala. 
706 ;  Bowen  v.  Kurtz,  37  Iowa,  239 ;  Packer  v.  Benton,  35 
Conn.  343 ;  Browne,  Stat.  Frauds,  §  193. 

There  is  a  third  exception  to  the  register's  report,  that  he 
^' erred  in  not  giving  conq3lainant8  credit  for  $8.00  which  Levy 
says  he  received  on  account  of  interest."  Looking  into  the 
evidence,  and  the  register's  calculation  of  interest,  tliis  excep- 
tion appears  to  be  well  taken.  The  register  computed  interest 
on  each  loan  from  the  time  it  was  made,  and  allowed  no  credit 
for  this  payment.  In  fact,  computing  interest  on  the  two  notes 
from  the  time  they  severally  matured,  and  the  result  is  an  error 
prejudicial  to  appellant,  in  excess  of  eight  dollars.  But  there 
is  no  exception  which  authorizes  us  to  go  beyond  the  eight 
dollars.  We  therefore  correct  the  report,  and  declare  and  de- 
cree the  sum  due  defendant  at  the  time  the  report  was  con- 
firmed— July  6,  1881 — to  be  ($572.35)  five  hundred  and  sev- 
enty-two dollars  and  thirty-five  cents.  In  all  other  respects  the 
decree  of  the  chancellor  is  affirmed,  and  the  register  will  pro- 
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ceed  to  enforce  the  same  for  said  corrected  sum,  as  directed  and 
ordered  by  the  chancellor.     Let  the  appellee  pay  the  costs  of 
appeal  in  this  court  and  in  the  court  below. 
Reversed  and  rendered. 


Hawley  v.  Bibb. 

£ill  in  Equity  to  Foreclose  Mortgage. 

1.  Future  contracts;  irhen  inralid. — While  the  sale  of  goods,  to  be  de- 
livered at  a  future  day,  is  valid,  although  the  vendor  neither  has  the 
goods  in  his  possession,  nor  has  contracted  for  the  purchase  of  them,  nor 
has  any  expectation  of  acquiring  them  except  Vjv  purchase  at  some  time 
before  the  day  of  delivery ;  yet,  if  from  the  nature  of  the  transaction  and 
the  circumstances  attending  it,  whatever  may  be  the  form  of  the  con- 
tract, it  is  apparent  that  the  parties  did  not  intend  either  a  purchase  or 
sale,  or  a  dehvery  of  the  goods,  but  that,  at  the  time  appointed  for  deliv- 
ery, the  transaction  should  be  closed  upon  the  basis  of  the  then  market 
price,  the  losing  party  paying  to  the  other  the  difference, — such  a  trans- 
action is  a  wager,  and  is  void  at  common  law. 

2.  Same;  ivhen  advances  made  therefor  by  broker  recoverable. — In  the 
absence  of  a  statute  pronouncing  future  contracts,  which  are  mere  wa- 
gers, illegal  and  void,  the  general  rule  is  that  where  a  party  makes  such 
contracts  through  a  broker,  for  a  commission  only,  which  is  payable  in 
any  event,  whether  loss  or  gain  result  to  the  principal,  such  broker  hav- 
ing no  interest  in  the  contracts,  the  principal  is  bound  to  reimburse  the 
broker  for  advances  made  for  him,  if  he  subsequently  execute  his  note 
or  bill  thereior,  or  make  an  express  promise  to  pay  them,  or  if,  witji 
full  knowledge  of  the  facts  and  without  objection,  he' permits  the  trans- 
action to  proceed. 

3.  Contracts  founded  on  a  gambling  consideration  void  under  the  statute. 
The  statute  of  this  State  (Code,  §  21.31)  pronounces  all  contracts  founded, 
in  whole  or  in  part,  on  a  gambling  consideration,  void;  and  under  its 
operation,  negotiable  instruments  made  upon  a  gaming  consideration,  or 
for  a  wager,  are  void,  even  in  the  hands  of  an  innocent  holder  for  value. 

4.  Contracts  founded  on  a  loan  or  advance  of  uioneij  to  bet  or  stake  as  a 
wager;  their  validity. — If  a  party  employ  a  broker  to  make  for  him  con- 
tracts for  the  future  delivery  of  cotton,'  and  gives  to  such  broker  his  ac- 
ceptance of  a  bill  of  exchange  to  be  discounted  and  used  in  making  such 
contracts ;  and  if  at  the  time  it  was  his  purpose,  as  was  known  to  the 
broker,  neit^ier  to  actually  buy  nor  sell  cotton,  nor  to  receive  or  deliver 
it,  but  simply  to  stake  margins' to  cover  differences  in  price,  and,  on  final 
settlement,  merely  to  receive  or  pay  the  differt-nce  between  the  contract 
price  and  the  market  price  at  the  tiine  fixed  by  the  contract  for  delivery, — 
the  consideration  oi  the  Vjill  of  exchange  would  represent  a  loan  or  ad- 
vance of  money  to  bet  or  stake  as  a  wager  on  the  future  jjrice  of  cotton ; 
and  if  the  contract  further  contemplates  that  the  money  is  to  be  advanced 
and  loaned  in  this  State,  upon  transactions  to  be  made  here,  the  l)ill  of 
exchange  would  fall  within  the  interdiction  of  the  statute,  and  would  be 
void  in  the  hands  of  an  innocent  holder  for  value. 

5.  Validity  of  contract  determined  by  the  laic  of  place  of  performance . — 
The  force  and  validity  of  a  contract,  made  in  this  State,  but  in  the  per- 
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formance  of  which  all  acts  and  transactions  were  contemplated  and  were 
in  fact  done  and  performed  in  another  State,  must  be  determined  by  the 
law  of  that  State. 

().  Common  law  presumed  to  prevail  in  New  York. — In  absence  of  proof 
to  the  contrary,  the  common  law  is  presumed  to  prevail  in  the  State  of 
New  York. 

7.  Bill  of  exchange;  when  bona  fide  holder  not  affected  by  illegal  consid- 
eration at  common  law.  At  common  law,  a  i'jo/ia  ./rr/e  holder  of  a  bill  of 
exchange,  founded  on  a  gambling  consideration,  which  rendered  the  bill 
void  as  between  the  immediate  parties,  can  not  be  affected  by  such  illegal 
consideration. 

8.  Bill  to  foreclose  mortgage;  what  defenses  may  be  made  thereto. — 
On  a  l)ill  filed  to  foreclose  a  mortgage  by  the  assignee  of  the  debt  secured 
thereby,  no  other  defenses  involving  Ihe  validity  of  the  debt  are  open, 
than  could  be  made  in  an  action  at  law  on  the  debt. 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

The  bill  of  exchange  secured  by  the  mortgage,  for  the  fore- 
closure of  whicli  tins  suit  was  brought,  was,  at  the  time  it  was 
drawn  and  accepted  by  J.  Du  Bose  Bibb,  endorsed  by  E.  H. 
Morrison  &  Co.,  the  payees,  to  R.  M.  Waters  &  Co.,  and 
the  mortgage  was  exeuted  directly  to  them.  R.  M.  Waters  & 
Co.  endorsed  the  bill  to  the  appellant,  but  did  not,  by  assign- 
ment, pass  the  legal  estate  in  the  mortgage  to  him.  When  this 
cause  was  before  this  court  at  the  December  Tei'm,  1877,  on  ap- 
peal from  a  decree  of  foreclosure  of  the  mortgage  and  sale  of  the 
lands  conveyed  thereby,  R.  M.  Waters  &  Co.  were  held  to  have 
been  indispensable  parties  to  the  bill,  and  the  decree  of  the 
lower  court  was  reversed  and  the  cause  remanded  on  account 
of  the  failure  to  make  tl^em  parties.  On  account  of  an  agree- 
ment between  the  parties,  this  court,  on  that  appeal,  declined 
to  consider  the  question  touching  the  legality  of  the  contract  for 
the  purchase  of  cotton,  set  up  in  the  answer. — Bihb  v.  Hawley^ 
59  Ala.  403. 

After  this  cause  was  remanded, 'the  complainant  amended 
the  bill  by  making  R.  M.  Waters  &  Co.  parties  defendant 
thereto  ;  and  on  the  hearing,  had  upon  the  pleadings  and  proof, 
the  chancellor  held,  that  the  bill  of  exchange  secured  by  the 
mortgage  was  founded  on  a  gambling  consideration,  and  w^as 
void.  He,  therefore,  caused  a  decree  to  be  entered  dismissing 
the  ])ill ;  and  this  decree  is  here  assigned  as  error. 

The  purpose  of  the  bill  and  the  case  made  by  the  record  are 
sufficiently  stated  in  the  opinion. 

W.  A.  GrUNTEK,  for  appellant. 

R.  M.  Williamson,  crmtra. 

BRICKELL,  C.  J.— The  original  bill  was  filed  by  the  appel- 
lant to  foreclose  a  mortgage  on  lands,  executed  by  the  appellee, 
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Bibb,  on  the  23d  day  of  November,  1872,  to  secure  the  pay- 
ment of  a  bill  of  exchange,  of  which  he  was  the  drawer  and 
acceptor,  falling  due  June  1st,  1873,  for  the  payment  to  E.  II. 
Morrison  &  Go.  of  the  sum  of  live  thousand  three  hundred  and 
twenty  dollars.  The  bill  was  endorsed  by  the  payees  to  R.  M. 
Waters  &  Co.,  by  whom,  before  its  maturity,  for  value,  it  wa& 
endorsed  to  the  appellant.  The  defense  urged  by  Bibb  is,  that 
the  only  consideration  for  the  bill  was  money  to  be  advanced 
to  him  by  the  payees,  to  enable  him  to  engage  in  the  buying 
and  selling  of  "cotton  futures,"  or  in  the  nominal  sale  or 
purchase  of  cotton  for  future  delivery,  the  purchaser  and  seller 
understanding  and  agreeing,  that  at  tlie  time  appointed  for  the 
delivery  of  the  cotton,  the  cotton  was  not  to  be  delivered,  but 
that  there  would  be  a  settlement,  and  the  one  or  the  other 
would  receive  or  pay  the  difference  between  the  contract  price 
and  the  market  price  at  that  time. 

When  the  bill  was  drawn  and  the  mortgage  executed,  Mor- 
rison &  Co.  gave  Bibb  a  writing,  wliich  is  exhibited  with  his 
answer,  in  which  the  making  of  the  bill,  and  the  execution  of 
the  mortgage  are  recited,  and  it  is  stated  that  the  bill  had  been 
given  to  Morrison  &  Co.  for  discount  for  the  account  of  Bibb,, 
and  by  which  they  agreed  "  to  purchase  for  future  delivery  one 
thousand  bales  of  cotton,  as  he  [Bibb]  may  direct,  in  the  city 
of  New  York,  and  keep  up  his  margin  on  the  same  as  may  be 
required,  until  said  first  day  of  June  next,  or  purchase  for 
him  said  cotton  for  any  months  between  now  and  said  first  day 
of  June  next,  keeping  up  his  margins  on  the  same.  And  said 
Bibb  agrees  to  make  good  to  us  at  Settlement  any  amount  it 
may  be  necessary  for  us  to  deposit  for  his  account  as  loss  on 
the  purchases,  over  and  above  the  bill  of  exchange."  On  the 
20th  January,  1873.  Morrison  6z  Co.  bought  for  Bibb,  through 
Waters  &  Co.,  of  New  York,  five  hundred  bales  of  cotton  to 
be  delivered  in  April,  and  five  hundred  bales  deliverable  in  May. 
The  market  in  New  York  having  a  downward  tendency,  on 
the  lltli  March,  1873,  Morrison  made  sales  of  these  contracts, 
informing  Bibb  thereof,  which  he  repudiated,  unless  the  May 
contract  was  replaced,  and  five  hundred  bales  for  delivery  in 
June  were  purchased.  The  April  contract  seems  to  have  been 
replaced,  and  cotton  continuing  to  lower  in  "price,  and  Bibb  de- 
clining to  make  further  advances,  or  to  indemnify  Morrison  & 
Co.  for  making  them,  tlie  transaction  was  closed,  leaving  a  bal- 
ance against  Bibb  of  more  than  two  thousand  dollars  in  excess 
of  the  bill  of  exchange.  The  purchases  and  sales  of  cotton  for 
Bibb  were  to  be  made  in  the  city  of  New  York,  and  there  was 
no  express  understanding  or  agreement  between  him  and  Mor- 
rison &  Co.  as  to  the  actual  delivery  of  the  cotton,  nor  was  there 
any  express  understanding  or  agreement  as  to  a  settlement,  nor 
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the  terms  of  such  settlement,  between  Bibb  and  the  persons  witli 
whom  they  negotiated  contracts  for  him.  It  is  a  fair  inference 
from  the  evidence  that  Bibb  and  Morrison  each  expected  and  in- 
tended that  the  contracts  n-ould  be  made  as  snch  contracts  were 
usually  made  in  the  city  of  New  York.  The  contracts  were  actu- 
ally made,  of  which  Bibb  was  informed,  in  view  of,  and  subject 
to,  tlie  rules  and  regulations  of  the  Cotton  Exchange  of  jSTew 
York  City.  According  to  these  rules,  as  they  are  found  in  the 
record,  and  as  they  are  embodied  in  the  contracts  made  by  Morri- 
son &  Co.,  the  seller  of  the  cotton. had  the  option,  on  five  days' 
notice,  at  any  time  within  the  month  designated  for  delivery,  to 
deliver  the  cotton  in  quantities  of  not  less  than  iifty  bales,  and 
the  purchaser  was  bound  to  receive  it,  paying  the  contract 
price. 

The  effect  and  validity  of  contracts  for  the  sale  and  future 
delivery  of  personal  property,  of  which  the  seller  has  not  pos- 
session or  ownership  at  the  time  of  the  sale,  has  been  the  sub- 
ject of  much  contestation  and  litigation  in  the  courts  of  this 
country  and  of  England,  in  recent  years.  Since  the  decision 
of  the  Court  of  Exchequer  in  IlilhUwhite  v.  31^ Mcrine,  5  Mess. 
&  Wels.  402,  departing  from  and  overruling  the  opinion  ex- 
pressed by  Lord  Tenterden  in  Lorymer  v.  Smithy  B.  &  C.  (8 
E.  C.  L.),  1,  and  in  Bryan  v.  Zewis,  Ryan  &  Moody  {"21  E.  C.  L.), 
386,  the  authorities  generally  have  concurred,  that  a  contract 
for  the  sale  of  goods  to  be  delivered  at  a  future  day,  is  valid, 
though  at  the  time  the  vendor  has  not  the  goods  in  his  possess- 
ion, lias  not  contracted  to  purchase  them,  and  has  no  expecta- 
tion of  acquiring  them  otherwise  than  by  a  purchase  at  some 
time  before  the  day  of  delivery. — Stcmton  v.  Small,  3  Sandf. 
(Sup.  Ct.)  230 ;  Biyelow  v.  Benedict,  TO  N.  Y.  202  ;  YeHes  v. 
Solomon,  18  N.  Y.  Sup.  Ct.  (11  Hun)  471 ;  Gregory  v.  Wen- 
dell,  39  Mich.  337;  Logan  v.  3fusicl',  b2  111.  415;  Kirlpat- 
riiik  V.  Bmisall,  72  Penn.  St.  155 ;  liunwey  v.  Berry ^  65  Me. 
570 ;  Porter  v.  Viets,  1  Bissell  177  ;  Clarke  v.  J^oss,  7  Bissell  540. 
But  whatever  may  be  the  form  of  the  contract,  if  from  the  na- 
ture of  the  transaction,  and  the  circumstances  attending  it,, 
whether  the  contract  is  written  or  unwritten,  it  is  apparent, 
that  the  purpose  was  not  to  buy  or  to  sell  the  goods,  that  no 
delivery  of  them  was  intended — that  title  to  them  should  never 
pass,  but  that  at  the  time  appointed  for  delivery,  the  transaction 
should  be  closed  upon  the' basis  of  the  then  market  pi-ice  of  the 
goods,  the  losing  party  paying  to  the  other  the  difference,  the 
transaction  is  a  wager,  and  though  there  may  not  be  a  statute  de- 
nouncing it  as  violative  of  public  policy,  it  is  offensive  to  the 
common  law  and  void. — Grizewood  v.  Blane,  11  Com.  Bench 
(73  Eng,  C.  L.),  526  ;  Gregory  v.  Wendell,  supra  •  Kirl'patrick 
V.  Bo/isall,  supra/  Ex  parte  Young,  6  Bissell,  53;  Rumsey  y. 
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Berry ^  sfiipra ',  Brno's  Aj[^peal^  55  Penn.  St.  294;  Lyoii  v. 
Culhertson,  83  111.  33. 

Brokers,  or  agents  are  frequently  employed  to  make  such 
contracts.  The  general  rule  is,  that  even  when  such  contracts 
are  in  fact  wagers,  if  in  them  the  broker  or  agent  has  no  inter- 
est ;  if  in  any  event  he  can  not  gain  or  lose ;  whether  there  is 
profit  or  loss,  he  is  entitled  to  his  commissions  only,  the  prin- 
cipal is  bound  to  reimburse  him  for  advances,  if  he  subsequently 
executes  his  note  or  bill,  or  makes  an  express  promise  to  pay 
them ;  or  if,  with  full  knowledge  of  the  facts,  without  objec- 
tion he  permits  the  transaction  to  proceed,  if  there  be  not  a 
statute  pronouncing  the  transaction  illegal  and  void. — Carman 
V.  Bryce,  3.  Barn.  &  Aid.  179 ;  IJe  Beynis  v.  Armlstead^  10 
Bing.  105  ;  Ashton  v.  Dakin^  4  Hurl.  &  Korman,  869  ;  Knight 
*2}.  Cambers,  15  Com.  Bench,  (80  Eng.  C.  L.)  563;  Hosevjarne 
V.  Billing,  15  Com.  Bench,  X.  S.  (109  Eng.  C.  L.)  316;  Brmjon 
V.  Speyers,  20  Gratt.  296;  Clarke  v.  Foss,  7  Bissell  540. 

Tlie  statute  of  this  State  pronounces  all  contracts  founded  in 
whole  or  in  part  on  a  gambling  consideration,  void ;  and  any 
person  who  has  lost  money  or  other  thing  of  value  upon  any 
game  or  wager,  can  recover  it  in  an  action  commenced  within  six 
months  after  payment  or  delivery. — Code  of  1>>76,  §  2131. 
Negotiable  promissory  notes,  or  bills  of  exchange  made  upon  a 
gaming  consideration,  or  for  a  wager,  under  the  operation  of 
the  statute,  are  void,  even  in  the  hands  of  an  innocent  holder 
for  value. — Manning  v.  Manning,  S  Ala.  13S;  Salt  marsh  v. 
Tuthill,  13  Ala.  390 ;  Ivey  v.  Mcks,14:  Ala.  564. 

Tiiere  are  connected  with  this  particular  transaction  facts 
and  circumstances  indicating  that  the  purpose  of  Bibb,  as  was 
known  to  Morrison,  was  neither  to  buy  or  sell  cotton  actually, 
nor  to  receiv^e  or  deliver  it,  at  the  time  appointed  for  deliv- 
ery ;  that  neither  of  them  contemplated  the  investment  of 
money  in  a  purchase  of  cotton,  but  simply  the  staking  of  mai'- 
gins  to  cover  difference  in  price ;  and  tiiat  the  final  settlement 
of  the  transaction  should  result  only  in  Bibb  receiving  or  pay- 
ing the  difference  in  the  contract  price,  and  in  the  market 
price  at  the  time  appointed  for  delivery.  If  this  be  the  proper 
solution  of  the  evidence,  the  consideration  of  the  bill  of  ex- 
change, as  between  them,  represents  a  loan  or  advance  of 
money,  to  bet  or  stake  as  a  wager  on  the  future  price  of  cotton. 
One  who  loans  or  advances  money  for  the  purpose  of  being 
used  in  gambling,  can  not  recover  it. — M'' Kinnell  v.  Rohinmn, 
3  Mees.  tfe  Wels.  434;  Perkins  v.  Savage,  15  Wend.  412; 
White  V.  Bliss,  3  Cush.  448 ;  Cannon  v.  Bryce,  3  Barn.  &  Aid. 
179.  And  if  the  contract  had  contemplated  that  the  money 
should  have  been  advanced  and  loaned  in  this  State,  upon  trans- 
actions made  here,  the  bill  of  exchange  would  fall  within  the 
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interdiction  of  the  statute,  and  would  be  void  even  in  the  hands 
of  an  innocent  holder  for  value. 

The  case  does  not  require  that  we  should  inquire  whether 
this  is  the  just  solution  of  the  evidence.  The  contract  between 
Bibb  and  Morrison,  though  entered  into  in  this  State,  did  not 
contemplate  that  any  act  should  be  done  and  performed,  or  any 
transaction  had  here,  in  performance  of  it.  All  acts  or  trans- 
actions in  pursuance  of  it,  were  to  be  done  and  performed,  as 
they  were  done  and  performed,  in  the  City  of  New  York. 
There  the  advances  or  loans,  on  the  faith  of  the  bill,  and  for 
which  the  bill  was  a  security,  were  made,  and  the  purchases  of 
the  cotton  were  there  made.  The  force  and  validity  of  the 
contract  must  therefore  be  measured  by  the  law  of  that  State, 
and  not  by  the  law  of  this  State.  If  there  be  a  statute  of  that 
State  touching  wagering  contracts,  it  does  not  form  a  part  of  the 
evidence  in  the  cause.  The  presumption  must  therefore  obtain, 
that  the  common  law  there  prevails  and  is  of  force.  Whether  a 
wager  on  an  indifferent  subject  was  offensive  to  the  common  law, 
or  whether  it  would  be  enforced,  is  not  a  question  for  considera- 
tion. A  wager  contrary  to  good  morals,  or  sound  policy  was 
void  at  common  law. — Ball  v.  Gilhert^  12  Me.  897.  Gaming 
contracts  of  every  species,  and  contracts  of  this  character  are 
gaming  contracts,  were  void  at  common  law. — Griseivood  v. 
j^lane,  supra  i  Pritchett  v.  his.  Co.  3  Yeates,  438.  It  must 
be  assumed  then,  if  the  contract -out  of  which  the  bill  arises,  is 
of  the  character  we  are  supposing,  that  it  is  void  by  the  com- 
mon law  prevailing  in  New  York.  A  hojia  fide  holder  of  the 
bill,  and  that  the  appellant  stands  in  that  capacity  is  not  ques- 
tioned, can  not  be  affected  by  the  illegality  of  consideration, 
which  would  render  it  void  as  between  the  immediate  parties. 
Illegality  of  consideration  affects  the  right  and  title  of  hona 
fide  holders,  only  when  by  statute  the  invalidity  of  the  instru- 
ment is  pronounced,  and  it  is  made  void  in  the  hands  of  every 
holder,  whether'  he  has  notice  of  the  illegality  or  not. — Salt- 
marsh  V.  Tuthill,  13  Ala.  390.   - 

This  proposition  is  not  controverted,  but  it  is  insisted,  that 
though  the  appellant  takes  the  bill  freed  from  all  iniirmity  be- 
cause of  illegality  of  consideration,  he  does  not  so  acquire  the 
mortgage,  which  was  not  expressly  assigned  to  him,  and  which 
passes  as  the  mere  incident  to,  and  security  for  the  bill.  But 
we  think  that  the  weight  of  authority  is,  that  on  a  bill  to  fore- 
close by  the  assignee  of  the  mortgage  debt,  no  other  or  further 
defenses  as  to  the  validity  of  the  debt  are  open,  than  could  be 
made,  if  the  action  were  at  law  upon  the  ^^^i.— -Pierce  v. 
Faunae^  47,  Me.  507.  It  would  be  rather  anomalous,  that  the 
appellant  should  have  an  unquestioned  right  to  the  debt — that 
in  equity  and  good  conscience  the  appellee  should  be  bound  to 
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pay  it  to  him,  and  yet,  that  a  security  for  the  debt,  the  mere 
incident  to  the  debt,  should  not  be  enforced. 

The  decree  of  tlie  chancellor  must  be  reversed,  and  a  decree 
here  rendered  granting  the  appellant  appropriate  relief. 


Collier  &  Son  v.  Faulk  &  Martin. 

Special  Action  on  the  Case  and  Trover  joined. 

2.  Mortgage  of  implanted  crop;  does  not  pass  legal  title;  equitable  lien 
merelg  conferred;  remedy  of  mortgagee. — A  mortgage  of  an  implanted  crop 
of  cotton  does  not  pa«s  to  the  mortgagee  such  title  as,  without  iJossession 
taken  thereunder,  will  support  trover,  trespass  or  detinue ;  but  an  equi- 
table lien  is  thereby  conferred,  which,  though  it  can  not  be  enforced  as 
such,  except  in  equity,  can  be  made  the  basis  of  an  action  on  the  case 
against  a'  stranger,  who,  with  notice  of  the  lien,  destroys,  removes  or 
conceals  siich  crop ;  or  of  an  action  of  assumpsit  for  money  had  and  re- 
ceived against  one  to  whom  the  mortgagee  has  sold  or  otherwise  disposed 
of  the  crop,  and  who,  with  notice  of  the  lien,  himself  sells  it  and  receives 
the  proceeds  of  sale. 

2.  Crop  lien  note  operates  a  lien  only  for  the  amount  expressed  therein. 
A  crop  lien  note,  executed  in  accordance  with  the  requirements  of  the 
statute,  for  an  amount  expressly  named  therein,  but  containing  also  a 
stipulation,  that  it  shall  stand  as .  security  for  any  additional  advances 
over  anrl  above  such  amount,  can  not  operate  a  valid  security  for  such 
additional  advances,  but  only  for  the  amount  expressly  named  in  the 
note. 

3.  Mortgage  executed  to  secure  future  advances;  its  validity  and  opera- 
tion.— A  mortgage  executed  to  secure  future  advances,  if  not  tainted  with 
bad  faith  or  fraud,  is  just  as  valid  as  if  made  to  secure  past  indebtedness, 
not  only  as  between  the  parties,  but  also  as  against  subsetpient  purcha- 
sers and  encumbrancers,  with  notice,  so  far,  at  least,  as  respects  advances 
made  before  the  equities  of  such  purchasers  or  encumbrancers  had  at- 
tached ;  nor  is  it  necessary  that  a  definite  or  specific  sum  should  be  stated 
in  such  mortgage,  as  the" ultimate  amount  intended  to  be  secured,  all 
that  is  required  being  that  the  mortgage  should  describe  the  nature  and 
amount  of  such  advances  with  retusonable  certainty,  so  that  they  may 
be  ascertained  by  the  exercise  of  ordinary  diligence  on  proi)er  inquiry. 

4.  Rule  of  construction  of  statutes. — It  is  the  ordinary  right  of  every 
citizen  to  contract  with  reference  to  his  own  private  property  and  rights, 
just  as  he  may  see  fit,  provided  only  he  u.se  his  own  so  as,  in  no  manner, 
to  injure  aiivother,  and  in  no  wise  to  offend  any  principle  of  public  policy ; 
and  no  law  should  be  construed  to  abrogate  this  right  unless  such  is  its 
manifest  intention. 

5.  When  contract  constitutes  contracting  parties  tenants  in  common. — In- 
dependent of,  and  apart  from  the  influence  of  ^  3475  of  the  Code,  a  con- 
tract between  two  parties  farming  together,  by  the  terms  of  which  one  is 
to  furnish  the  land  and  stock  and  feed  for  stock,  and  the  other  all  the 
labor  to  make  a  croj),  the  crop  when  made  to  be  equally  divided  between 
them,  constitute  the  parties  thereto .  tenants  in  common  of  the  crop 
raised  by  them  under  the  contract. 

6.  Sections  3474  and  3475  of  the  Code  construed. — The  act  of  February 
9,  1877  (Acts  1876-7,  p.  74),  which  is  now  partially  embraced  in  sections 
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3474  and  3475  of  the  Code,  did  not  totally  abrogate  or  al)olish  the  relation 
of  tenants  in  common  in  the  cases  coming  within  the  purview  <jf  the  act^ 
but  only  modified  it  so  as  to  give  to  each  tenant  in  common  a  lien  on  the 
share  of  the  other  in  the  crops  jointly  raised,  witli  the  remedy  of  enforc- 
ing it  by  attachment.     (Brickell,  C.  J.,  disHeiiting.) 

Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon.  John  P.  Huhbakd. 

The  appellants,  on  20th  September,  1880,  brought  this  suit 
against  the  appellees.  The  complaint,  as  amended,  contained 
two  counts,  one  in  trover  and  the  other  in  case,  in  both  of 
which  the  appellants  songht  to  recover  the  value  of  four  bales 
of  cotton,  alleged  to  have  been  part  of  a  cro])  grown  by  one 
Marsh,  in  the  year  1879,  on  which  appellants  had  a  mortgage 
and  also  a  crop  lien  note,  both  executed  by  Marsh,  which  cotton 
the  appellees  purchased  from  Marsh,  with  notice  of  appellants' 
mortgage  and  note.  The  defendants  pleaded  "the  general 
issue  and  paym.ent  of  the  mortgage  debt."  On  the  trial  the 
appellants  read  in  evidence  a  crop  lien  note  made  by  Marsh,  for 
$100.00  dated  18th  January,  i879,  and  payable  to  them  on  1st 
October,  1879,  the  terms  of  which,  except  a  provision  for  addi- 
tional advances,  were  in  conformity  with  the  requirements  of 
the  statute  ;  and  also  a  mortgage  on  Marsh's  "entire  crop  grown 
the  present  year  by  him  or  under  his  direction  in  Pike  County, 
Alabama,"  of  even  date  with  the  note  and  securing  the  same,  as- 
well  as  "any  advancements  that  may  be  advanced  under  said  lien 
note  or  otherwise  in  goods,  wares  or  merchandise  of  any 
description,  or  money  during  the  present  year."  Both  the  note 
and  mortgage  were  shown  to  have  been  duly  recorded  in  said 
county.  The  evidence  also  tended  to  show  that  Marsh  and 
one  Reeves  "farmed  together  in  the  year,  1>79,  under  contract 
substantially  as  follows:  that  the  said  Reeves  furnished  the 
land  and  stock  and  feed  for  the  stock  and  Marsh  furnished  all 
the  labor,  to  make  the  crop  during  said  year,  and  the  crop  wa& 
to  be  divided  between  them  in  equal  proportions ;"  that  under 
said  contract  Marsh  and  Reeves  made  a  crop  of  cotton  in  said 
county  during  said  year,  and  that  of  the  crop  so  raised  Marsh 
sold  three  bales  of  cotton  to  the  appellees ;  that  the  note  had  been 
paid,  but  that  Marsh  owed  appellants  a  balance  for  advances 
which,  during  said  year,  they  had  made  to  him  over  and  above 
the  amount  stated  in  the  note.  This  being  substantially  all  the 
evidence,  the  court  charged  the  jury,  at  the  written  request  of 
appellees,  defendants  in  the  court  below,  that  if  they  believed 
the  evidence  they  must  find  for  the  defendants ;  and  to  the 
giving  of  this  charge  the  appellants  excepted,  and  here  assiga 
the  same  as  error. 

M.  N.  Carlisle,  for  appellant 
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Griffin  &  Wood,  contra. 

SOMERYILLE,  J. — If  the  only  count  in  the  complaint  in 
this  case  had  been  in  trover,  the  charge  given  by  the  court,  that 
the  jury  must  hnd  for  the*  defendants  if  they  believe  the  evi- 
dence, would  have  been  correct.  It  would  be  supported  fully 
by  the  cases  of  Grant  v.  Steiner,  65  Ala.  499,  and  Bees  v.  Coat-% 
lb.  256,  in  which  it  was  held,  that  the  mortgagee  of  an  unplanted 
crop  of  cotton  acquired  no  such  title  as  would  support  an  ac- 
tion of  trover.,  trespass  or  detinue.,  at  least  befoi'e  possession 
taken  under  the  mortgage.^: — Cook  v.  Cortliell,  23  Amer.  Rep. 
518. 

But  such  a  mortgage  confers  an  equitable  lien,  which,  though 
it  can  not  be  enforced  as  such,  except  in  equity,  can  be  made 
the  basis  of  an  action  of  assunipsit  for  money  had  and  received, 
or  an  action  on  the  case  at  law.  Where  the  tenant  has  sold  or 
otherwise  disposed  of  the  crop  to  a  purchaser  who,  having  no- 
tice of  the  landlord's  lien,  himself  sells  and  receives  the  proceeds 
of  sale,  assumpsit  is  the  proper  remedy. —  Westrao'relancl  v.  Fos- 
ter, 69  Ala.  448;  Thompson  v.  Merriman^lb  Ala.  166. 

So  it  is  also  settled  that  the  landlord,  not  having  waived  his 
lien,  may  maintain  a  special  action  on  the  case  against  a  stran- 
ger with  notice  of  the  lien,  who  destroys,  removes  or  converts 
the  crop  to  his  own  use — Hussey  v.  Peebles,  53  Ala.  432. 

The  complaint  contains  a  special  count  in  ca^se,  and  we  think 
that,  under  the  evidence  disclosed  in  the  bill  of  exceptions,  the 
charge  of  the  court  below  was  erroneous. 

The  plaintiffs,  upon  the  trial  in  the  Circuit  Court,  introduced 
in  evidence  a  crop-lien  note,  executed  January  IS,  1879,  which 
purported  to  be  for  one  hundred  dollars,  and  was  secured  by 
lien  on  the  crops  and  other  personal  property  of  Marsh,  the  ob- 
ligor. It  also  contained  a  stipulation  that  it  should  stand  good 
for  future  advances.  It  could  be,  however,  under  no  circum- 
stances, a  valid  security  for  more  than  the  amount  expressed  in 
the  vyritten  note  or  ohligation  executed  by  Marsh.  The  statute 
is  too  clear  for  argument  on  this  point. — Evans  v.  English,  61 
Ala.  416;  Code,  1876,  §  :^.286.  The  testimony  showing  that 
this  note  had  heen  p>aid,  the  recitals  in  it  were  not  effectual  as 
a  security  for  sums  left  indefinite,  and  for  the  payment  of  which 
there  was  no  written  promise  or  obligation. 

It  would,  however,  be  otherwise  with  the  mortgage  executed 
by  Marsh  on  the  same  day,  which  was  given  to  Collier  <fe  Son, 
the  appellants,  not  only  to  secure  the  note  of  ^100.00,  but  also 
as  security  for  any  advances  that  the  mortgagees  might  make 
to  the  mortgagor  during  the  current  year,  whether  in  money 
or  otherwise. 

The  question  has  been  much  discussed  as  to  how  far  mortga- 
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ges  of  this  character  for  future  (Jbchances  are  good,  and  what 
should  be  tlie  nature  of  their  recitals.  It  seems  to  be  clearly  set- 
tled that,  if  they  are  not  tainted  "with  fraud,  or  bad  faith,  they  are 
just  as  valid  as  if  made  to  secure  past  indebtedness,  not  only  as 
between  the  parties,  but  also  as  against  subsequent  purchasers 
and  incumbrancers,  so  far,  at  least,  as  respects  advances  made 
before  the  equities  of  such  purchasers  or  incumbrancers  have  at- 
tached.— Divver  v.  McLaugJdin^  20  Amer.  Dec.  653,  and  not6\ 
Huhhard  v.  Savage,  ^  Conn.  215 ;  Lovelace  v.  Wehb,  62  Ala. 
271 ;  Summers  v.  Boos  <&  Co.,  2  Amer.  Rep.  658 ;  Bank  v. 
Cunningham,  24  Pick.  270 ;  llohinmn  v.  Williams,  22  J^ew 
York  Rep.  380 ;  Ward  v.  Cooke,  18  N.  J.  Eq,  93  ;  4  Waits  Act. 
&  Def.  541-42. 

Nor  is  it  necessary  in  such  a  mortgage  that  a  definite  or  spe- 
cific sum  should  be  stated  on  the  face  of  the  instrument  as  the 
ultimate  amount  intended  to  be  secured.  There  is,  it  is  true,  a 
considerable  diversity  of  opinion  on  this  subject,  but  this  con- 
clusion is  sustained  by  the  weight  of  authority  as  the  sounder 
principle. — Divver  v.  McLatigJdin,  {supra)  20  Amer.  Dec. 
658;  1  Jones  on  Mortg.  §§  364-7;  Lovelace  v.  Wehh,  62  Ala. 
271.  All  that  can  be  required  is,  that  a  mortgage  designed  to  se- 
cure such  future  liabilities  should  describe  the  nature  and  amount 
of  them  with  reasonable  certainty,  so  that  they  may  be  ascer- 
tained by  the  exercise  of  ordinary  diligence  on  proper  inquiry. 
1  Jones  on  IMort.  §  367 ;  WilczinsM  v.  Everman,  51  Miss.  H41 ; 
Stoughton  V.  Pasco,  13  Amer.  Dec.  72 ;  Divver  v.  McLaughlin, 
20  Amer.  Dec.  661,  note. 

We  think  that  the  description  of  the  liability  intended  to  be 
secured  by  Marsh's  mortgage  to  appellants  was  sufficiently  defi- 
nite. It  is  recited  there  to  be  any  advances  that  may  be  made 
in  goods,  wares  or  merchandise,  of  any  description,  or  money, 
during  the  year  1879.  This  gave  an  equitable  lien  on  the  crops 
raised  by  the  mortgage  for  that  year,  and  the  registration  of 
the  mortgage  was  constructive  notice  .to  all  persons  in  the 
county  where  recorded,  who  purchased  the  mortgaged  property. 
Alien  V.  Lathrop,  46  Ga.  133 ;  Insurance  Co.  v.  Brovyn,  11 
Mich.  265-;  BoUnson  v.  Williams,  22  N.  Y.  380 ;  Wa7'd  v. 
Coohe,  17  N.  J.  Eq.  93 ;  Bissell  v.  Kellogg,  60  Barb.  617 ;  4 
Wait's  Act.  &  Def.  588-589. 

It  is  insisted  that  the  mortgagor.  Marsh,  had  no  mortgage- 
able interest  in  the  cotton  in  controversy,  as  he  furnished  only 
the  lahor  to  cultivate  it,  arid  Reeves  the  land  and  teams — that, 
notwithstanding  their  express  agreement  to  farm  on  shares  as 
tenants  in  common,  the  contract  of  hire  only  existed  between 
them  under  the  provisions  of  section  3475  of  the  Code. 

Apart  from  the  iniiuence  of  this  statute,  it  has  long  been 
settled  in  this  State,  that  contracts  like  that  between  Reeves 
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and  Marsh,  by  which  they  were  to  farm  on  shares  and  divide 
the  crops  in  equal  proportion  between  them,  created  the  relation 
of  tenants  in  common. — Smyth  v.  Tankerdey^  20  Ala.  212 ; 
Williams  V.  JVohm,  84  Ala.  167. 

Was  it  the  intention  of  the  General  Assembly  to  abolish  this 
relation  in  toto,  in  all  cases  coming  within  the  influence  of  this 
statute,  or  only  to  modify  it  ,n<h  modo,  so  as  to  effect  the  pur- 
pose of  the  statute  ?  While  the  question  is  not  entirely  free 
from  difficulty,  we  are  inclined  to  the  latter  view. 

The  plain  purj^ose  of  the  act  of  February  9,  1^77  (Acts 
1^76-77,  p.  74),  which  is  now  partially  embraced  in  sections 
3474  and  3475  of  the  Code,  was  to  protect  both  the  rights  of 
the  landlord  and  of  the  agricultural  laborer,  so  as  to  furnish 
€ach  an  efficient  remedy  against  the  frauds  or  unfair  dealings 
of  the  other.  This  is  effected  by  securing  to  each  a  lien  on  the 
share  of  the  other  in  the  crops  jointly  raised,  and  held  as  ten- 
ants in  common,  with  the  remedy  of  enforcing  it  by  attachment. 
Where  this  remedy  is  invoked  by  either,  the  plaintiff's  interest 
in  the  crop  is  reduced,  by  operation  of  the  statute,  to  a  mon- 
eyed yaluation,  and  enforced  as  a  lien  debt  against  the  co-ten- 
ant by  attachment.  For  this  purpose,  and  to  this  extent,  the 
relation  of  landlord  and  tenant,  with  all  its  incidents  and  rights, 
in  the  one  case,  and  the  contract  of  hire,  with  the  relation  of 
employer  and  employee  in  the  other,  are  declared  respectively 
to  exist.  When  this  protection  is  secured,  the  function  of  the 
statute  is  fulfilled,  and  the  legislative  purpose  accomplished. 
The  rights  and  relation  of  the  contracting  parties  must  be  con- 
strued to  remain  as  fixed  by  themselves,  and  are  not  intended 
to  be  abrogated  or  destroyed  to  any  greater  extent  than  is  re- 
quired to  carry  out  the  legislative  intent. 

•This  conclusion,  we  think,  is  based  on  a  general  rule  of  con- 
struction applicable  alike  to  all  statutes.  It  is  the  ordinary 
right  of  every  citizen  to  contract  with  reference  to  his  own  pri- 
vate property  and  rights  just  as  he  may  see  fit,  provided  only 
he  may  use  his  own  so  'as  in  no  manner  to  injure  another,  and 
in  no  wise  to  offend  any  principle  of  public  policy.  No  law 
should  be  construed  to  abrogate  this  right  unless  such  is  its  man- 
ifest intention. 

This  construction,  too,  is  in  better  harmony  with  section 
3479  of  the  Code,  which  preserves  the  relation  of  tenants  in 
common  in  cases  where  persons  farm  on  shares,  and  adopts  the 
same  policy  of  mutual  protection  by  giving  each  part-owner  of 
the  crops  a  lien  on  the  share  of  the  other  for  certain  expenses 
incurred  in  cultivating  and  gathering  them. 

It  can  not  be  argued  that  the  legislature  intended  by  the  pro- 
visions of  section  3475,  to  protect  the  land-owner  by  securing 
to  him  the  exclusive  legal  title  to  the  crops,  and  that  for  this 
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purpose  the  contract  of  hire  was  substituted  for  the  relation  of 
tenants  in  common.  .For,  if  the  laborer  happens  to  furnish  the 
teams,  under  a  similar  construction  of  section  3474,  the  legal 
title  of  the  crops  would  at  once  vest  exclusively  in  the  laborer, 
leaving  only  a  naked  lien  for  the  landlord.  Our  conclusion, 
therefore,  is  that  Marsh  owned  an  undivided  half  interest,  as 
tenant  in  common,  with  Reeves  under  the  contract  between 
them  to  farm  on  shares,  and  that  he  had  a  lawful  right  to  mort- 
gage his  interest  to  the  appellant. 

As  the  evidence  in  the  case  showed  that  about  one  hundred 
and  eighty  dollars  was  due  appellants  under  the  mortgage  for 
advances  made  to  Marsh,  the  mortgagor,  and  remained  unpaid, 
the  charge  of  the  court  was  erroneous,  and  its  judgment  is  re- 
versed and  the  cause  is  remanded  for  further  proceedings  in  ac- 
cordance with  the  principles  announced  in  this  opinion. 

BRICKELL,  C.  J.,  dissenting  on  the  last  point,  as  to  the 
construction  of  §§  3474—75  of  the  Code. 


Levy  &  Co.  v.  Moog. 

AjjjMcation  for  Supersedeas  of  Execution  on  Forfeited 
Replevy  Bond. 

1.  Contest  of  exemptions;  ivhen  replevy  bond  executed,  and  ■property 
condemned,  verdict  should  ascertain  value  of  property  replevied. — The  ver- 
dict of  a  jiiiT,  on  the  trial  of  a  contest  of  a  claim  of  exemption  filed  by 
defendant  in  attachment  to  personal  property,  on  which  the  writ  had 
been  levied,  under  §  2838  of  the^Code,  finding  the  property  in  the  contest 
liable  to  sale  under  the  attachment,  and  a  judgment  of  condemnation 
rendered  thereon,  will  not  support  an  execution  issued  against  the  obligors 
on  a  forthcoming  bond,  which  was  executed  on  behalf  of  such  defejidant 
under  the  provisions  of  §  2836  of  the  Code,  unless  the  value  of  the  prop- 
erty, for  the  delivery  of  which  the  bond  was  executed,  is  by  such  verdict 
ascertained.  And  an  execution  issued  on  such  bond,  without  the  value 
of  the  property  replevied  having  been  thus  first  ascertained,  should  be 
quashed. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  lion.  H.  T.  Toulmin. 

This  was  a  petition  by  A.  &  B.  Moog  against  M.  P.  Levy  & 
Co.  for  a  supersedeas,  seeking  to  quash  an  execution  issued 
against  the  petitioners  as  sureties,  and  one  Theodore  Weis,  as 
principal,  on  a  forthcoming  bond,  which  had  been  executed  by 
them  under  the  provisions  of  section  2836  of  the  Code,  and 
which  had  been  returned  forfeited  by  the  sheriff.  The  mate- 
rial facts  are  stated  in  the  opinion.     The  supersedeas  was  issued. 
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and  on  the  hearing  the  Circuit  Court  rendered  judgment  quash- 
ing the  execution;  and  this  judgment  is  here  assigned  as  error. 

Overall  &  Bestor,  for  appellants. 

Macartney  &  Clarke  and  Ciias.  J.  Torrey,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — We  think  a  proper  construction  of  the 
statutes,  bearing  on  this  case,  plainly  authorized  the  action  of 
the  court  in  granting  the  petition  for  supersedeas,  and  in  quash- 
ing the  execution  against  the  appellees. 

The  contest  was  originally  one  of  exemption  in  an  attachment 
suit  instituted  by  the  appellants,  Levy  &  Co.,  against  one  Weis, 
whp  claimed  as  exempt  from  the  process  certain  personal  prop- 
erty upon  which  a  levy  had  been  made.  The  appellees,  Moog, 
were  sureties  on  the  forthcoming  replevin  bond  executed  by 
Weis,  the  claimant,  under  the  provisions  of  section  2836  of 
the  Code.  Upon  the  trial  of  the  cause,  the  property  in  contest 
was  found  liable  to  sale  under  the  process,  and  judgment  was 
entered  in  favor  of  the  plaintiffs  in  attachment  condemning  the 
property  for  sale,  in  accordance  with  section  2838  of  the  Code. 
The  verdict  of  the  jury  failed,  however,  to  ascertain  the  value 
of  the  property,  for  the  delivery  of  which  the  bond  was  exe- 
cuted. 

We  think  this  was  indispensable.  The  statute  does  not  re- 
quire it  expressly,  but  it  is  demanded  by  clear  implication. 
Section  2S36  of  the  Code,  having  reference  to  exemption  con- 
tests and  the  execution  of  the  requisite  bonds  by  the  contest- 
ants, provides,  that,  after  the  delivei;y  of  the  personal  property 
to  the  party  making  the  bond,  "  and,  on  the  termination  of  the 
suit,  the  same  proceedings  shall  be  had  as  provided  for  in  chap- 
ter 4,  title  1,  part  3,  of  this  Code."  This  chapter,  thus  referred 
to,  relates  to  proceedings  in  detinue,  for  the  recovery  of  per- 
sonal property  in  specie.  In  such  cases  "judgment  against 
either  party  must  be  for  the  property  sued  for,  or  its  alternate 
value,  with  damages  for  the  detention  to  the  time  of  trial." 
Code,  §  2944. 

The  next  section  (§  2945)  proceeds  to  declare,  that  "  if  either 
of  the  parties  who  are  unsuccessful  in  the  suit,  fail  within  thirty 
days  after  judgment  to  deliver  the  property  to  the  sheriff,  and 
return  be  made  thereof  by  him  of  the  fact,  the  l)ond  in  either 
case  has  \X\q  force  and  effect  of  a  judgment,  and  execution  may 
issue  thereon  against  all  the  obligors,  yV/r  the  alternate  judgment 
so  rendered  as  aforesaid,  and  the  damages  and  costs." 

It  is  obvious  that  there  must  be  some  method  by  which  to 
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fix  the  mnount  for  which  the  execution  in  the  forfeited  bond  is 
authoi'ized  to  issue.  In  detinue  cases,  this  is  done  by  reference 
made  to  the  alternate  judgment  of  valuation.  And  while  sec- 
tion 2838,  authorizing  judgment  to  be  rendered  condemning 
the  property  claimed  as  exempt,  does  not  in  so  many  words 
require  the  jury  to  lix  the  value  of  the  property  in  their  ver- 
dict, we  think  the  reference  made  in  section  2886  to  proceed- 
ings in  detinue  suits  is  futile  without  such  requirement. 

The  verdict  of  the  jury  should,  therefore,  have  ascertained 
the  value  of  the  property  claimed  by  Weis  to  be  exempt,  and 
which  was  sought  to  be  condemned.  In  the  absence  of  such 
ascertainment,  the  execution  could  not  be  lawfully  issued,  and 
was  properly  quashed.  A  special  statute  was  considered  by  the 
legislature  to  be  necessary  in  order  to  remedy  this  defect  in 
the  case  of  forthcoming  bonds,  given  in  ordinary  attachment 
suits.  This  was  done  by  authorizing  the  sheriff,  or  other  officer, 
to  fix  the  value  of  the  property  replevied  before  the  issue  of 
execution  on  the  forfeited  bond. — Acts  1880-81,  pp.  54-55. 
That  act,  however,  has  no  application  to  this  case. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


McCall  V.  McCurdy. 

Bill  of  Review  for  Errors  of  La%v  Apparent. 

1.  Bill  of  review  ;  Us  object  and  effect. — The  object  and  effect  of  a  bill 
of  review,  when  filed  because  of  error  of  law  apparent,  or  because  of 
newly  discovered  evidence  pressing  upon  the  matter  in  issue  in  the  former 
suit,  are  the  reversal  of  the  decree,  so  far  as  it  is  erroneous,  and  to  retry 
the  cause  upon  the  original  record  in  the  one  case,  or,  in  the  other,  upon 
the  original  and  new  proof. 

2.  Same ;  its  averments  and  prayer. — In  a  bill  of  review  for  error  of 
law  apparent  on  the  record,  if  the  decree  has  not  been  carried  into  execu- 
tion, the  proper  prayer  is  simply,  that  the  decree  may  be  reviewed  and 
reversed  ;  but  if  the  decree  has  been  executed,  the  facts  touching  the  exe- 
cution thereof  should  be  stated,  and  the  prayer  of  the  Ijill  should  be  for 
the  further  decree  of  tlie  court,  that  the  party  complaining  may  be  put 
in  the  condition  in  which  he  would  have  been,  if  the  decree  had  not  been 
executed. 

3.  Same  ;  difference  in  remedy  thereby  afforded  from  that  of  writ  of  error 
or  appeal. — A  bill  of  review  for  error  apparent,  and  a  writ  of  error  or  an 
appeal,  under  our  system,  are  not  concurrent  and  co-extensive  remedies. 
The  errors  which  will  8upp*)rt  the  former,  are  also  available  under  the 
latter;  but  there  are  many  errors  and  irregularities,  which  will  work  a 
reversal  on  error  or  appeal,  that  will  not  support  a  bill  of  review. 

4.  Same ;  what  errors  will  support. — A  bill  of  review  can  not  rest 
merely  on  strict  law,  on  errors  of  form,  or  mere  irregularity  of  })roceed- 
ing ;  but,  in  order  to  sustain  such  a  bill,  there  must  be  error  of  substance, 
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error  in  the  conclusions  of  the  court  on  matters  of  law  affecting  the  rights 
of  the  party  complaining,  and  it  must  be  apparent  that  he  has  suffered 
injury  from  the  error. 

5.  Same ;  assignment  of  errors. — It  is  the  settled  practice,  that,  in  a 
bill  of  review  for  errors  apparent,  the  errors  relied  on  for  a  reversal  must 
be  distinctly  pointed  out ;  and  that  none,  other  than  those  specifically 
assigned,  will  be  noticed  or  considered. 

6.  Same ;  what  error  will  not  support. — The  personal  representative  of 
the  deceased  mortgagor  is  a  necessary  party  to  a  bill  to  foreclose,  unless 
it  is  affirmatively  shown  that  the  personal  assets  can  not,  in  any  event, 
be  made  liable  for  any  part  of  the  mortgage  debt ;  and  the  failure  to  make 
him  a  party  may  be  taken  advantage  of  by  the  heirs,  by  demurrer  on 
the  hearing,  or  on  appeal ;  but  it  would  not  be  error  on  which  to  found  a 
bill  of  review,  at  their  instance,  unless  it  is  shown,  that  the  non-joinder 
has  injuriously  affected  their  rights. 

7.  Appointment  of  administrator  ad  litem  nugatory  prior  to  statute  au- 
thorizing it. — The  appointment  of  an  administrator  ad  litem  prior  to  the 
passage  of  the  statute  authorizing  it,  was  nugatory,  and  conferred  no 
right  upon  the  party  appointed  to  represent  the  decedent,  of  whose  estate 
he  was  appointed  such  administrator. 

8.  Infant  defendants ;  when  process  can  be  served  on  their  mother  for 
them. — When  the  widow  of  a  deceased  mortgagor  is  made  a  party  to  a 
bill  for  foreclosure,  because  an  assignment  of  dower  to  her  is  prayed,  her 
interest  is  not  adverse  to  that  of  the  infant  heirs  ;  and  process  for  them, 
they  residing  with  her,  was,  in  such  c^se,  properly  served  on  her  mider 
the  former  rule  of  practice.     (Rule  20,  Rev.  Code,  p.  825). 

9.  Appointment  of  guardian  ad  litem ;  mtist  apirmativeh/  appear  on 
appeal,  but  not  so,  on  a  bill  of  review. — A  decree  against  an  infant  will  be 
reversed  on  error  or  appeal,  unless  the  record  affirmatively  shows  the 
appointment  of  a  guardian  ad  litem  for  him,  and  such  appointment  will 
not  be  inferred  from  the  fact  that  an  answer  was  filed  by  a  person  styling 
himself  guardian  ad  litem  ;  but,  when  the  record  shows,  that  an  answer 
was  filed,  and  defense  made,  by  a  person  acting  as  guardian  ad  litem,  the 
failure  of  the  record  to  show  his  appointment  by  the  court,  is  not  an 
error  which  will  support  a  bill  of  review. 

10.  Decree  of  foreclosure  of  mortgaged  lands  descended  to  infants ;  when 
error  in  ivill  not  support  a  bill  of  review. — When  lands,  mortgaged  by  the 
ancestor,  have  descended  to  infants,  it  is  error  to  render  a  decree  of  fore- 
closure and  sale  of  such  lands,  when  susceptible  of  division,  without  an 
inquiry  by  the  register,  upon  a  reference,  whether  a  sale  of  the  entire 
premises,  or  of  a  part  only,  is  necessary,  and  if  of  a  part  only,  what  part  it 
would  be  most  beneficial  to  them  to  sell ;  and  this  error  would  reverse 
the  decree  on  appeal ;  but  it  is  not  such  an  error  as  will  support  a  bill  of 
review,  where  it  does  not  appear  that  any  real  injury  was  done  to  the 
infants  by  the  omission  to  order  the  inquiry. 

Appeal  from  Lowndes  Chancery  Court, 

Heard  before  Hon.  John  A.  Foster. 

On  the  24:th  April,  1866,  James  D.  McCall,  being  indebted 
to  Georgia  A.  Reese,  a  minor,  executed  and  delivered  to  her 
guardian,  as  security  for  such  indebtedness,  a  mortgage  on  cer- 
tain real  estate  in  Lowndes  county  therein  described.  On  24th 
December,  1867,  McCall  died  intestate,  leaving  a  widow  and 
minor  children.  On  2d  July,  1868,  the  said  Georgia  A.  Reese, 
then  of  age,  filed  her  bill  in  the  Chancery  Court  of  Lowndes 
county  for  the  purpose  of  foreclosing  said  mortgage  and  of 
having  the  widow's  dower  assigned  to  her,  making  parties  de- 
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fendant  thereto  the  widow  and  minor  children  of  James  T>. 
McCall  and  one  PhilHp  H.  Cook,  who  is  described  in  the  bill 
as  the  administrator  ad  litem  of  James  D.  McCall,  under  the 
appointment  of  the  Probate  Court  of  said  connty.  On  8th 
October,  1868,  a  decree  was  rendered  in  said  cause  assigning 
dower  to  the  widow  of  McCall,  foreclosing  said  mortgage,  and 
ordering  a  sale  of  the  property  thereby  conveyed,  except  the 
widow's  dower.  On  1st  February,  1869,  the  lands  embraced  in 
the  order  of  sale  were  sold  by  the  register  to  Georgia  A.  Reese, 
and  afterwards,  on  a  confirmation  of  the  sale  by,  and  under  the 
order  of,  the  court,  the  register  executed  a  deed  conveying  said 
lands  to  her.  She  was  let  into  the  possession  of  the  lands  em- 
braced in  her  purchase  about  the  time  of  the  sale,  and  continued 
therein  until  about  January,  1870,  when  she  was  married  to 
Edmund  S.  McCurdy;  and  since  her  marriage  she  and  her  hus- 
band have  been  in  the  possession  of  said  lands.  In  September, 
1881,  James  D.  McCall,  then  twenty-three  years  of  age,  and 
Koland  McCall,  a  minor,  the  only  surviving  heirs  at  law  of  the 
said  James  D.  McCall,  deceased,  filed  the  bill  in  this  cause 
against  the  said  Georgia  A.  McCurdy,  (formerly  Reese)  and  her 
husband,  setting  up  the  foregoing  facts,  making  a  transcript  of 
said  foreclosure  suit  an  exhibit,  averring  that  there  are  no  debts 
outstanding  and  unpaid  against  the  estate  of  the  said  James  D. 
McCall,  deceased,  and  charging,  that  said  decree  of  foreclosure 
and  sale  of  said  lands  was  and  is  invalid  and  unauthorized  and 
illegal,  for  grounds  set  forth,  and  which,  with  the  proceedings 
in  said  suit  on  which  they  are  based,  are  sufficiently  stated  in 
the  opinion. 

The  prayer  of  the  bill  is,  that  said  decree  of  foreclosure,  and 
the  sale  and  proceedings  had  thereunder,  be  reviewed,  reversed 
and  annulled,  and  that  complainants  be  restored  to  their  rights, 
as  if  said  decree  had  not  been  rendered,  and  the  proceedings 
had  not  been  had ;  that  an  account  be  taken  of  the  amount  due 
on  the  debt  secured  by  said  mortgage,  and  also  of  the  value  of 
the  rents  of  said  lands  since  they  have  been  in  the  possession  of 
the  said  Georgia  A.  McCurdy  and  her  husband,  and  that  she, 
as  mortgagee,  be  charged  with,  and  decreed  to  account  for,  the 
same ;  and  for  general  relief.  The  defendants  demurred  to  the 
bill,  the  principal  grounds  being,  that  the  errors  complained  of 
in  the  bill  were  mere  irregularities,  and  not  such  errors  as  would 
support  a  bill  of  review,  and  that  the  bill  not  only  seeks  to  correct 
errors,  but  also  seeks  relief  beyond  the  scope  and  purpose  of  a 
bill  of  review ;  and  they  also  moved  to  dismiss  the  bill  for  want 
of  equity.  The  Chancery  Court,  on  the  hearing,  rendered  a 
decree  sustaining  both  the  demurrer  and  the  motion  to  dismiss, 
and  dismissing  the  bill;  and  this  decree  is  here  assigned  as 
error. 
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Cook  &  Enochs,  and  Troy  &  Tompkins,  for  appellants. 
(1).  A  bill  of  review  may  be  filed  for  the  double  purpose  of 
revising  and  reversing  the  decree  complained  of,  and  for  placing 
the  parties  back  into  the  situation  they  would  have  held,  if  said 
decree  had  not  been  carried  into  execution. — 2  Dan.  Ch.  PI.  & 
Pr.  p.  1580.  (2).  A  bill  of  review  is  revisory  and  corrective  in 
its  nature  and  effects ;  and  there  are  many  points  of  analogy 
between  such  a  bill  and  an  appeal. — Lube's  Eq.  PI.  by  Wheeler, 
pp.  177,  178-9,  180-1 ;  and  note  (1 )  on  p.  177.  This  proceed- 
ing is,  therefore,  not  a  collateral  attack  upon  the  decree  sought 
to  be  reversed,  but  is  as  direct  a  remedy  as  that  by  appeal  or 
writ  of  error.  (3).  The  personal  representative  of  a  deceased 
mortgagor  is  a  necessary  party  to  a  bill  to  foreclose ;  and  the 
failure  to  make  him  a  party  is  fatal  to  the  decree. — Dooly  v. 
ViUalonga,  61  Ala.  129.  (4).  At  the  time  of  the  filing  of  the 
bill  for  foreclosure,  the  statute  authorizing  the  appointment  of 
administrators  ad  litsm  had  not  been  enacted.  (5j.  The  record 
must  afiirmatively  show  the  appointment  of  a  guardian  ad  litem 
for  infant  defendants,  or  the  decree  can  not  be  sustained. — Da/r- 
■rington  v.  Borlmid^  3  Port.  9 ;  Roidand  v.  Jones,  62  Ala.  322. 
(6).  It  is  error  for  a  court,  in  a  suit  for  the  foreclosure  of  a 
mortgage  of  lands  descended  to  infants,  to  decree  a  sale  of  the 
whole  premises  in  absence  of  report  by  the  register  ascertaining 
whether  the  amount  due  could  not  be  raised  by  a  sale  of  a  part, 
instead  of  the  whole. — Eslava  v.  Zepretre,  21  Ala.  504 ;  My 
V.  Merchants  Ins.  Co.,  15  Ala.  810.        , 

Clopton,  Herbert  tt  Chambers,  contra. — (1 ).  The  bill  in 
this  case  is  an  original  bill  for  redemption,  partaking,  in  some 
respects,  of  the  nature  of  a  bill  of  review.  Its  purpose  is  not' 
to  correct  or  reverse  the  decree  because  of  error  upon  its  face, 
but  to  review,  reverse  and  annul  it,  because  of  certain  alleged 
irregulanties  and  defects  in  the  proceedimjs,  on  account  of 
which,  it  is  averred  that  the  decree  of  foreclosure  and  of  sale 
is  invalid,  unauthorized  and  illegal ;  and  it  seeks  to  remove  such 
decree  and  sale  as  obstructions  to  redeeming. — Ex  parte  Smith, 
34  Ala.  455 ;  Goodman  v.  Tennessee  Manf^g  Co.,  1  Head  (Tenn.), 
172;  Groce  v.  Meld,  13  Ga.  24;  Turner  v.  Berry,  8  111.  541 ; 
Randon  v.  Cartviright,  3  Tex.  267 ;  Gardner  v.  JEmerson,  40 
111.  296.  (2).  All  the  errors  alleged  in  the  bill  as  apparent,  are 
mere  irregularities  in  the  proceedings,  sufiicient  on  appeal,  but 
insuflicieut  to  support  a  bill  of  review.  The  non-joinder  of  the 
administrator  of  the  mortgagor  can  not  support  the  bill,  unless 
it  be  shown,  that  injury  or  mischief  resulted  to  the  com- 
plainants. This  has  not  been  done. —  Whiting  v.  Bank  of  Uni- 
ted States,  13  Peters,  6-14.  (3).  The  mother's  interest  was 
not  adverse  to  that  of  the  minors,  and  process  served  on  her 
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for  them,  brought  them  into  court ;  and  it  thereupon  became 
the  duty  of  the  court,  being  general  guardian  for  all  infants,  to 
take  charge  of  and  protect  their  interests. — Preston  v.  Dunn, 
25  Ala.  5<>T;  Tahor  v.  Zordnee,  53  Ala.  543;  Stabler  v.  Cook, 
57  Ala.  i^2.  The  appointment  of  guardian  ad  Utem,,  if  made 
without  service  and  otherwise  irregular,  does  not  render  the  de- 
cree void. — Bondurant  v.  Sibley's  -IlexTS,  27  Ala.  565.  While 
the  record  fails  to  show  the  order  of  appointment,  it  shows  that 
a  guardian  ad  litein  did  in  fact  represent  the  infants.  In  such 
case,  the  decree  not  being  void,  the  failure  of  the  record  to 
show  a  formal  order  of  appointment,  though  reversible  error  on 
appeal,  is  not  such  an  error  as  will  support  a  bill  of  review. 
Rhoads  v.  Jihoads,  43  III.  239 ;  Frierson  v.  Trams,  39  Ala. 
150.  (4).  The  "error  apparent"  necessary  to  a  bill  of  review, 
is  error  in  the  final  decree.  The  whole  record,  other  than  the 
evidence,  may  be  looked  to,  not  for  the  purpose  of  ascertaining 
merely  whether  there  be  irregularities  and  defects  in  the  inter- 
locutory orders  and  proceedings  preceding  the  decree ;  but  for 
the  purpose  of  ascertaining  whether  there  be  "  errer  apparent " 
upon  the  face  of  the  final  decree  •  or  if  error,  whether  it  is  not 
an  erroneous  judgment  of  the  chancellor. — McDougald  v. 
Dougherty,  39  Ala.  409 ;  Noble  v.  IlaUmiquist,  53  Ala.  229 ; 
Tanker sley  v.  Ileitis,  61  Ala.  354.  If  there  be  no  error  in  the 
decree,  error  in  sale  thereunder  will  not  support  a  bill  of  review. 
Whiting  v.  Bank  of  United  States,  13  Peters,  14.  Nor  errors 
in  interlocutory  orders. — Tteld  v.  Williamson,  4  Sandf .  Ch. 
(N.  Y.)  613;  2  Barb.  Ch.  Pr.  93.  (5).  "No  party  to  a  decree 
can,  by  the  general  p7'inci2)les  of  equity,  claim  a  reversal  of  a 
decree  upon  a  bill  of  revievj,  unless  he  has  been  aggrieved  by  it, 
whatever  may  have  been  his  rights  to  insist  on  the  error  at  the 
original  hearing,  or  on  appeal." —  Whiting  v.  Bank  of  United 
States,  supra;    Yeager\s  Appeal,  34  Penn.  St.  173. 

BKICKELL,  C.  J.— The  objects  and  effect  of  a  bill  of  re- 
view, when  filed  because  of  error  of  law  apparent,  or  because 
of  newly  discovered  evidence  pressing  upon  the  matter  in  issue 
in  the  former  suit,  are  the  reversal  of  the  decree,  so  far  as  it 
is  erroneous,  and  to  retry  the  cause  upon  the  original  record  in 
the  one  case,  or,  in  the  otiier,  upon  the  original  and  new  proof. 
The  present  bill,  in  form  and  substance,  has  the  essential  and 
distinguishing  properties  and  qualities  of  a  bill  of  review  for 
error  of  law  apparent,  and  is  without  the  qualities  or  proper- 
ties of  a  bill  impeaching  a  decree  for  fraud,  and,  of  consequence, 
its  annulment  in  toto.  There  is  no  averment  of  any  fact  or 
circumstance  implicating  the  party  obtaining  the  decree  in 
fraudulent  conduct  or  motive.  The  scope  of  inquiry  opened 
by  the  bill,  so  far  as  it  relates  to  the  decree  is,  whether  there  is 
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error  apparent  upon  the  record,  aggrieving  the  complainants, 
entitHng  them  to  a  reversal.  The  decree  having  been  carried 
into  execution, —  a  sale  of  the  lands  made  under  it ;  a  convey- 
ance executed ;  and  the  purchaser,  the  party  in  whose  favor  the 
decree  was  rendered,  let  into  possession,  taking  the  rents  and 
profits, — the  facts  are  stated,  accompanied  with  a  prayer  for  re- 
demption, an  account  of  the  rents  and  profits,  and  their  appli- 
cation to  the  payment  of  the  mortgage  debt,  so  that,  if  there 
should  be  a  reversal  of  the  decree,  the  parties  complaining  may 
be  placed  in  the  situation  and  condition  in  which  they  would 
have  been,  if  the  decree  had  not  been  executed.  This  is  not, 
as  is  suggested  in  one  of  the  causes  of  demurrer  assigned,  and 
in  the  argument  of  the  counsel  for  the  appellees,  the  introduc- 
tion of  matter  which  may  not  be  incorporated  in  a  bill  of  re- 
view, and  relief  prayed  beyond  the  objects  and  purposes  of 
such  a  bill.  AYhen  the  decree  has  not,  in  the  point  and  matter 
complained  of,  been  carried  into  execution,  the  proper  prayer 
of  a  bill  of  review  is,  simply  that  the  decree  may  be  reviewed 
and  reversed.  But,  when  it  has  been  carried  into  execution, 
and  a  simple  reversal  will  not  repair  the  injury  resulting  from 
it,  a  prayer  for  the  further  decree  of  the  court  to  put  the  party 
complaining  into  the  condition  in  which  he  would  have  been  if 
the  decree  had  not  been  executed,  is  proper  and  usual. — Story's 
Eq.  PI.  §  420;  Mitford's  Eq.  PI.  188.  The  restoration  of  par- 
ties to  the  plight  and  condition  in  which  they  were,  at  and  prior 
to  the  rendition  of  an  erroneous  judgment  or  decree,  and  the 
restitution  of  all  advantages  the  party  obtaining  it  may  have 
acquired  by  its  enforcement,  upon  reversal,  it  is  the  spirit  and 
policy  of  the  law  to  promote  and  compel,  when  there  are  not 
facts  or  circumstances  which  may  render  restitution  inequitable. 
3  Bac.  Ab.  Error,  Sec.  3,  389 ;  Freeman  on  Judgments,  §  482 ; 
Marks  v.  Cowles,  61  Ala.  299.  In  Bank  of  U.  S.  v.  Bank  of 
Wa^shiTigton,  6  Peters,  17,  it  is  said :  '^'  On  the  reversal  of  the 
judgment,  the  law  raises  an  obligation  on  the  party  to  the 
record,  who  has  received  the  benefit  of  the  erroneous  judgment, 
to  make  restitution  to  the  other  party  for  what  he  has  lost. 
And  the  mode  of  proceeding  to  efi^ect  this  object  must  be  reg- 
ulated according  to  circumstances."  If  there  be  error  of  law 
apparent  on  the  record,  of  injury  to  the  party  complaining,  for 
which  the  decree  should  be  reversed,  the  court  would  not  be 
administering  complete  justice,  would  not  quiet  litigation,  if  it 
halted  at  a  simple  reversal,  remitting  the  complainants  to  an- 
other suit  for  the  vacation  of  the  sale  and  conveyance  of  the 
lands,  a  redemption,  and  account  of  the  rents  and  profits.  All 
persons  affected  by  the  decree  are  before  the  court,  and  the  bill, 
80  far  as  it  states  the  facts  subsequent  to  the  decree,  may  be  re- 
garded as  a  supplemental  bill,  which  may  be  properly  added  to. 
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or  connected  with  a  bill  of  review,  when  facts  may  have  oc- 
curred rendering  it  necessary.  The  bill  is  then  a  compound 
bill  of  review  and  of  supplement. —  Wfiiting  v.  Bank  U.  S.,  13 
Peters,  6;  Bank  of  TJ.  S.  v.  Ritchie,  8  Peters,  128. 

There  is  much  of  difficulty  in  defining  the  errors  of  law 
apparent  on  the  face  of  the  decree,  which  will  support  a  bill  of 
review.  The  bill  partakes  of  the  nature  of  a  writ  of  error,  or 
of  an  appeal,  in  our  system,  the  substitute  for  a  writ  of  error. 
Though  of  the  nature  of  a  writ  of  error,  which  is  said  to  have 
led  to  its  introduction  into  the  practice  and  procedure  of  courts 
of  equity,  and  though  each  is  a  remedy  for  the  revision  and 
correction  of  errors  in  final  decrees,  it  can  not  be  said  they  are 
concurrent  and  co-extensive  remedies. —  Green  v.  Jenki/ts,  1 
De  G.,  F.  &  J.  454.  The  errors  upon  which  a  bill  of  review 
may  be  founded,  would  be  open  to  examination  and  correction 
on  a  writ  of  error.  There  are,  however,  errors  which  will  sup- 
port the  writ,  not  available  as  a  basis  for  the  bill.  On  a  writ  of 
error,  the  whole  record  is  drawn  under  the  consideration  of  the 
court,  and  advantage  may  be  taken  of  all  errors  or  irregularities 
which  may  have  intervened  in  the  course  of  the  proceedings, 
if  they  have  not  been  waived,  as  well  as  errors  apparent. 
The  error  of  the  decree  in  any  respect,  whether  it  be  of  law  or 
of  fact,  is  open  to  inquiry  and  to  correction.  The  errors  which 
will  support  a  bill  of  review  are  errors  of  law  apparent  on  the 
face  of  the  decree.  There  must  be  error  in  substance,  of  prej- 
udice to  the  party  complaining,  apparent  on  the  face  of  the 
pleadings,  proceedings  or  decree. —  Yeager's  Appeal,  34  Penn. 
St.  173.  Or,  as  it  is  expressed  in  2  Dan.  Ch.  Pr.  1576,  "the 
decree  complained  of,  must  be  contrary  to  some  statutory  en- 
actment, or  some  principle  or  rule  of  law  or  equity,  recognized 
and  acknowledged,  or  settled  by  decision,  or  be  at  variance  with 
the  forms  and  practice  of  the  court." —  Whiting  -y.  Bank  Zi.  S., 
13  Peters,  6 ;  Bujfington  v.  Harvey,  95  U.  S.  99 ;  McDougald 
V.  Dougherty,  39  Ala.  409 ;  P.  c&  M.  Bank  v.  Dundas,  10  Ala. 
661 ;  Tankersley  v.  Pettis,  61  Ala.  354.  Though  it  is  said, 
error  apparent  exists,  when  the  decree  is  at  variance  with  the 
forms  and  practice  of  the  court,  it  must  not  be  understood  that 
the  bill  can  be  maintained  because  of  matter  of  form,  or  that 
the  propriety  of  the  decree  can  be  questioned. — Story's  Eq.  PI.  § 
411;  2  Dan.  Ch.  1577;  Green  v.  Jenkins,  supra;  Ilaig  v.  Ho- 
iiian,  S  CI.  ife  Fin.  320.  Comparing  the  decree  with  the  plead- 
ings and  other  proceedings,  it  must  be  apparent  that  the  court 
has  reached  and  declared  an  erroneous  conclusion  of  law,  as  to 
the  rights  of  the  parties.  Whatever  of  error  other  than  this, 
which  may  have  intervened — errors  in  the  regularity  of  the 
proceedings,  erroneous  deductions  from  the  evidence — must  be 
corrected  by  writ  of  error,  or  by  appeal ;  it  is  not  the  office  of 
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a  bill  of  review  to  inquire  into  and  correct  them. — Finley  v. 
Taylor^  8  Baxter,  (Tenn.)  237 ;  Berdanatti  v.  Sexton,  2  Tenn. 
Ch.  699 ;    Winston  v.  Johnson,  2  Mumf.  305. 

If  a  bill  of  review  for  error  apparent  was  not  limited  and 
confined  in  the  scope  of  its  inquiry  to  the  class  of  errors  we 
have  indicated, — if  it  stood  upon  the  same  footing  and  had  the 
same  office  as  a  writ  of  error — if  it  would  lie  to  retry  the  cause 
merely  because  the  court  had  erred  in  its  apprehension  and  con- 
struction of  the  evidence,  or  because  mere  irregularity  in  the 
course  of  the  proceedings  had  supervened,  litigation  would  be 
protracted,  and  the  policy  of  the  statute  limiting  appeals  to  a 
short  term,  without  an  exception  in  fav^or  of  persons  laboring 
under  disability,  excepted  from  the  statute  limiting  bills  of  re- 
view, would  be  contravened  and  often  defeated. 

It  is  the  settled  practice  upon  a  bill  of  review  for  errors  appar- 
ent, that  the  errors  relied  on  for  a  reversal  must  be  distincly  point- 
ed out  in  the  bill,  and  no  others  than  such  as  are  specifically  as- 
signed will  be  noticed  or  considered. — Moore  v.  Moore,  2  Vesey, 
Sr.  598;  Green  v.  Jenkins,  1  De  G.,  F.  &.  J.  454;  L.  S  M. 
R.  R.  Co.  V.  Rainey,  7  Caldw.  447;  Berdanatti.  v.  Sexton,,  su- 
pra ;  Gilchrist  v.  Bnie,  1  Dev.  &  Bat.  Eq.  359  The  bill  can 
be  maintained  only  by  parties  having  an  interest  affected  by 
the  decree.  And  even  parties  having  an  interest  must  be  ag- 
grieved by  the  particular  errors  assigned,  or  the  bill  can  not  be 
maintained,  whatever  may  have  been  the  right  to  insist  on  such 
errors  at  the  original  hearing,  or  on  a  writ  of  error  or  appeal. 
Whiting  v.  U.  S.  Bank,  13  Peters,  6 ;  Gilchrist  v.  Buie,  su- 
pra ;  Lansing  v.  Albany  Ins.  Co.,  Hopkins  Ch.  102. 

Without  subjecting  to  rigorous  criticism  the  specific  assign- 
ment of  errors  found  in  the  bill,  accepting  them  in  the  sense  in 
which  tlie  pleader  intended  they  should  be  taken,  we'  will  ex-* 
amine  them  separately. 

The  first  is,  that  the  personal  representative  of  the  deceased 
mortgagor  was  not  made  a  party  defendant  to  the  former  suit. 
When  it  is  not  shown  that  the  persona]  representative  is  with- 
out interest ;  that  the  personal  assets  can  not  in  any  event  be 
made  liable  for  the  payment  of  the  mortgage  debt,  because  it  is 
barred  by  the  statute  of  non-claim,  or  by  the  statute  of  limita- 
tions, or  from  some  other  cause,  he  is  a  necessary  party  to  a 
bill  to  foreclose.  The  omission  to  make  him  a  party  may  be 
taken  advantage  of  by  the  heir  on  demurrer,  or  on  the  hearing ; 
and  it  is  a  defect  of  which  the  court  will  on  appeal,  ex  mero 
motti,  take  notice. — Dooley  v.  Villalonga,  61  Ala.  1^9.  There 
was  an  administrator  ad  litem  of  the  deceased  mortgagor  (as  he 
is  styled  in  the  pleadings),  deriving  his  appointment  from  the 
court  of  probate,  made  a  party  defendant  to  the  original  bill. 
When  the  bill  was  filed  and  the  decree  rendered,  there  was  no 
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such  administrator  or  administration  known  to  our  laws,  and' 
the  appointment  of  such  an  administrator  was  nugatory,  con- 
ferring no  right  to  represent  the  deceased. — Dooley  v.  Villa- 
Imiga,  supra.  The  reason  the  presence  of  tlie  personal  repre- 
sentative is  necessary  on  a  bill  to  foreclose  is,  that  as  the  personal 
assets  may  be  made  liable  for  any  balance  of  the  debt  unsatis- 
fied by  a  sale  of  the  mortgaged  premises,  he  ought  to  have  the 
opportunity  of  controverting  the  debt,  or  of  proving  its  pay- 
ment, in  whole  or  in  part.  A  further  reason  is  that  the  statutes 
charge  him  with  duties  in  reference  to  the  lands  of  his  testator 
or  intestate,  the  renting  or  sale  of  them  for  the  payment  of 
debts,  and  he  ought  to  have  the  opportunity  of  preventing  any 
improper  sale  of  them,  or  any  unjust  divestiture  of  the  estate 
residing  in  the  testator  or  intestate  at  the  time  of  his  death, 
whether  the  estate  is  legal  or  equitable.  It  is  appafent  that  the 
reasons  for  making  the  personal  representative  a  party  to  a  bill 
for  foreclosure  pertain  wholly  to  the  rights  and  duties  of  his 
administration,  and  though  the  omission  to  make  him  a  party 
could  be  insisted  on  by  the  heirs  by  demurrer,  on  the  hearing, 
or  on  appeal,  it  can  not  be  made  the  ground  of  error  on  a  bill 
of  review,  unless  it  is  shown  that  the  non-joinder  has  affected 
their  rights — that  if  he  had  been  a  party,  the  decree  would  then 
have  been  in  point  of  law  erroneous.—  Whiting  v.  U.  8.  Bank, 
supra.  ISo  such  injury  is  shown  by  the  bill,  or  could  possibly 
be  asserted.  The  debt  and  mortgage  are  established  by  the  de- 
cree, and  nmst  have  been  established  if  the  personal  represen- 
tative had  been  a  party.  How  far  the  decree  may  affect  the 
personal  representative,  it  will  be  time  enough  to  inquire  Avhen 
he  complains  of  and  seeks  redress  against  it.  The  complainants 
in  the  present  bill  have  not  suffered  prejudice  from  it,  and  can 
not  complain  of  it  in  this  mode. 

The  second  assignment  of  error  is,  that  the  complainants,  who 
are  infants,  were  not  properly  made  parties,  process  for  them 
being  served  on  the  mother,  who  was  adverse  in  interest  to 
them.  It  is  enough  to  say  of  this  assignment,  that  it  is  not 
supported  by  the  record.  The  original  bill  avers  the  complain- 
ants were  infants,  under  fourteen  years  of  age,  residing  with 
their  mother.  The  rule  of  practice  in  courts  of  chancery,  of 
force  when  the  bill  was  filed,  (Eule  20,  E.  C.  1867,  p.  825,) 
required  that  summons  against  infants  issuing  on  bills  should 
be  served  upon  their  parents,  or  either  of  ihem,  if  in  life.  The 
father  being  dead,  the  mother  was  the  only  party  upon  whom 
the  process  could  be  served.  As  to  the  foreclosure  and  sale  of 
the  mortgaged  premises,  the  only  point  and  matter  in  which  the 
decree  is  complained  of,  she  was  without  interest,  and  was  not 
a  proper  party  to  the  bill.  She  was  a  party  solely  because  an 
assignment  of  dower  to  her  was  prayed. 
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The  third  assignment  of  error  is  founded  on  the  failure  of 
the  record  to  disclose  that  the  guardian  ad  litem,  appearing  for 
the  complainants,  making  defense,  answering  and  putting  in 
issue  the  allegations  of  tlie  bill,  was  appointed  by  the  court. 
The  representation  of  infants  in  judicial  proceedings  is  matter 
of  necessity.  Their  rights  and  interests  will  become  involved 
in  litigation,  and  are  as  subject  to  the  jurisdiction  of  courts  as 
are  the  rights  and  interests  of  adults.  The  courts  observe  great 
caution  in  adjudicating  against  them,  and  are  vigilant  in  pro- 
tecting them.  A  guardian  ad  litem  appointed  by  the  court,  in 
the  presence  and  under  the  supervision  of  the  court,  makes  full 
defense  for  them,  and  can  not,  by  any  act,  admission,  or  omis- 
sion, prejudice  the  defense.  The  protective  care  of  the  court, 
and  the  fidelity  of  the  guardian  is  a  security  against  unjust 
judgments  depriving  them  of  their  rights.  It  is  true,  that 
when  a  decree  against  an  infant  is  assailed  by  appeal  or  writ  of 
error,  the  record  must  affirmatively  show  the  appointment  of  a 
guardian  ad  litem,  or  it  will  be  reversed.  The  appointment 
will  not  be  inferred  from  the  fact  tliat  an  answer  is  tiled  by  one 
styling  himself  sucli  guardian. — DarringUm  v.  Borland,  3  Por- 
ter, 9 ;  Rowland  v.  Jones,  62  Ala.  322.  Conceding  all-  this,  an 
error  of  this  kind  directed  against  the  regularity  of  the  proceed- 
ings, not  affecting  the  merits,  is  not  the  error  apparent,  upon 
which  a  bill  of  review  can  be  founded.  The  Court  of  Chancery 
is  the  guardian  of  all  infants  within  its  jurisdiction,  or  who  are 
parties  to  judicial  proceedings  conducted  before  it.  When  it 
suffers  a  representation  for  the  infants,  permits  defense  to  be 
made,  and  the  suit  to  progress  to  a  iinal  decree,  the  error  of  not 
making  a  formal  appointment,  or  if  it  is  made,  not  causing  it 
to  be  entered  of  record,  is  mere  irregularity,  error  of  form, 
rather  than  of  substance.  We  are  aware  of  no  authority  which 
would  autliorize  the  impeachment  of  the  decree  because  of  such 
irregularity,  as  error  apparent,  supporting  a  bill  of  review. 

The  fourth  assignment  of  error  is  not  supported  by  the  record- 
There  were  no  consents  or  admissions  made  by  the  guardian  ad 
litem.  Tiie  consents  and  admissions  found  in  the  record  were 
made  by  the  solicitors  of  the  complainants  in  the  original  suit, 
and  had  no  reference  to  any  matter  involved  in  the  decree  of 
foreclosure  and  sale. 

The  iifth  and  last  assignment  of  error  is,  that  a  sale  of  the 
entire  premises  was  ordered,  without  a  reference  to  the  register 
to  ascertain  and  report  whether  a  sale  of  the  whole,  or  only  a 
part,  was  necessary  for  the  payment  of  the  mortgage  debt.  In 
Fry  V.  MerdianU  Ins.  Co.,  15  Ala.  810,  it  was  decided,  that  it 
was  error  to  decree  a  foreclosure  of  a  mortgage,  and  a  sale  of 
lands  descending  to  infants,  without  an  inquiry  whether  a  sale 
of  the  whole,  or  of  a  part  onl}-,  was  necessary  to  pay  the  debt ; 
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and,  if  a  part  only,  what  part  it  would  be  most  beneficial  to 
them  to  sell.  The  rule  is  capable  of  application,  only  when  the 
lands  are  susceptible  of  partition,  or  division,  or  when  they  con- 
sist of  several  distinct  parcels. — 2  Jones'  Mort.  §  1616  et  seq. 
Upon  the  face  of  the  record  it  does  not  appear  that  any  real 
injury  was  done  the  infants  by  the  oniission  to  order  the  inquiry. 
It  does  not  appear,  and  it  could  a])pear  only  from  evidence, 
that  the  lands  had  ever  been  used  in  separate  parcels.  The  fair 
inference,  if  inference  could  be  resorted  to,  is,  that  they  were 
held,  used,  and  conveyed  as  one  plantation ;  and  it  does  not  ap- 
pear that  they  were  capable  of  partition  without  lessening  the 
value.  Nor  is  it  apparent  that,  if  sold  in  parcels,  they  would 
have  connnanded  any  larger  sum  than  was  realized  by  the  sale 
made.  Without  disturbing  the  authority,  or  departing  from 
the  case  of  J^ry  v  MercJiants  Immrance  Co.,  supra,  however 
available  as  an  assignment  of  error  the  omission  to  order 
the  inquiry  would  be  on  appeal,  it  is  not  error  apparent  which, 
will  support  a  bill  of  review.  Such  a  bill  can  not  rest  merely 
on  strict  laW,  on  errors  of  form,  or  mere  irregularity  of  pro- 
ceeding. There  must  be  error  of  substance — error  in  the  con- 
clusions of  the  court  on  matter  of  law  affecting  the  rights  of 
the  parties,  and  it  must  be  apparent  that  injury  has  resulted 
from  the  error. — Haig  v.  Homan,  8  CI.  &  Fin.  320 ;  Tommey 
v..  White,  1  II.  L.  Cases,  164.  Berdanatti  n.  Sexton,  2  Tenn, 
Ch.  706 ;  Whiting  v.  U.  S.  Bank,  13  Peters,  6 ;  P.  cfc  M. 
Bank  V.  Dundas,  10  Ala.  661.  Litigation  can  not  be  kept 
open — the  finality  of  the  decrees  of  courts  determining  the 
rights  of  parties  can  not  rest  on  doubt  or  suspense,  at  the  mere 
will  or  caprice  of  parties,  subject  to  be  disturbed  only  if  circum- 
stances render  it  to  their  interest,  the  same  circ'cmstances  ren- 
dering it  inequitable  to  their  adversaries,  for  mere  errors  in  the 
course  of  judicial  proceedings,  not  appearing  to  work  substan- 
tial injury. 

The  errors  assigned  in  the  bill  did  not  authorize  a  review 
and  reversal  of  the  former  decree,  and  the  demurrer  to  them 
was  properly  sustained. 

Affirmed. 


Mooney  v.  Trailer. 

Bill  in  Equity  to  Enjoin  Sale  under  Power  m  Mo7-tgage, 
and  for  an  Account. 

1.     Exceptions  to  register's  report;  when  note  of  evidence  required. — Un- 
der Rule  93  of  Chancery  Practice,  a  party  excepting  to  that  part  of  a 
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register's  report,  which  is  based  on  conclusions  of  fact  drawn  from  the 
e\'idence  introduced  on  a  reference  before  him,  is  required  to  note  the 
evidence  or  ])arts  of  evidence  he  relies  on  in  support  of  his  exception, 
■"  with  such  designation  and  marks  of  reference  as  to  direct  the  attention 
of  the  court  to  the  same;"  and  failing  to  do  so,  it  is  not  error  for  the 
chancery  court  to  refuse  to  sustain  the  exception,  although  it  may  be 
well  taken. 

2.  Bill  to  enjoin  sale  under  mortgage;  when  cross  bill  not  necessary  to 
support  decree  of  sale  for  payment  of  mortgage  debt.. — Under  a  bill  filed 
by  a  mortgagor  seeking  to  enjoin  a  sale  of  property  conveyed  by  mort- 
gage under  a  power  contained  therein,  on  the  grounds  of  usury  and  pay- 
ment, and  offering  to  pav  whatever  sum  might  be  adjudged  to  be  due  on 
the  mortgage  debt,  and  submitting  himself  to  the  jurisdiction  of  the 
court,  a  court  of  equity,  deriving  jurisdiction  from  such  offer  and  submis- 
sion, has  adequate  power,  without  a  cross  bill,  to  decree  a  sale  of  the 
mortgaged  premises  for  a  payment  of  the  mortgage  debt,  unless  the  same 
is  paid  by  the  mortgagor  within  the  time  specified  in  the  decree. 

Appeal  from  Montgomery  Chancery  Court. 
Heard  before  Hon.  H.  Austill. 

The  facts  touching  the  points  decided  by  the  court  are  suffi- 
ciently stated  in  the  opinion. 

H.  A.  Herbert  and  Rice  &  Wiley,  for  appellant. 

D.  S.  Troy,  contra. 

(N^o  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J. — We  can  see  no  error  in  the  decree  of 
the  chancellor,  in  this  case,  overruling  the  exceptions  taken  to 
the  report  of  the  register.  These  exceptions  have  reference  to 
conclusions  of  fact  drawn  from  the  evidence,  and  the  Rule  of 
Chancery  Practice  requires,  in  such  cases,  that  the  party  taking 
the  exception  should  note  the  evidence,  or  parts  of  evidence,  he 
relies  on  in  support  of  such  exception,  "with  such  designation 
and  marks  of  reference,  as  to  direct  the  attention  of  the  court 
to  the  same." — Rule  93  of  Chancery  Practice,  p.  174,  Code, 
1876.  The  purpose  of  this  rule  is  to  relieve  the  court  of  the 
necessity  of  "wandering  at  large  into  the  evidence,  in  order  to 
ascertain  whether  by  possibility  the  master  was  wrong  in  his 
conclusion  or  not." — Per  Story,  J.,  in  DonneU  v.  Ins.  Co.  2 
Sum.  371 ;  Mahone  v.  Williams,  39  Ala.  202.  The  appellant 
having  failed  to  conform  to  the  requirements  of  this  rale,  the 
chancellor  did  not  err  in  refusing  to  sustain  the  exceptions,  even 
had  they  been  well  taken. 

There  was  no  error  in  the  decree  of  the  chancellor  ordering 
the  mortgaged  premises  to  be  sold  for  the  payment  of  the 
mortgage  debt,  without  a  cross-hill  being  filed  by  the  defendant. 
The  appellant,  as  mortgagor,  had  sought  by  her  bill  to  enjoin  a 
sale  of  the  lands,  under  a  power  in  the  mortgage,  on  the  grounds 
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of  usury  and  payment.  She  had  properly  offered  to  pay  what- 
ever sum  might  be  adjudged  to  be  due  by  her  to  the  mortgagee, 
and  had  submitted  herself  to  the  jurisdiction  of  the  court.  The 
decree  permitted  her  to  redeem  upon  paying  the  amount  of  the 
mortgage  debt,  with  costs,  within  thirty  dayg,  and,  upon  default 
of  such  pajnnent,  ordered  the  register  to  proceed  to  sell  the  land 
for  the  purpose  of  paying  the  debt,  and  after  satisfying  the 
same,  to  pay  over  the  surplus  to  the  mortgagor.  Though  the 
practice  in  some  of  the  States  is  to  require,  in  cases  of  this 
character,  a  cross-bill  praying  for  foreclosure,  the  rule  is  other- 
wise under  our  system  of  practice.  The  power  of  a  court  of 
equity  is  adequate  to  grant  full  relief  by  sale  of  the  mortgaged 
premises,  and  decree  against  the  complainant  for  the  amount 
admitted  in  the  bill  to  be  due,  without  a  cross-bill.  This  juris- 
diction is  derived  from  the  offer  of  the  complainant  to  pay  the 
debt,  and  the  submission  by  her  of  the  case  to  the  court,  which 
can  always  compel  one  to  do  equity,  who  invokes  equity  at  its 
hands. — Edwva  v.  Crampton,  61  Ala.  507;  Branch  Bank  v. 
Strother,  15  Ala.  51 ;  2  Jones  on  Mort.  §§  1106-7. 
The  decree  of  the  chancellor  is  affirmed. 


Daffron  v.  Crump. 

Claim  Suit  for  Personal  Property. 

1.  Statntory.  separate  estate  of  ivife.;  what  is. — If  a  purchase  of  per- 
sonal property  is  made  by  the  husband  with'  the  proceeds  of  the  corpus 
of  the  wife's  statutory  separate  estate,  and  no  conveyance  in  writing  is 
made,  and  nothing  is  said  at  the  time  of  the  purchase  as  to  the  person 
for  whom  it  is  made,  whether  for  the  wife  or  for  the  husband,  the  per- 
sonal property  so  purchased  belongs  to  the  wife  as  her  statutory  separate 
estate. 

2.  Same;  income  from, "the  husband's  rights  therein. — Crops  raised  on 
lands  belonging  to  the  wife's  statutory  separate  estate  after  the  marriage, 
constitute  income  and  profit,  Avhich  go  to  the  husband  as  the  wife's 
trustee,  and  are  not  subject  to  the  payment  of  his  debts ;  but  if  such 
crops  are  used  by  the  husband  in  the  purchase  of  personal  property,  the 
trust  no  longer  follows  them,  but  the  property  so  purchased  belongs  to 
him,  and  is  subject  to  the  payment  of  his  debts. 

3.  Evidence;  ownership  of  p>ersonal  property  a  fact  to  which  a  witness 
may  testify. — Ownership  of  personal  property  is  a  fact,  to  which  a  witness 
may  testify ;  but  on  cross  examination  such  witness  can  be  required  to 
state  the  particular  facts,  on  which  the  claim  of  ownership  rests. 

4.  Evidence;  admissibility  of  declarations. — While,  as  a  rule,  on  the 
trial  of  the  right  of  property,  declarations  or  admissions  by  the  defendant 
in  execution,  made  in  the  absence  of  the  claimant,  are  hearsay  and  not 
admissible  evidence ;  yet,  declarations  by  parties  in  possession  of  per- 
sonal property  explanatory  of  their  possession,  constitute  a  part  of  the 
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re»  gest.ne,  and  mav  be  given  in  evidence,  no  matter  who  are  the  parties  to 
the  suit.  Such  dechi rations,  however,  must  not  go  beyond  the  time  at 
which  they  are  spoken. 

Appeal  from  St.  Clair  Circuit  Court. 

Tried  before  Hon.  Leroy  F.  Box. 

The  appellee  having  obtained  a  judgment  against  "Wesley 
Daffron,  the  husband  of  the  appellant,  before  a  justice  of  the 
peace,  caused  an  execution  to  be  issued  thereon,  which  was 
levied  on  a  "yoke  of  oxen,"  as  the  property  of  the  defendant 
in  execution.  A  claim  to  the  oxen  was  interposed  by  the  ap- 
pellant under  the  statute,  which  was  tried  before  the  justice, 
and  from  the  judgment  rendered  by  him  an  appeal  was  taken 
to  the  Circuit  Court,  where  the  cause  was  tried  de  novo.  The 
evidence  introduced  on  the  trial  tended  to  show,  that  the  de- 
fendant in  execution  purchased  the  oxen  in  controversy  from 
one  Wright,  and  paid  him  therefor  ten  bushels  of  wheat,  and 
gave  his  note  for  the  balance,  which  he  afterwards  paid  out  of 
the  proceeds  of  wheat  and  cotton  which  he  had  sold ;  and  that 
the  wheat  and  cotton  so  used  in  the  purchase  of  the  oxen  were 
raised  on  lands  belonging  to  the  appellant  as  her  statutory  sep- 
arate estate ;  but  it  was  not  shown  whether  the  wheat  and  cotton 
were  raised  before  or  after  their  marriage.  At  the  time  of  the 
purchase  nothing  was  said  as  to  the  person  for  whom  the  oxen 
were  bought,  whether  for  the  husband  or  the  wife.  Both  the 
appellant  and  her  husband  were  examined  as  witnesses  on  her 
behalf,  and  to  each  of  them  her  counsel  propounded  in  sub- 
stance this  question :  "  To  whom  did  said  oxen  belong  after 
the  purchase  and  before  they  were  taken  under  execution ;" 
but  the  court,  on  objection  made  by  the  appellee,  refused  to 
allow  the  question  to  be  answered,  and  the  appellant  excepted. 
The  appellee  also  introduced  in  evidence,  against  the  appellant's 
objection,  declarations  made  by  the  husband  tending  to  show 
that  he  had  asserted  ownership  in  the  oxen,  and  the  appellant 
excepted. 

The  court,  in  its  general  charge,  instructed  the  jury,  "  that, 
if  Wesley  Daffron  by  instrumerit  in  writing,  in  the  execution 
of  which  the  wife  did  not  join,  sold  wheat  and  cotton  which 
was  grown  on  his  wife's  land  and  got  money  for  it,  the  money 
so  obtained  would  be  his  property,  and  if  he  used  said  money 
in  purchasing  other  property,  the  property  so  purchased  would 
be  his,  and  would  be  liable  to  said  execution."  To  this  charge 
the  appellant  excepted.  The  jury  returned  a  verdict  in  favor 
of  the  appellee,  upon  which  a  judgment  was  rendered  condemn- 
ing the  oxen  to  the  satisfaction  of  the  appellee's  execution ;  and 
from  that  judgment  this  appeal  was  taken.  The  errors  assigned 
are  the  rulings  of  the  court  above  noted. 
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STONE,  J. — The  present  record  does  not  inform  ns  M'hetlier 
the  wheat  and  cotton,  which  were  used  in  paying  for  the  oxen, 
were  produced  before  or  after  the  marriage  of  claimant  with 
Mr.  Daffron.  If  before,  tlien  thej  were  of  the  (mrpus  of  her 
estate.  If  afterwards,  they  were  income  and  profits.  The 
proper  settlement  of  this  question  enters  materially  into  the 
power  and  authority  of  the  husband  over  their  proceeds,  and 
consequently  into  the  question  of  ownership  of  the  oxen.  If 
the  wheat  and  cotton  were  of  the  coiyus  of  the  wife's  estate, 
then,  inasmuch  as  the  title  to  chattels  is  not  usually  evidenced 
by  writing,  and  there  is  no  evidence  that  the  title  to  the  oxen 
"was  conveyed  in  writing,  the  fact  that  the  husband  negotiated 
the  purchase  would  not  determine  the  ownership  of  the  oxen. 
Tlie  proceeds  of  the  sale  of  such  property  "  is  the  separate 
estate  of  the  wife,  and  may  be  reinvested  in  other  property, 
which  is  also  the  separate  estate  of  the  wife."— Code  of  1876, 
§  2709 ;  Evans  v.  English,  61  Ala.  416,  422 ;  Marks  v.  Cowles, 
53  Ala.  499 ;  Sterrett  v.  Coleman,  57  Ala.  172.  So,  if  the  pur- 
chase was  made  with  the  proceeds  of  the  corpus  of  Mrs.  Daf- 
fron's  estate,  and  if  no  paper  conveyance  was  made  to  Daffron, 
and  if,  as  testified  by  Wright,  the  seller,  "  nothing  w^as  said  at 
the  time  as  to  who  he  was  purchasing  the  oxen  for,"  then  they 
became  the  property  of  Mrs.  Daffron.^ — Evans  v.  English,  snpra. 

If,  however,  the  wheat  and  cotton,  with  w^hich  the  oxen  were 
paid  for,  were  produced  after  the  marriage  of  Mr.  and  Mrs. 
Daffron,  the  rule  is  different.  Such  income  and  profits  go  to 
the  husband,  who  administers  the  same,  "  and  is  not  required 
to  account  with  the  wife,  her  heirs  or  legal  representatives  "  for 
the  same.  True,  he  receives  them  only  as  trustee,  and  so  long 
as  they  remain  income  and  profits,  they  are  not  subject  to  the 
payment  of  his  debts.  — Code  of  1876,  §  2706.  When,  how^ever, 
they  are  used  by  the  husband  in  the  purchase  of  property,  the 
trust  follows  them  no  farther.  They  then  become  property  of 
the  husband,  with  all  the  incidents  of  property  belonging  to 
him. — Early,  Lane  <&  Co.  v.  Owens  c&  Co.,  68  Ala.  171.  The 
charge  given  can  hardly  be  reconciled  with  the  above  views. 

In  Nelson  v.  Iverson,  24  Ala.  9-18,  it  is  declared  that  owner- 
ship of  personal  property  is  a  fact  to  which  a  witness  may  tes- 
tify. Each  of  the  witnesses,  Mr.  and  Mrs.  Daffron,  proposed 
to  testify  as  to  the  ownership  of  the  property.  This  testimony 
was  ruled  out  on  the  objection  of  plaintiff  in  execution.  In 
this  the  Circuit  Court  erred.  The  witnesses  should  have  been 
allowed  to  answer  the  question.  Of  course,  on  cross  examina- 
tion, they  could  have  been  required  to  state  the  particular  facts, 
on  which  the  claim  ai  ownership  rested. — 8.  c&  JV.  R.  R.  Co. 
V.  McLendon,  63  Ala.  266. 

Two  principles  of  evidence,  settled  in  this  State,  will  proba- 
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bly  arise  on  another  trial.  In  trials  of  the  right  of  property, 
declarations  or  admissions  by  the  defendant  in  execution,  made 
in  the  absence  of  the  claimant,  are,  as  a  rule,  not  admissible. 
They  come  under  the  class  of  hearsay  evidence.  But  parties 
in  possession  of  such  property  may  make  declarations  explana- 
tory of  their  possession,  and  either  claim  or  disclaim  ownership 
of  the  property,  and  such  declarations  may  be  given  in  evidence 
in  an  issue  of  disputed  ownership,  no  matt^jr  who  may  be  the 
parties  to  the  suit.  This,  because  they  are  supposed  to  consti- 
tute a  part  of  the  res  gestm.  Such  declarations,  however,  must 
not  go  beyond  the  time  at  which  they  are  spoken.  A  declara- 
tion as  to  how  title  was  acquired,  is  not  admissible. — Thomas 
V.  JDegrafenreid,  17  Ala.  602;  1  Brick.  Dig.  837,  §§  461-2,  4, 
471-2 ;  HicJcs  v.  Lawson,  39  Ala.  90 ;  1  Brick.  Dig.  838-9, 
§§  487,  490,  et  seq.;  Perry  v.  Graham,  18  Ala.  822.  What  is 
here  said  is  intended  more  as  a  guide  for  another  trial,  than  as 
a  special  comment  on  the  rulings  on  those  questions  shown  in 
this  record.  We  reverse  alone  on  the  refusal  of  the  court  to 
receive  testimony  of  ownership  by  Mr.  and  Mrs.  Daffron. 
Reversed  and  remanded. 


LoAve  V,  Guice. 

jBiU  in  £quity  to  set  aside  Sale  of  Lands  made  under  a  decree 
of  the  Probate  Court.  » 

1.  When  courts  of  equity  will  not  reopen  decrees  of  courts  of  probate. 
In  the  absence  of  facts  and  circumstances  showing  that  a  decree  of  the 
court  of  probate  is  inequitable,  of  which  the  party  complaining  could  not 
have  availed  himself  in  that  cause,  when  the  decree  was  rendered,  and 
that  he  is  without  fault  or  neglect,  a  court  of  equity  can  not  reopen  the 
litigation  the  decree  was  intended  to  close. 

2.  Order  of  court  of  probate  confirming  sale  of  lands  ;  its  effect. — ^The 
order  of  a  court  of  probate  confirming  the  sale  of  lands  made  by  an  ad- 
ministrator, is  a  decree  of  that  court  rendered  on  inquiry,  all  parties  in 
interest  having  the  opportunity  of  being  heard,  and  of  contesting  or  of 
supporting  the  sale ;  and  if  rendered  in  a  case  in  which  the  court  has 
jurisdiction,  in  the  absence  of  fraud,  such  decree  is  final  and  conclusive 
of  the  adequacy  of  the  price  for  which  the  lands  sold,  and  of  all  other 
facts  necessarily  involved  in  its  rendition,  unless  assailed  on  error  or 
appeal. 

3.  Same  ;  wh^n  court  of  equity  vnll  not  vacate. — After  the  confirmation 
by  the  court  of  probate  of  the  sale  of  lands  by  an  administrator  under  a 
former  decree  of  that  court,  mere  inadequacy  of  the  price  for  which  the 
lands  were  sold  is  not  a  sufficient  ground  to  authorize  a  court  of  equity 
to  intervene  to  vacate  the  sale,  there  being  an  absence  of  all  imfaimess, 
and  the  parties  interested  not  being  surprised. 
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Appeal  from  Barbour  Chancery  Court. 

Heard  before  John  M.  McKlekoy,  Esquire,  acting  as  Special 
Chancellor. 

The  bill  in  this  cause  was  filed  on  the  10th  day  of  February, 
1882,  by  James,  Rhoda  J.  and  Mary  E.  Lowe,  the  only  children 
and  heirs  at  law  of  John  Lowe,  deceased,  the  appellants,  against 
the  appellee,  for  the  purpose  of  vacating  and  setting  aside  a  sale 
of  lands  made  by  the  administrator  of  their  father's  estate  un- 
der the  decree  of  the  Court  of  Probate  of  Barbour  county,  on 
the  ground  that  the  price  bid  and  paid  for  the  lands  was  grossly 
inadequate.  .  The  bill  show^s  that  James  Lowe  became  of  age 
on  the  3d  of  March,  1880,  that  Rhoda  J.  Lowe  is  about  two 
years  younger  than  James,  and  that  Mary  E.  Lowe  is  still  a  mi- 
nor ;  that  the  lands,  about  380  acres,  were"sold  in  November, 
1868,  to  Whitfield  Clark  for  thirty-eight  dollars,  and  the  sale 
was  duly  reported  on  the  2d  day  of  December,  1^68,  and  on 
the  second  Monday  in  December,  1868,  the  sale  was  duly  con- 
firmed ;  that  the  value  of  the  lands  was  two  dollars  per  acre, 
and  that  the  appellee  is  now  the  owner  of  the  lands,  he  holding 
as  a  derivative  purchaser  under  Whitfield  Clark.  A  demurrer 
was  interposed  to  the  bill,  which  was  sustained  by  the  court  and 
the  bill  dismissed.  The  decree  of  the  Chancery  Court  sustain- 
ing the  demurrer  and  dismissing  the  bill  is  here  assigned  as 
error. 

Williams  &  White,  for  appellants. — (1).  In  a  private  sale 
inadequacy  of  price  is  a  badge  of  fraud. — Gm'don,  Rankin  <& 
Co.  V.  Tweedy,  December  Term,  1881.  Is  the  rule  different,  or 
should  there  be  a  different  rule  when  a  representative  sells  real 
estate  in  which  minors  are  interested  ?  In  one  instance  the  sale 
is  private  and  creditors  are  defrauded;  in  tlie  other  the  sale  is 
had  under  the  forms  of  law,  and  the  rights  of  infants  wlio  had 
an  estate  in  the  property  sold  are  sacrificed.  In  the  one  case, 
the  creditors  have  but  an  equitable  lien,  if  that ;  in  the  other, 
infants  own  the  land.  The  failing  debtor  has  the  right  to  sell 
for  a  fair  and  honest  price ;  the  representative  can  not  do  less 
and  remain  true  to  his  trust.  Is  not  inadequacy  of  price  as 
mach  a  badge  of  fraud  in  a  judicial  sale,  as  in  a  private  sale? 
And  when  the  inadequacy  is  so  great  as  to  "  shock  the  con- 
science," is  not  the  purchaser  a  party  to  the  fraud  equally  with 
the  vendor  ?  If  the  consideration  paid  is,  when  compared  with 
the  actual  value  of  the  property,  so  trifling  that  fraud  follows  as 
a  necessary  or  reasonable  inference,  the  purchaser  is  certainly  a 
party  to  the  wrong.  Being  a  party,  he  acquires  no  property 
that  he  can  transmit,  nor  rights  that  another  can, derive  from 
him.  (2).  It  matters  not  that  fraud  may  not  have  been  intended 
either  in  the  sale  or  in  its  confirmation.  Fraud  resulted  in  both 
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instances,  and  tliat  is  sufficient.     It  was  a  constructive  fraud. 
2  Brick.  Dig.  p.  13. 

PuGH  &  Merrill,  contra. — (1).  The  court  of  probate  had 
acquired  jurisdiction  of  the  sale  of  the  lands,  and  its  action,  to 
the  final  confimation  of  the  sale,  is  regular.  Its  decree  of  con- 
firmation is,  therefore,  binding  on  all  parties  in  interest.  While 
the  court  of  probate  is  a  court  of  limited  jurisdiction,  when  that 
jurisdiction  once  attaches,  its  judgments  and  decrees,  if  regular, 
are  as  conclusive  and  binding  as  are  those  of  the  highest  courts 
in  the  land.  If  there  was  error  in  the  decree  of  confirmation, 
an  appeal  was  the  remedy  of  the  parties  aggrieved.  There  was 
no  appeal,  but  the  parties  permitted  the  decree  to  remain  undis- 
turbed, and  it  is  now  binding  and  conclusive  on  them,  although 
they  were  minors. —  Waring  v.  Lewis,  53  Ala.  615 ;  Otis, 
Adivur,  V.  Dargnn,  53  Ala.  178.  (2).  "When  property  is  pur- 
chased by  a  stranger,  the  sale  will  not  be  set  aside  for  mere  inad- 
equacy of  price,  no  matter  how  gross,  unless  there  be  some  un- 
fair practice  at  the  sale,  or  unless  there  is  surprise  without  fault 
on  the  part  of  those  interested ;  and  in  no  case  of  this  descrip- 
tion, after  confirmation  of  the  sale,  unless  fraud  can  be  imputed 
to  the  purchaser,  which  was  unknown  at  the  time  of  the  con- 
firmation."— Littell  V.  Zu7itz,  2  Ala.  256.  No  fraud  can  be 
imputed  here.  Mere  inadequacy  of  price  can  not,  in  any  sense, 
be  deemed  fraud  in  a  judicial  sale.  (3).  If  the  complainants 
ever  had,  after  the  confirmation  of  the  sale,  a  right  to  maintain 
this  proceeding,  they  waited  too  long ;  and  the  court  will  not 
now  consider  tlie  question,  especially  after  the  land  has  passed 
into  the  hands  of  sub-purchasers. — Hunt  v.  Ellison,  32  Ala. 
173,  and  authorities  there  cited ;  Daniel  v.  Modaioell,  22  Ala. 
365 ;  Lankford  v.  Jackson,  21  Ala.  650. 

BRICKELL,  C.  J. — The  purpose  of  the  bill  is  the  vacation 
of  a  sale  of  lands,  made  under  an  order  of  the  court  of  probate, 
reported  to,  and  confirmed  by  the  court,  and  the  purchaser  let 
into  possession  more  than  thirteen  years  before  the  bill  was  filed. 
The  jurisdiction  of  the  court  to  order  the  sale,  and  to  decree  its 
confirmation,  is  apparent,  and  is  not  assailed.  Fraud  is  not  im- 
puted to  the  administrator,  or  to  the  purchaser,  in  making  the 
sale,  in  the  report  thereof  to  the  court  of  probate,  or  in  obtain- 
ing the  decree  of  confirmation.  The  whole  gravamen  of  the 
complaint  is,  that  the  price  bid  and  paid  for  the  lands  was 
grossly  inadequate. 

All  sales  of  lands  made  by  a  personal  representative  under 
a  decree  of  the  court  of  probate  must  be  reported  to  the  court 
for  confirmation.  Until  confirmed  the  sale  is  in  fieri, — the  high- 
est bidder  proposes  to  the  court  to  buy  the  lands  at  a  specified 
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price,  which  the  court  may  accept  or  reject. — IRitton  v.  Wil- 
liams, 35  Ala.  503 ;  J^ore  v.  McKemie,  58  AJa.  115.  Upon 
the  report  of  sale  being  made,  the  statute  commands  the  court 
to  examine  it,  and,  if  deemed  necessary,  to  examine  witnesses 
in  relation  thereto.  If,  on  such  examination,  the  court  is  satis- 
lied  that  the  sale  was  not  fairly  conducted,  or  that  the  amount 
bid  is  greatly  less  than  the  real  value  of  the  land,  it  is  the  duty 
of  the  court  to  vacate  the  sale  and  order  a  re-sale.  But  if  the 
court  is  satistied  that  the  sale  was  fairly  conducted,  and  the 
land  is  sold  for  an  amount  not  greatly  less  than  its  real  value, 
and  the  purchase-money  is  paid,  if  the  sale  is  for  cash,  or  suffi- 
ciently secured,  if  the  sale  is  on  credit,  an  order  of  confirmation 
must  be  made. — Code  of  1876,  §§  2463-67.  The  order  of  con- 
firmation is  a  decree  of  the  court  rendered  on  inquiry,  all  par- 
ties in  interest  having  the  opportunity  of  being  heard,  and  of 
contesting  or  of  supporting  the  sale.  Such  a  decree  rendered 
by  a  court  of  competent  jurisdiction,  especially  a  court  of  ex- 
clusive jurisdiction,  in  the  absence  of  fraud,  must  be  final  and 
conclusive  of  all  facts  necessarily  involved  in  its  rendition,  when 
not  assailed  on  error  or  appeal  in  an  appellate  jurisdiction. 
Wariruj  v.  Leiois,  53  Ala.  615.  The  single  fact  now  relied  on 
for  the  vacation  of  the  sale  is  the  fact  the  court  of  probate  was 
bound  to  inquire  into  and  determine  before  rendering  the  de- 
cree of  confirmation.  The  decree  of  confirmation  imports,  that 
the  court  did  inquire  into  and  determine  it — did  examine,  ascer- 
tain, and  declare,  that  the  lands  were  not  sold  for  greatly  less 
than  their  real  value.  The  fact  may  be  otherwise,  but  it  is  not 
open  for  contestation  by  the  parties  having  the  opportunity  to 
be  heard  before  the  court,  unless  fraud  could  be  charged  to 
their  adversaries  in  procuring  the  decree,  or  unless  it  was  shown 
that  the  decree  was  the  result  of  accident,  without  fault  or  neg- 
ligence on  their  part.  This  court  has  inflexibly  adhered  to  the 
principle,  that  unless  facts  or  circumstances  are  shown,  of 
which  the  party  complaining  could  not  have  availed  himself  in 
the  court  of  probate  when  the  decree  was  rendered,  facts  or 
circumstances  showing  that  the  adjudication  is  inequitable, 
and  that  he  is  without  fault  or  neglect,  a  court  of  equity 
can  not  re-open  the  litigation  the  decree  is  intended  to 
close, —  Waring  v.  Lewis,  supra  /  Otis  v.  Dargati,  53  Ala.  178, 
In  no  case,  after  a  sale  has  been  confirmed  by  the  court  of  pro- 
bate, a  stranger  being  the  purchaser,  in  the  absence  of  all  facts 
and  circumstances  showing  clearly  that,  without  fault  or  neg- 
lect, the  party  complaining  could  not  contest  the  confirmation 
in  that  court,  will  a  court  of  equity  intervene  to  vacate  the  sale. 
Inadequacy  of  price,  however  gross  it  may  seem,  there  being  an 
absence  of  all  unfairness,  and  the  parties  interested  not  being 
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surprised,  is  not  a  ground  upon  which  the  court  should  inter- 
vene.— Littell  V.  Zuntz^  2  Ala.  256. 

Whether,  after  the  length  of  time  intervening  between  the 
sale  and  its  confimation,  and  the  filing  of  the  present  bill,  and 
after  the  lands  have  been  sold  and  passed  into  the  possession  of 
others,  purchasers  for  value,  the  court  would  in  any  event  inter- 
fere, is,  to  say  the  least,  open  to  grave  doubts.  But  in  no  aspect 
of  the  bill,  is  a  case  presented  of  which  the  court  of  chancery 
could  take  cognizance. 

Afllrmed. 


Folmar  v*  Folmar. 

Bill  in  Equity  for  Dwm'ce. 

1.  Divorce  in  favor  of  the  rvife;  degrading  charges  against  her,  with- 
out violence,  no  ground  for. — Charges  made  by  the  husband  against  the 
wife,  although  degrading  and  humiliating  in  their  character,  are  not,  by 
themselves,  sufficient  to  authorize  a  divorce,  under  section  2687  of  the 
Code ;  but  there  must  be  actual  violence  inflicted  on  the  person  of  the 
wife,  attended  with  danger  to  her  life  or  health,  or  such  conduct  on  the 
part  of  the  husband  as  generates  a  reasonable  apprehension  of  such 
violence. 

2.  Same;  when  insulting  or  offensive  language  competent  evidence. — ^If, 
however,  in  such  case,  there  is  proof  of  personal  violence,  actual  or 
threatened,  insulting  or  offensive  language  is  competent  evidence  in  aid 
of  it. 

3.  Presumption  in  favor  of  chancellor's  conclusion  on  facts;  when  in- 
dulged in. — Where  there  is  a  conflict  in  the  testimony,  the  conclusion  of 
the  chancellor  thereon  will  not  be  disturbed,  unless  this  court  is  clearly 
convinced  that  such  conclusion  is  erroneous. 

Appeal  from  Crenshaw  Chancery  Court. 

Heard  before  Hon.  Jno.  A.  Foster. 

The  bill  in  this  cause  was  filed  by  the  appellee,  a  married 
woman,  by  her  next  friend,  against  the  appellant,  her  husband, 
for  the  purpose  of  obtaining  a  divorce  from  the  bonds  of  matri- 
mony under  section  268T  of  the  Code  of  1876.  The  facts  are 
sufiiciently  stated  in  the  opinion. 

Gamble  &  Padgett,  for  appellant. 

Griffin  &  "Wood,  contra. 

(N"o  briefs  came  to  the  hands  of  the  reporter.) 
Vol.  lxix. 
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STONE,  J. — The  present  suit  is  an  application  by  the  wife 
to  obtain  a  divorce  from  the  bonds  of  matrimony,  under  §  2687 
of  the  Code  of  1876.  We  feel  no  disposition  to  collate  the 
testimony.  It  presents  a  sad  case  of  domestic  infelicity,  and  a 
separation  after  long  years  of  wedded  life.  The  parties  belong 
to  the  plain  yeomanry  of  the  country,  and  each,  in  turn,  pro- 
duces strong  proof  of  good  character.  For  the  complainant, 
the  proof  is  convincing  that  her  character  as  an  industrious, 
economical,  virtuous,  christian  woman,  is  excellent.  The  hus- 
band has  long  entertained  a  morbid,  and  apparently  unreason- 
able distrust  of  his  wife's  fidelity  to  him ;  a  distrust,  in  which 
his  best  friends  and  nearest  relations  did  not  share.  On  the 
contrary,  they  believed  his  suspicions  unfounded.  Maddened  by 
his  jealousy,  the  defendant  has,  for  years,  made  the  life  of  his 
wife  miserable,  by  tlie  most  degrading  and  humiliating  charges 
against  her  of  violation  of  the  marriage  vow ;  charges,  calcu- 
lated to  shock  all  sense  of  decency.  But  such  charges,  by  them- 
selves, are  not  enough  to  authorize  a  divorce.  There  must  be 
actual  violence  infiicted  on  the  person  of  the  wife,  attended 
with  danger  to  her  life  or  healtli,  or  such  conduct  on  the  part 
of  the  husband  as  generates  a  reasonable  apprehension  of  such 
violence.  There  being  proof,  however,  of  personal  violence, 
actual  or  threatened,  insulting  or  offensive  language  is  received 
as  evidence  in  aid  of  it. — 1  Bishop  Mar.  and  Div.  §§  722  [459], 
et  seq.^  Ed.  of  1  'PsQ^ ;  King  v.  King^  28  Ala.  315  ;  Reese  v.  Reese, 
23  Ala.  785 ;  David  v.  I)m)id,  27  Ala.  222  ;  Smedley  v.  8med- 
ley,  30  Ala.  714 ;  Goodrich  v.  Goodrich,  44  Ala.  670. 

Mrs.  Folmar  makes  some  proof  in  this  case  of  actual  violence 
done  her,  and  of  a  threat  of  violence  by  her  husband.  She 
testifies  that  her  husband  choked  her  and  injured  her,  so  that 
she  suffered  for  some  days;  and  that,  at  another  time,  he 
threatened  to  kick  her. 

Mr.  Folmar  testifies  that  he  never  struck  his  wife.  The 
chancellor  granted  the  divorce.  In  thus  finding,  he  necessarily 
believed  her  statement.  The  testimony  is  not  as  full  and  satis- 
factory as  we  could  desire,  but  we  are  not  clearly  convinced  the 
chancellor  erred  in  pronouncing  on  the  testimony. — Rather  v. 
Young,  56  Ala.  94;  Bryan  v.  Ilendrix,  57  Ala.  387. 

Affirmed. 
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Winter  v.  Merrick  &  Sons. 

BiM  m  Equity  for  an  Equitable  Attachment. 

1.  Allegata  and  probata  must  correspond. — The  rule  prevails  in  both 
courts  of  law  and  equity,  that  the  allegata  and  probata  must  suljstantially 
correspond.  However  cogent  may  be  "the  proof,  and  however  just  may 
be  the  complainant's  demand,  no  relief  can  \ye  granted  without  the  requi- 
site allegations  being  made  in  the  bill. 

2.  Allegata  and,  probata;  wlien  a  fatal  variance  between. — WTiere  the 
complainant,  a  married  woman,  in  a  bill  seeking  an  equitable  attach- 
ment, alleges  that  the  ichole  of  the  money  sought  to  be  recovered  is  her 
property,  constituting  a  portion  of  her  statutory  separate  estate,  and  the 
proof  shows  that  she  had  only  a  life  interest  in  the  money,  with  remainder 
to  her  children,  the  variance  between  the  allegations  and  proof  is  fatal. 

3.  Same;  under  Code,  bill  amendable  to  cure  variance,  if  claimed  before 
decree. — This  court  incline  to  the  opinion  that,  under  the  present  statute 
authorizing  amendments  (Code,  §  3790),  unlike  the  practice  which  form- 
erly prevailed,  such  a  variance  between  the  allegations  and  proof  maj'  be 
cured  by  amendment,  but  the  right  to  amend  must  be  claimed  in  the 
court  below  before  final  decree  dismissing  the  bill. 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

The  bill  in  this  cause  was  filed  on  6th  December,  1870,  by 
Mary  E.  Winter,  a  married  woman,  by  ber  next  friend,  against 
Merrick  &  Sons  and  the  Montgomery  Gas  Light  Company,  a 
body  corporate,  and  sought,  by  an  equitable  attachment,  to 
condemn  a  debt  due  from  said  corporation  to  Merrick  &  Sons, 
to  the  satisfaction  of  an  alleged  equitable  demand  which  was 
held  by  complainant  against  Merrick  &  Sons.  The  opinion 
states  as  much  of  the  case  made  by  the  record  as  is  necessary 
to  a  proper  understanding  of  the  points  decided  therein. 

David  Clopton  and  Beagg  &  Thorington,  for  appellant. 

W.  A.  GuNTEE  and  H.  C.  SE>rPLE,  contra. 

SOMERVILLE,  J.— The  decree  of  the  chancellor,  in  this 
case,  must  be  affirmed  because  of  a  fatal  variance  between  the 
allegations  of  the  bill  and  the  proof  disclosed  in  the  record. 

It  is  a  rule  prevailing  in  both  courts  of  law  and  of  equity 
that  the  allegata  and  probata — the  matters  alUged  and  those 
proved — must  substantially  correspond.  However  cogent  may 
be  the  proof,  and  however  just  may  be  the  demand  of  the  com- 
plainant, no  relief  can  be  granted  without  the  requisite  allega- 
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tions  being  made  in  the  bill. — Flanagan  v.  State  Bank,  32  Ala. 
508 ;  Cameron  v.  Abbott,  30  Ala.  416 ;  O^JBannon  v.  Myer's 
Ex'rs,  36  Ala.  551. 

The  allegation  made  in  complainant's  bill,  as  to  her  owner- 
ship of  the  money  sought  to  be  recovered  of  the  defendants,  is, 
that  the  whole  of  said  money  is  her  property,  and  constitutes  a 
portion  of  her  separate  estate.  The  proof  clearly  shows  that 
she  had  only  a  I'ife  interest  in  the  money,  or  claim,  and  that  the 
remainder  went  to  her  children. 

This  precise  point  has  been  twice  ruled  on  by  this  court,  and 
in  both  instances  it  was  held  to  be  a  variance,  and,  under  the 
old  practice,  not  amendable. — Grabb''s  AdmW  v.  Thomas,  25 
Ala.  212;  Larkins  v.  Biddle,  21  Ala.  252. 

We  hold  to  the  authority  of  these  cases,  so  far  as  concerns 
the  doctrine  of  variance,  but  incline  to  the  opinion  that  the 
defect  would  be  amendable  under  our  present  statute. — Code, 
1876,  §  3790 ;  Ilinton  v.  Ins.  Co.  63  Ala.  488 ;  Jones  v.  Reese, 
65  Ala.  134. 

However  this  may  be,  the  right  of  amendment  should  have 
been  claimed  before  final  decree  in  the  lower  court. — Brock  v. 
S.  <&  iT.  Ala.  R.  R.  Co.  65  Ala.  79.  It  may  be  that,  had  the 
chancellor  granted  the  complainant  relief  and  the  case  had  been 
reversed  here  for  this  defect,  we  might  have  remanded  the 
cause  so  as  to  aiford  an  opportunity  of  amendment.  But  the 
rule  is  different  where  the  bill  is  dismissed  by  the  lower  court, 
except,  perhaps,  where  the  bill  has  equity,  and  the  dismissal  is 
for  want  of  proper  parties,  in  the  absence  of  a  demurrer  on 
this  ground. — Stmie  v.  Hale,  17  Ala.  557.  This  is  not,  how- 
ever, a  question  of  parties,  but  a  matter  of  variance  in  the  title 
as  alleged  in  the  bill  and  that  disclosed  in  the  proof,  which  are 
essentially  different.  There  are  other  grounds  wliicli  would 
also  justify  the  affirmance  of  the  chancellor's  decree,  but  it  is 
unnecessary  that  we  should  consider  them. 

Affirmed. 

Stone,  J.,  not  sitting. 


Hall  1?.  Cook. 

Assumpsit. 

1.  Partnership;  contracts  joint  and  several. — Under  the  statutes  of  this 
State,  the  promises,  contracts  and  obHgations  of  partnerships,  whether 
written  or  ver1>al,  given  within  the  scope  of  the  jjartnership  deahngs,  are 
the  promises,  contracts  and  obhgations  of  the  partnership,  and  of  each 
and  every  member  thereof. 
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2.  Same;  members  of  may  he  sued  as  individuals. — X  creditor  may  sue 
one  or  all  the  members  of  a  partnership,  on  a  debt  contracted  in  the  firm 
name,  and  may  declare  on  the  demand  as  the  individual  liability  of  the 
partner  or  partners  sued. 

Appeal  from  DeKalb  Circuit  Court. 

Tried  before  Hon.  L.  F.  Box. 

This  was  a  suit  by  Bolivar  H.  Cooke  against  Oliver  L.  Hall, 
Alexander  H.  Mackey  and  Luther  C.  Hall,  on  an  account  for 
goods,  wares  and  merchandise  sold  and  delivered  to  the  defend- 
ants by  the  plaintiff,  and  was  tried  on  the  plea  of  the  general 
issue.  On  the  trial  the  depositions  of  the  plaintiff  and  another 
witness  examined  on  his  behalf,  taken  upon  interrogatories, 
were  offered  in  evidence  by  the  plaintiff.  In  the  interrogato- 
ries propounded  to  the  plaintiff,  he  was  asked,  whether  there 
was  any  thing  due  to  him  from  Hall,  Mackey  &  Co.,  and  if  so, 
how  much,  and  for  what  it  was  due.  To  this  question  he  an- 
swered, in  substance,  that  they  owed  him  $140.50  for  goods 
sold  and  delivered  to  them  by  him.  To  the  question  and  an- 
swer the  defendants  objected,  on  the  ground  that  the  question 
"called  for  an  indebtedness  due  from  Hall,  Mackey  &  Co.,  and 
the  answer  purported  to  prove  an  account  due  from  Hall, 
Mackey  &  Co.,  and  not  these  defendants,"  and  that,  therefore, 
there  was  a  variance  between  the  proof  offered  and  the  allega- 
tions of  the  complaint.  On  the  statement  of  the  plaintiff,  that 
he  would  show  that  the  defendants  were  members  of  the  firm 
of  Hall,  Mackey  &  Co.,  the  court  overruled  the  defendants' 
objection  and  allowed  the  answer  to  be  read  to  the  jury,  and 
the  defendants  excepted.  Other  objections  of  like  character 
were  made  by  the  defendants  to  other  interrogatories  pro- 
pounded to  the  plaintiff  and  the  other  witness,  and  their  an- 
swers thereto,  which  were  also  overruled  by  the  court,  and 
exceptions  reserved  to  the  rulings  of  the  court  thereon  by  the 
defendants.  The  plaintiff'  afterwards  proved  that  his  attorney 
presented  the  claim  sued  on  to  the  defendants,  "  who  were  mem- 
bers of  the  tirm  of  Hall,  Mackey  &  Co.,  and  they  each  admit- 
ted the  justness  of  the  amount  of  the  claim."  The  depositions 
read  in  evidence  also  tended  to  prove  the  correctness  of  the 
account  sued  on.  The  defendants  offered  no  evidence.  The 
court  charged  the  jury  at  the  request  of  the  plaintiff  in  writing, 
that  it  was  sufficient  if  the  evidence  showed  that  the  defendants 
were  members  of  the  firm  of  Hall,  Mackey  *k  Co.  To  the  giv- 
ing of  this  charge  the  defendants  excepted.  The  giving  of  this 
charge  and  the  rulings  of  the  Circuit  Court  on  the  evidence  are 
here  assigned  as  error. 

McSpadden  &  Cardon,  for  appellants. 
Vol.  lxix. 


1881.]  OF  ALABAMA.  89 

[Hundley  v.  Yonge.] 
L.  A.  D0BB8  and  Dunlap  &  Dortch,  contra. 

STONE,  J.— Under  our  statute,  Code  of  1876,  §  2904,  when 
there  are  "  two  or  more  persons  associated  together  as  partners 
in  any  business  or  pursuit,  who  transact  business  under  a  com- 
mon name,  whether  it  comprise  tlie  names  of  such  persons  or 
not,  ....  any  one  of  the  associates,  or  his  legal  repre- 
sentative may  be  sued  for  the  obligation  of  all."  The  effect  of 
our  statutes  is  to  make  the  promises,  contracts  and  obligations 
of  partnerships,  given  within  the  scope  of  their  partnership 
dealings,  the  promises,  contracts  and  obligations  of  the  partner- 
sliip,  and  of  each  and  every  member  thereof.  The  contract 
itself  makes  it  joint,  and  our  statute  makes  it  also  several. 
This,  because  when  the  promise  is  given,  or  obligation  entered 
into  within  the  scope  of  the  partnership  dealings,  it  is  alike  the 
contract  or  obligation  of  all,  and  of  each  member  of  the  firm. 
Such  promise  need  not  be  in  writing,  unless  it  is  of  the  nature 
which  the  law  requires  to  be  in  writing.  And  joint  conti-acts 
maybe  made,  with  or  without  writing.  In  McCulloch  v.  Judd, 
20  Ala.  703,  it  was  said :  "  A  creditor  may  sue  one  or  all  the 
members  of  a  firm,  on  a  debt  contracted  in  the  firm  name,  and 
may  declare  on  the  demand  as  the  individual  liability  of  the 
partner  or  partners  sued." 

We  find  no  error  in  this  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 


Hundley  v.  Yonge. 

Action  at  Law  to  enforce  Mechanic's  Lien. 

1."  New  trial;  tvlien  viotion  must  be  made  and  acted  on. — Unless  it  ap- 
pears affirmatively  from  the  record,  that  a  motion  for  a  new  trial  was 
made,  called  to  the  attention  of  the  court  and  specially  continued  during 
the  term  at  which  judgment  was  rendered,  the  court  has  no  power  to  en- 
tertain it  at  a  subsequent  term. 

2.  Same;  when  it  may  be  heard  at  adjourned  term. — At  an  adjourned 
term  under  the  statute,  no  limitation  as  to  business  having  been  pre- 
scribed in  the  order  of  adjournment,  the  circuit  court  has  the  same  au- 
thority and  jurisdiction  as  it  had  at  the  regular  term,  of  which  the  ad- 
journed term  is  a  mere  continuation  ;  and  hence,  it  may  hear  and  grant 
a  motion  for  a  new  trial  made  at  the  regular  term,  although  the  motion 
had  not  been  specially  continued. 

3.  Same;  grant  on  conditions  to  be  performed  in  vacation. — The  grant- 
ing of  new  trials  on  terms  and  conditions  to  be  performed  in  vacation,  has 
prevailed  too  long  to  be  now  questioned. 
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Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

This  action  was  brought  by  A.  M,  Hundley  against  W.  P. 
Yonge  and  his  wife  to  enforce  a  mechanic's  lien  for  work  and 
labor  done  by  the  plaintiff  in  building  a  mill  on  the  lands  of 
Mrs.  Yonge.  A  demurrer  to  the  complaint  having  been  sus- 
tained by  the  court,  the  plaintiff  filed  an  amended  complaint, 
to  which  the  defendants  interposed  a  demurrer,  which  was  also 
sustained  by  the  court.  Numerous  grounds  of  demurrer  were 
assigned  to  the  original  and  amended  complaints,  but  as  the 
averments  of  both  show  that  the  plaintiff's  claim  did  not  come 
within  the  statute  creating  the  lien,  it  would  serve  no  good  pur- 
pose to  set  them  out  at  length.  At  the  Spring  Term,  1877, 
the  defendants  failing  to  appear,  a  judgment  by  default  was 
rendered  against  them.  Subsequently,  at  the  same  term,  the 
defendants  filed  a  motion  for  a  new  trial ;  and  on  the  last  day  of 
the  term  an  order  was  entered,  reciting  that  the  presiding  judge 
had  failed  to  dispose  of  the  business  of  the  term,  and  adjourn- 
ing the  court  until  the  16th  day  of  July,  1877,  without  pre- 
scribing any  limitation  as  to  the  business  to  be  transacted  at 
the  adjourned  term,  Xo  order  was  made  specially  continuing 
the  defendants'  motion  for  a  new  trial.  At  the  adjourned 
term  the  motion  was  heard  and  granted  on  condition  that  the 
defendants  should  pay  the  costs  of  the  suit  and  of  the  motion 
within  ninety  days  from  the  date  the  motion  was  granted.  To 
this  ruling  of  the  court  tlie  plaintiff  excepted.  The  plaintiff 
declining  to  further  amend  his  complaint,  judgment  final  was 
rendered  on  the  denmrrer  for  the  defendants,  from  which  this 
appeal  was  taken. 

The  rulings  of  the  Circuit  Court  above  noted  are  here  as- 
signed as  error. 

H.  C.  LiNDSEY,  for  appellant. 

G.  D.  &  G.  W.  Hooper,  contra. 

BRICKELL,  C.  J. — The  term  of  the  court  is  the  limit  with- 
in which  the  power  to  grant  new  trials  may  be  exercised,  unless 
the  application  is  for  a  rehearing  founded  on  the  statutes. — Code 
of  1876,  §§  3159-3171.  But  if  during  the  term  at  which  the 
judgment  is  rendered,  a  motion  for  a  new  trial  is  made  and 
continued,  the  court  may  at  a  subsequent  term  hear  and  decide 
it. — 2  Brick.  Dig.  276,  §§  3-4.  Such  motions  are  not,  how- 
ever, like  causes  pending  in  the  court  in  which  no  final  action 
is  had,  continued  by  operation  of  law,  if  not  decided  at  the 
term  at  which  they  are  made ;  nor  are  they  kept  alive  by  the 
mere  general  order  of  continuance  of  all  causes  and  motions  not 
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otherwise  disjposed  of,  which  it  is  the  practice  of  the  court  to  en- 
ter at  the  close  of  each  term.  Unless  it  appears  affirmatively  from 
the  record  that  the  motion  was  made  and  called  to  tlie  atten- 
tion of  the  court  during  the  term  at  which  judgment  was  ren- 
dered, and  by  the  court  continued,  it  is  without  vitality  at  a 
subsequent  term,  and  the  court  has  not  power  to  entertain  it. 
Gtmnells  v.  State  Bank,  18  Ala.  676.  In  this  case  the  motion 
for  a  new  trial  was  regularly  entered  at  the  term  at  which  judg- 
ment was  rendered.  The  court  did  not  adjourn  nne  die,  or  to 
the  next  regular  term,  but  to  a  day  intervening.  The  adjourn- 
ment was  authorized  by  the  statute.— Code  of  1876,  §  654. 
The  adjourned  term  was  a  mere  continuation  of  the  regular 
term,  and  over  all  matters  not  disposed  of  at  some  former  term, 
the  court  had  full  authority;  the  authority  and  jurisdiction  it 
would  have  had  if  there  had  not  been  an  adjournment ;  the  par- 
ticular business  to  be  transacted  at  the  adjourned  term  not  be- 
ing prescribed  in  the  order  of  adjournment. —  Van  Dyke  v. 
The  State,  22  Ala.  57.  The  only  limitation  prescribed  as  to  the 
business  to  be  transacted  at  the  adjourned  term  was  as  to  crim- 
inal, not  civil  causes  ;  and  all  civil  business  was  therefore  in  the 
power  and  jurisdiction  of  the  court  at  the  adjourned  term. 
The  court  was  not  without  the  power  to  hear  the  motion  for  a 
new  trial,  and  granting  or  refusing  it  was  a  matter  of  discretion 
not  revisable.  The  granting  of  new  trials  on  terms  and  condi- 
tions to  be  performed  in  vacation,  has  prevailed  too  long  for  us 
now  to  question  it.  Edwards  v.  Lewis,  18  Ala.  494;  Lx parte 
Lowe,  20  Ala.  220;  Ex  parte  Jones,  35  Ala.  706. 

The  complaint,  original  and  amended,  is  clearly  obnoxious  to 
several  of  the  causes  of  demurrer  assigned.  It  does  not  aver  a 
state  of  facts  upon  which  a  statutory  lien  on  the  lands  described, 
capable  of  enforcement  by  action  at  law,  would  exist  in  favor 
of  the  plaintiff. 

Affirmed. 


Crumley   Bros,  v,   Bryan  &  Co.;  and 
Crumley  Bros.  v.  Winter  &  Co. 

1.  Appeal  from  interlocutory  rulingx  of  circidt  court;  can  not  he  taken 
without  consent  of  opposite  party. — Section  3917  of  the  Code  ot  1876  au- 
thorizes appeals  from  the  interlocutory  rulings  of  the  circuit  court  therein 
enumerated,  to  be  prosecuted  only  on  the  condition  ])recedent  that  "the 
consent  of  the  opposite  party,  or  his  attorney  is  obtained  to  its  being 
taken."  An  appeal  taken  from  such  rulin<j:s  without  the  consent  of  the 
opposite  party  or  his  attorney,  must  be  dismissed  for  Avant  of  jurisdic- 
tion in  this  court. 
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[ Vaughan  v.  Smith.  ] 

Appeal  from  Lee  Circuit  Court. 
Tried  before  Hon.  Hexky  D.  Clayton. 

J.  M.  Chilton,  for  appellant. 

W,  H.  Barnes  &  Son,  contra. 

SOMERVILLE,  J. — Each  of  these  appeals  is  taken  from  a 
judgment  of  the  circuit  court  overruling  a  motion  to  "  dismiss  " 
or  "  discharge "  the  levy  of  an  attaciiment  on  certain  goods  of 
the  defendants,  and  from  a  judgment  sustaining  a  demurrer  to 
a  plea  in  abatement  to  the  attachment  in  each  case. 

If  we  regard  the  motion  as  equivalently  one  to  dismiss  or 
quash,  the  appeals  must  be  dismissed  for  want  of  jurisdiction 
in  this  court,  on  the  ground  that  the  statute  authorizes  an  ap- 
peal from  such  interlocutory  rulings  to  the  circuit  court  to  be 
prosecuted  only  on  the  condition  precedent,  that  "  the  consent 
of  the  opposite  party ^  o'r  his  attorney  is  obtained  to  its  being 
taken."— Code,  1876,  §  3917. 

There  is  no  such  consent  shown  by  the  record,  and  the  judg- 
ment is,  therefore,  that  the  appeal  be  dismissed. 


Vaughan  v.  Smith. 

Bill  in  Equity  to  Enforce   Vendor'' s  Li^n  on  Lands.  . 

1.  Hearing  before  cause  at  usue ;  when  not  aii  error  available  on  appeal. 
"While  it  is  erroneous  to  proceed  in  a  court  of  equity  to  the  taking  of  tes- 
timony, and  to  a  hearing  before  the  cause  is  at  issue  as  to  one  of  the  de- 
fendants; yet,  if  this  error  is  committed  through  the  complainant's  fault, 
it  will  not  be  available  to  him  in  this  court  on  an  appeal  taken  by  him. 

2.  Register'n  report;  inhen  he  need  not  report  evidence  taken  before  him. 
Under  a  decree  of  reference  directing  an  account,  and  that  the  register 
report  his  conclusions  upon  the  matters  of  fact  referred  to  him  for  ascer- 
tainment, such  conclusions  form  the  only  proper  subject-matter  of  his  re- 
port ;  and  it  is  not  his  duty  to  report  the  oral  evidence  taken  before  him 
on  the  reference  and  reduced  to  writing,  or  the  facts  shown  thereby,  from 
which  his  conclusions  were  drawn. 

3.  .  Exception  to  register'n  report;  its  office. — The  appropriate  function 
of  an  excepticm  to  a  register's  report,  is  to  point  out  distinctly  and  clearly 
the  error,  or  matter  complained  of  as  error.  A  mere  general  objection  to 
the  rulings  or  conclusions  of  the  register,  or  to  the  results  attained  by 
him  in  the  statement  of  an  account,  can  not  be  entertained. 

4.  Same;  failure  to  note  evidence  relied  on;  its  effect. — Where  a  party 
has  failed  to  note  at  the  foot  of  an  exception  taken  by  him  to  a  conclusion 
of  fact  reported  V)y  a  register,  the  evidence  or  parts  of  e^'idence  on  which 
he  relies  to  support  his  exception,  under  the  93d  Rule  of  Chancery  Practice, 
the  exception  should  be  overruled. 
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5.  Register's  report;  ivlien  should  not  be  disturbed. — Where  the  conclu- 
sions of  the  register  are  drawn  not  only  from  depositions,  but  also  froia 
the  oral  examination  of  witnesses  before  him,  the  same  weight  and  effect 
ought  to  be  accorded  to  his  findings  as  would  be  given  to  the  verdict  of  a 
jury.  If  from  the  whole  evidence  it  be  a  matter  of  reasonable  doubt 
whether  his  findings  are  correct,  they  should  not  be  disturbed. 

6.  Computation  of  interest;  tlie  statute  furnishes  the  only  rule. — Where 
partial  payments  have  been  made,  the  statute  furnishes  the  only  rule 
which  can  be  recognized  for  the  computation  of  interest, — the  interest  due 
is  first  to  be  paid,  and  the  balance  applied  to  the  payment  of  the  princi- 
pal.    (Code  of  1876,  §  2091.) 

Appeal  from  Tallapoosa  Chancery  Court. 

Heard  before  Hon.  'N.  S:  Gkaham. 

The  bill  in  this  cause  was  tiled  by  the  appellant  against 
George  W.  Smith,  George  M.  Gamble  and  another,  the  appel- 
lees, for  the  purpose  of  enforcing  a  vendor's  lien  on  certain 
lands,  which  Gamble  sold  to  Smith  for  ten  bales  of  cotton,  for 
the  delivery  of  which  he  took  Smith's  two  written  obligations,, 
one  for  the  delivery  of  tive  bales  on  25tli  December,  1869,  and 
the  other  for  the  delivery  of  five  bales  on  25th  December,  1870. 
Gamble  reserved  the  title  to  the  lands,  and  only  executed  to 
Smith  his  bond  for  title  on  the  delivery  of  the  cotton.  Several 
years  after  the  maturity  of  the  obligations  Gamble  assigned 
them  to  the  appellant.  Gamble  failed  to  appear,  and  no  decree 
j^ro  confesso  was  taken  against  him.  Smith  and  the  other  ap- 
'pellee,  who  was  a  sub-purchaser  under  Smith,  answered  insist- 
ing that  the  purchase-money  had  been  fully  paid.  On  the 
hearing  a  decree  of  reference  was  entered,  the  provisions  of 
which,  as  well  as  the  other  facts  in  the  case,  are  sufficiently 
stated  in  the  opinion. 

John  A.  Terrell,  for  appellant. 

W.  D.  Bulger,  contra. 

BRICKELL,  C.  J. — It  was  erroneous  to  proceed  to  the  tak- 
ing of  testimony,  and  to  a  hearing,  without  the  cause  being  at 
issue  as  to  the  respondent  Gamble.  The  error  was  committed 
through  the  fault  of  the  appellant,  is  not  of  injury  to  him,  and 
is  not  available  to  reverse  the  decree  at  his  instance. 

There  was  a  reference  to  the  register,  to  ascertain  what  bal- 
ance, if  any,  was  unpaid  on  the  contracts  for  the  delivery  of 
the  cotton  as  the  price  of  the  lands.  The  register  was  instructed 
on  the  reference,  to  consider  the  testimony  on  file,  "  and  all 
competent  and  legal  evidence,  whether  oral  or  written,  that 
may  be  offered  by  either  party,  tending  to  ascertain  the  amount 
and  dates  of  all  payments  made  by  said  Smith,  and  received  by 
said  Gamble  or  the  complainant  on  said  notes,"  and  to  report 
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*'  his  conclusions  and  rulings,  and  the  evidence  on  said  rulings." 
The  reference  was  had,  witnesses  w^ere  examined  orally  before 
the  register,  and  he  reported  as  his  finding  and  conclusion  from 
all  the  evidence,  that  there  was  an  unpaid  balance  on  the  con- 
tracts of  one  hundred  and  six  5-100  dollars.  The  complainant 
excepted  to  the  report  because  the  register  did  not  adopt  and 
pursue  the  statutory  mode  of  computing  interest — did  not, 
when  the  partial  payments  were  sufficient,  apply  them  first  to 
the  payment  of  interest,  but  computed  interest  on  such  pay- 
ments from  the  time  they  were  made  to  the  taking  of  the  ac- 
■count.  The  appellee.  Smith,  filed  several  exceptions  to  the 
•conclusions  and  rulings  of  the  register,  but  not  accompanied 
■with  any  note  of  the  evidence  or  parts  of  the  evidence  relied 
upon  to  support  them.  On  the  exceptions  the  cause  was  heard 
by  the  chancellor,  and  without  passing  upon  them,  or  review- 
ing the  evidence,  he  reached  the  conclusion  that  the  contracts 
had  been  fully  paid,  and  a  decree  was  rendered  dismissing  the 
bill. 

The  register  was  required  to  report  only  his  conclusions  upon 
the  matters  of  fact  referred  to  him  for  ascertainment.  The 
oral  evidence  taken  before  him  and  reduced  to  writing,  it  was 
not  his  duty  to  report ;  nor  was  it  his  duty  to  report  the  facts 
of  it,  from  which  his  conclusions  were  drawn.  The  conclusions 
reached  by  him  formed  the  only  proper  subject-matter  of  the 
report,  and  this,  with  a  statenient  of  the  account  between  the ' 
parties,  is  embodied  in  the  report. — Kh'lman  v.  Vanlier,  7 
Ala.  217 ;  Jfahone  v.  Williaras,  39  Ala.  202.  The  appropriate 
function  of  an  exception  to  a  register's  report  is  to  point  out 
■distinctly  -and  clearly  the  error,  or  matter  complained  of  as 
error.  A  mere  general  objection  to  the  rulings  or  conclusions 
of  the  register,  or  to  the  results  he  may  reach  in  the  statement 
of  an  account,  can  not  be  entertained. — Alexander  v.  Alexan- 
der, 8  Ala.  796 ;  O'Reilly  v.  Brady,  28  Ala.  530.  The  pres- 
ent rule  of  practice  requires,  that  when  exceptions  are  taken  to 
conclusions  of  fact  drawn  by  a  register,  the  party  excepting 
«hall  note  at  the  foot  of  each  exception  the  evidence  or  parts  of 
evidence  relied  upon  to  support  the  exception,  and  the  oppo- 
site party  may  note  such  of  the  evidence  as  he  deems  material 
to  the  inquiry.  N^o  other  parts  of  the  evidence  than  such  as  are 
there  noted,  come  necessarily  before  the  chancellor. — Rule  93 
Ch.  Pr.,  Code  of  1876,  p.  174.  The  exceptions  to  the  report 
of  the  register  filed  by  the  appellees,  were  too  general,  and  were 
not  accompanied  by  a  note  of  the  evidence  in  support  of  them. 
There  was  no  event  in  which  they  could  have  been  sustained, 
and  they  should  have  been  overruled. 

The  exceptions  of  the  complainant  ought  to  have  been  sus- 
tained, and  so  the  chancellor  decreed.     I'he  error  in  the  com- 
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piitatioii  of  interest  was  apparent  on  the  face  of  the  report. 
The  statute  furnishes  the  only  rule  which  can  be  recognized  for 
the  computation  of  interest,  wliere  partial  payments  are  made, — 
the  interest  due  is  first  to  be  paid,  and  the  balance  applied  to 
the  payment  of  the  principal. — Code  of  1876,  §  2091. 

The  register  on  the  reference  and  in  the  report  followed  the 
instructions  in  the  decree  of  reference.  The  only  error  appar- 
ent on  the  face  of  the  report  is  in  the  computation,  or  rather 
the  mode  of  computing  interest  adopted  by  the  register.  The 
exceptions  taken  by  the  appellees  were  insufficient  to  bring  be- 
fore the  chancellor  the  matters  referred  to  in  them.  If  it  were 
proper,  in  this  condition  of  the  cause,  for  the  chancellor  to  in- 
quire into  the  findings  of  the  register  upon  the  questions  of 
fact  referred  to  him,  all  reasonable  presumptions  ought  to  have 
been  indulged  to  support  them.  These  conclusions  were  drawn 
not  only  from  depositions,  but  from  the  oral  examination 
of  witnesses,  and  the  weight  and  effect  ought  to  have  been  ac- 
corded to  the  findings  of  the  register  which  would  have  been 
given  to  the  verdict  of  a  jury.  If  from  the  whole  evidence  it 
be  matter  of  reasonable  doubt,  whether  the  findings  are  correct ; 
if  there  be  evidence  supporting  them,  and  from  the  evidence 
different  persons  equally  impartial  and  intelligent  might  enter- 
tain different  opinions,  the  findings  ought  not  to  have  been  dis- 
turbed.— Kinsey  v.  Ki7is€y,  87  Ala  393 ;  Mahone  v.  Williams, 
39  Ala.  202.  In  Harding  v.  Handij,  11  Wheaton,  126,  cited 
approvingly  in  Mahcme  v.  Williams,  sv-pra,  it  was  said  by  Mar- 
shall, C.  J. :  "  It  may  be  observed  generally  that  it  is  not  the 
province  of  a  court  to  investigate  items  of  an  account.  The 
report  of  the  master  is  received  as  true  when  no  exception  is 
taken;  and  the  exceptions  are  to  be  regarded,  so  far  only  as 
they  are  supported  by  the  special  statements  of  the  master,  or 
by  evidence  which  ought  to  be  brought  before  the  court,  by  a 
reference  to  the  particutlar  testimony  on  which  the  exceptor 
relies.  Were  it  otherwise,  were  the  court  to  look  into  the  im- 
mense mass  of  testimony  laid  before  the  commissioner,  the  ref- 
erence to  him  would  be  of  little  avail.  Such  testimony,  indeed, 
need  not  be  reported  further  than  it  is  relied  on  to  support,  ex- 
plain, or  oppose  a  particular  exception."  The  conchisions  of 
the  register,  that  a  balance  of  the  purchase-money  of  the  lands 
remained  unpaid,  are  not  wholly  insupported  by  the  evidence, 
and  there  was  no  sufficient  reason  for  disregarding  them,  if,  in 
the  absence  of  exceptions,  they  could  have  been  reviewed. 
The  chancellor  ought  to  have  accepted  them  as  correct  and  ren- 
dered a  decree  in  conformity  to  them. 

The  decree  is  reversed  and  the  proper  decree  will  be  here 
rendered. 


96  SUPREME  COURT  [Dec.  Term, 

[Farrow  v.  Andrews  &  Co.] 


Farrow  v,  Andrews  <&  Co. 

Action  on  Promissory  Note. 

1.  A^o  impli£d  warranty  in  sale  of  guano  by  one  who  is  not  the  mamifac- 
turer. — There  is  no  implied  warranty  in  the  sale  of  guano  by  one  who  is 
not  shoM'n  to  have  manufactured  it,  that  it  was  reasonably  well  adapted 
to  the  purposes  for  which  it  was  purchased ;  but  in  such  a  sale,  like  that 
of  any  other  merchandise,  the  law  exacts  from  the  seller  only  good  faith 
and  fair  dealing. 

2.  Expression  of  opinion  not  a  warranty. — The  mere  expression  of  an 
opinion  by  one  selling  guano,  that  it  was  a  good  fertilizer,  does  not  amount 
to  a  warranty. 

3.  Plea  raising  immaterial  issue;  \vhen  evidence  in  support  of  should  be 
received. — Where  issue  is  joined  on  an  insufficient  plea,  it  becomes  one 
of  the  issues  to  be  tried  by  the  jurj-^,  and,  although  it  is  immaterial,  the 
court  has  no  discretion,  but  must  receive  evidence  offered  in  support  of 
the  averments  of  the  plea. 

Appp:al  from  Randolph  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

This  action  was  brought  by  the  appellees  against  the  appel- 
lant, and  was  founded  on  a  promissory  note,  executed  by  the 
latter  to  the  former.  •  In  addition  to  the  plea  set  out  in  the 
opinion,  the  appellant  pleaded  the  general  issue,  and  also,  by 
way  of  set-off,  damages  which,  it  is  alleged,  he  sustained 
on  account  of  a  breach  of  a  warranty  in  the  sale  by  the  ap- 
pellees to  the  appellant  of  a  lot  of  guano,  which  they  "  war- 
ranted to  be  good  guano,  when  in  fact  and  in  truth  the  said 
guano  was  wholly  worthless  and  of  no  value."  On  the  trial  it 
was  shown  that  the  note  sued  on  was  executed  by  the  appellant 
to  the  appellees  in  consideration  of  certain  guano  which  he  pur- 
chased from  them.  It  was  not  shown  that  the  appellees  man- 
ufactured the  guano.  The  appellant,  "  for  the  purpose  of  show- 
ing a  want  of  consideration  in  the  note  sued  on,"  offered  proof 
tending  to  show  that  the  guano  so  purchased  by  him  was  worth- 
less and  of  no  value ;  but,  on  the  objection  of  the  appellees,  the 
court  refused  to  allow  the  appellant  to  make  the  offered  proof, 
and  he  excepted.  The  evidence  also  tended  to  show,  that  the 
guano  was  sold  by  an  agent,  and  that  this  agent  told  appellant, 
at  the  time  of  the  sale,  that  the  appellees  had  instructed  him  to 
say  to  purchasers,  that  they  believed  it  was  good.  It  was  also 
shown  that  the  appellees  had  expressly  instructed  this  agent 
not  to  warrant  the  guano  sold  by  him  for  them.  The  court 
charged  the  jury  in  writing,  at  the  request  of  the  appellees, 
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that  if  they  believed  all  the  evidence,  they  must  find  for  them 
to  which  charge  the  appellant  excepted.  There  was  a 
verdict  for  the  appellees,  on  which  a  judgment  was  rendered 
in  their  favor.  The  rulings  of  the  Circuit  Court  above  noted 
are  here  assigned,  among  others,  as  error. 

Smith  &  SMrrn,  for  appellant,  cited  Gaminell  v.  Gunhy,  52 
Ga.  504 ;  Sims  v.  Jlowell,  49  Ga.  62  ;  Jones  v.  Bright,  5  Bing. 
533 ;  Brmon  v.  Edington,  2  IVIan.  &  G.  279 ;  Groma  v. 
Atlantic  Railway  Co.,  58  N.  Y.  358. 

Robinson  &  Denson,  contra.  (No  brief  came  to  hands  of 
reporter.) 

STONE,  J. — It  is  not  shown  in  this  record  that  Andrews  & 
Co.,  the  sellers  of  the  guano,  were  themselves  its  manufac- 
turers. Hence  there  was  no  implied  warranty  that  the  article 
sold  was  reasonably  well  adapted  to  the  purposes  for  which  it 
was  purchased.  Like  any  other  sale  of  merchandise,  the  law 
exacted  from  the  contractors  only  good  faith  and  fair  dealing. 
Neither  do  we  think  there  was  any  evidence  given  or  offered, 
tending  to  prove  a  warranty.  The  most  that  can  be  made  of 
it  is  an  expression  of  opinion  that  it  was  a  good  fertilizer. 
This  does  not  amount  to  a  warranty. —  Wilcox  v.  Henderson, 
64  Ala.  535. 

There  is  a  point,  however,  on  which  we  feel  it  our  duty  to 
reverse  several  rulings  of  the  Circuit  Court.  One  of  the  pleas 
of  defendant  is  in  the  following  language :  "  That  the  note 
sued  on  was  given  by  the  defendant  for  guano,  which  said 
guano  was  wholly  worthless  and  of  no  value,  and  the  said  note 
has  no  other  consideration  than  the  said  worthless  guano  sold 
by  the  plaintiff  to  the  defendant."  This  plea  was  not 
demurred  to,  but  the  record  informs  us,  issue  was  joined  upon 
it.  Now,  although  the  plea  was  insufficient,  yet  when  issue 
was  joined  upon  it,  it  became  one  of  the  issues  to  be  tried  by 
the  jury,  and  the  defendant  should  have  been  allowed  to  intro- 
duce testimony  in  support  of  it.  The  plea  consisted  of  two 
averments,  and  so  long  as  it  remained  as  the  basis  of  one  of  the 
issues,  although  immaterial,  the  court  had  no  discretion,  but 
should  have  received  the  evidence  offered  in  support  of  each 
of  the  averments  of  the  plea,  namely :  that  guano  was  the  con- 
sideration .of  the  note,  and  that  the  guano  was  worthless. — 
Mudge  v.  Treat,  57  Ala.  1.  Several  rulings  of  the  Circuit 
Court  are  opposed  to  these  views. 

Reversed  and  remanded. 
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£ill  in  Equity  to  have  Mortgage  Canceled  on  the  groit?id  of 
Fraiid  or   Undue  Influence. 

1.  Contracts^ ;  When  void  as  against  public  policn. — All  agreements, 
express  or  implied,  the  consideration  of  which  is  the  compounding  of  a 
felony,  or  the  suppression  of  a  prosecution  for  a  criminal  offense,  strictly 
public  in  its  character,  are  illegal  and  void  as  against  public  policy. 

2.  Same  ;  luh/'n  not  affected  by  motives  of  parties. — Where  a  crime 
has  been  committed,  creating  a  civil  liability  against  the  offender,  and  a 
settlement  of  such  civil  liability  is  made  between  the  parties  in  interest, 
the  motives  prompting  them  to  make  the  settlement,  however  reprehen- 
sible they  may  be,  are  not  cognizable  by  the  courts,  so  long  as  the  minds 
of  the  parties  fall  short  of  concurring  in  an  acjreement,  express  or  implied, 
to  compound,  or  not  to  prosecute  the  crime,  as  the  consideration,  in  part 
or  in  whole,  of  the  payment  of  the  debt  or  damages  resulting  from  the 
commission  of  the  offense. 

3.  Mortgage;  ivhen  does  not  contravene  public  policg. — A  mortgage  exe- 
cuted to  secure  a  note  made  by  a  cashier  of  a  bank  who  had  defaulted  to 
a  surety  on  his  bond  as  such  cashier,  for  an  amount  paid  for  him  by  the 
surety  in  settlement  of  the  civil  liabilitj*  growing  out  of  the  defalcation, 
there  being  no  agreement  not  to  prosecute  the  cashier  criminally,  is  not 
illegal  and  void  as  against  public  policy. 

4.  Same;  its  validity  as  affected  by  undue  influence. — The  validity  of  a 
conveyance  is  not  affected  by  the  fact  that  its  execution  was  procured  by 
the  exercise  of  undue  influence,  if  the  grantee,  being  a  purchaser  for 
value,  did  not  participate  in,  or  have  notice  of  the  wrongful  act. 

5.  Acknowledgment  of  mortgage;  its  effect  when  attacked  for  fraud. 
"Where  a  mortgage  is  duly  acknowledged  before,  and  certified  by  a  proper 
officer,  in  the  form  prescribed  by  the  statute,  this  is,  in  itself,  cogent 
proof  of  a  free  agency  and  absence  of  restraint  in  the  execution  of  the 
mortgage,  and  raises  a  presumption  in  favor  of  its  validity,  which  can 
•only  be  rebutted  by  clear  proof  of  fraud,  duress,  or  imposition  practiced 
on  the  mortgagor,  in  which  the  officer  or  mortgagee  participated. 

6.  Statute  of  frauds;  when  mortgage  not  affected  by. — Where  a  mort- 
gage executed  ito  secure  the  debt  of  another,  for  which  the  mortgagor  was 
in  no  way  liable,  contained  an  obligation  on  the  part  of  the  mortgagee 
to  insure  the  mortgaged  premises  for  two  years,  this  fulfills  the  require- 
ment of  the  statute,  that  the  consideration  should  be  expressed  in  writing. 
<Code,  1876,  k  2121.) 

Appeal  from  Mobile  Chancery  Court. 
Heard  before  Hon.  Jno.  A.  Foster. 
"The  facts  are  stated  in  the  opinion. 

J.  L.  &.  J.  G.  Smith,  for  appellant. — (1.)  It  was  legal  for 
Moog  to  compromise  his  civil  liability  as  surety  for  Hubbard, 
provided  he  was  not  intentionally  instrumental  in  stopping  the 
proceedings  set  on  -foot  by  the  bank,  and  provided  such  stop- 
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page  formed  no  part  of  the  compromise.  This  legal  act  can 
not  be  vitiated,  because  Mrs.  Strang's  chief  motive  may  have 
been  the  compounding,  or  because  the  bank  may  have  chosen 
to  drop  its  intended  criminal  proceedings  as  a  mere  incident  to 
the  recovery  of  its  money. — Harding  v.  ffoaper^  1  Stark.  467 ; 
McCllntieh  v.  Cummins,  3  McLean,  160.  Such  a  transaction 
was  lawful.  The  necessity  for  it  grew  out  of  an  illegal  act,  but 
it  in  no  way  contributed  to  the  furtherance  of  the  illegal  act, 
out  of  which  it  arose. — Scheible  v.  Bacho,  41  Ala.  439,  and  cases 
cited ;  Hughes  v.  Young,  25  Ala.  483 ;  Quivh  v.  TAomas,  6 
Mich.  76 ;  Zea.  Adm'r  v.  Cassen,  61  Ala.  312.  (2.)  Mrs.  Strang 
was  in  j)ari  delicto,  and  she,  therefore,  can  not  obtain  the  relief 
sought. — Collins  v.  JBlantern,  2  Wilson,  347 ;  1  Story's  Eq. 
Juris.  §§  296,  300;  Thomas  v.  Cronise.  16  Ohio,  54;  Eaguet 
v.  Boll,  7  Ohio,  401 ;  Sharp  v.  Taylor,  2  Phillip  Ch.  K.  801 ; 
Zea,  Adm'rv.  Cassen,  61  Ala.  315;  Swatzerv.  Gillett,  1  Chand. 
(Wis.)  208;  25  Md.  446;  11  Mass.  368;  3  Stock.  552.  (3.) 
The  mortgage  was  not  executed  by  Mrs.  Strang  while  under  du- 
ress 2)er  minas. —  Hatter'' s  Ex'rsv.  Gi'eenlee,  1  Port.  222  ;  Town 
Council  of  Cahaha  v.  Burnett,  34  Ala.  400  ;  Bood  v.  Winslow, 
2  Doug.  (Mich.)  68 ;  Blant  v.  Gunn,  2  Woods,  376 ;  Eddy  v. 
Herrin,  Yi  Me.  338 ;  ZZackett  v.  King,  6  Allen,  58 ;  Croivell  v. 
Gleason,  1  Fairfield,  325;  Watkhis  v.  Baird,  6  Mass.  506;  1 
Pars,  on  Con.  m.  p.  393  and  note.  (4.)  Moog  paid  a  valuable 
consideration  for  the  mortgage,  and  any  undue  influence  exerted 
by  Mrs  Strang's  own  family,  without  his  procurement,  consent 
or  knowledge,  can  not  affect  his  rights. — Moses  v.  Dade,  58  Ala. 
211 ;  Bogers  v.  Adams,  66  Ala.  600.  (5.)  Mrs.  Strang  is  es- 
topped by  her  acknowledgment  of  the  mortgage,  from  denying 
her  volition  in  its  execution. — -Miller  v.  Marx,  55  Ala.  322; 
Cahall  c&  Bond  v.  C.  M.  B.  A  ,  61  Ala.  246.^  (6.)  The  mort- 
gage not  within  the  statute  of  frauds. — Mcl\emie  v.  Jacltson, 
4  Ala.  233 ;  Martin  v.  Black's  Ex'rs,  21  Ala.  721 ;  Brant  on 
Suretyship,  §§  6  &  7 ;  Newberry  v.  Armstrong,  Moo.  &  M.  389 ;' 
Hawes  v.  Armstrong,  1  Bing.  ^.  R.  761 ;  Kennaway  v.  Trelea- 
"ocm,  5  Meas.  &  W.  498 ;  Adams  v.  McMillan,  ExW,  7  Port. 
73;  McQuaid  v.  Z^oniers,  46  Ala.  52;  Browne  on  Stat,  of 
Frauds,  §  405  ;  1  Brick.  Dig.,  p.  382,  §  114 ;  Whiteside  v.  Jen- 
nings, 19  Ala.  784.  The  statute  applies  to  an  executory  agree- 
ment, not  to  an  executed  contract. — Gaffard  v.  Stearns,  51  Ala. 
444.  A  mortgage  is  not  an  executory  agreement. — BurcelVs 
Adm'r.  v.  Mather,  35  Ala.  570 ;  Zove  v.  Crook,  27  Ala.  628 ; 
Watrous  v.  Chalker,  7  Conn.  224 ;  ^Yelsh  v.  I^hillips,  54  Ala. 
309 ;  Toomer  v.  Bandolph,  60  Ala.  356. 

Hannis  Taylok,  contra. — (1.)  The  case  presented  is  not  a 
case  of  duress  per  minas.     It  is  a  case  of  undue  influence,  in 
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which  a  court  or  equity  is  asked  to  intervene  for  the  protection 
of  a  feeble  old  woman,  mentally  infirm,  against  the  results  of 
the  most  unconscionable  oppression. — Story's  Eq.  Jur.  ^§  234— 
237 ;  Osgood  v.  Franklin,  2  John.  Ch.  R.  1.  .(2.)  The  law 
denounces  as  illegal  all  contracts  based  upon  the  suppression 
of  a  criminal  prosecution. — Town  of  Sharon  v.  Gager,  46 
Conn.  189;  McMahort  v.  Smith,  47  Conn.  223;  '6  Wis.- 
42 ;  3  Cush.  454 ;  9  Vermont,  23,  28,  308 ;  30  Me.  105 ;  9  X. 
Hamp.  197.  (3.)  The  complainant's  case  is  not  within  the  in- 
fluence of  the  doctrine  of  in  pari  delicto. — 2  Story's  Eq.  Jur.  § 
695  a ;  1  Story's  Eq.,  §  300 ;  Basan/j^tet  v.  Dashwood,  Cas,  T. 
Talbot,  37,  40',  41;  2  Ves.  156;  18  VeS.  379;  Adam's  Eq.  (3d 
Am.  Ed.)  p.  419,  (4.)  The  mortgage  is  voidable  under  statute 
of  frauds. — Rig^^y  v.  JVorwood,  34  Ala.  129.  The  mortgage 
an  executory  contract. — Denton  v.  Emjlish,  10  Am.  Decisions, 
639 ;  1  Powell  on  Con.  234 ;  Pars,  on  Con.  58,  note,  y. 

SOMERVILLE,  J.— The  bill  in  this  case  was  tiled  by  the 
appellee,  Julia  A.  Strang,  for  the  purpose  of  cancelling  a  mort- 
gage executed  by  her  to  the  appellant,  Moog,  on  certain  real 
estate  owned  by  her  in  the  city  of  Mobile,  of  which  she  was  at 
the  time  in  possession.  The  debt  secured  by  the  mortgage  was 
due,  not  by  the  mortgagor,  but  by  her  son-in-law,  one  Hubbard, 
and  was  evidenced  by  his  promissory  note  payable  to  the  mort- 
gagee, Moog.  The  consideration  of  the  note  was  money  ad- 
vanced by  Moog,  at  the  request  of  Mrs.  Strang,  to  Hubbard, 
which  was  paid  by  the  latter  to  the  National  Commercial  Bank 
of  Mobile,  in  part  compromise  of  a  large  pecuniary  liability 
created  by  his  own  defalcation  as  cashier  of  the  bank.  The  ap- 
pellant was  surety  on  Hubbard's  bond,  and  himself  paid  half  of 
the  sum  agreed  to  be  received  by  the  bank. 

It  is  contended  by  appellee's  counsel,  in  the  first  place, 
that  the  sole  and  only  consideration  for  the  execution  of  the 
mortgage  was  the  illegal  suppression  of  a  criminal  prosecution 
inaugurated  against  Hubbard  by  the  bank,  charging  him  with 
the  embezzlement  of  its  funds.  There  can  be  no  doubt  of  the 
soundness  of  the  proposition  of  law  contended  for  in  this  re- 
gard. All  agi'eements  are  unquestionably  illegal  and  void,  as 
against  the  public  policy,  the  consideration  of  which  is  the  com- 
pounding of  a  felony,  or  the  suppfession  of  a  prosecution  for  a 
criminal  oifense,  strictly  public  in  its  character.  Whether  such 
agreement  is  express  or  implied,  it  is  fatally  void,  and  its  enforce- 
ment will  not  be  countenanced  by  the  courts. — Chittv,  Cont. 
(11th  Amer.  Ed.)  991 ;  1  Add.  Cont.  §  258. 

The  facts  of  the  present  case,  in  our  opinion,  fall  very  far 
short  of  proving  any  such  agreement,  either  directly  or  by  im- 
plication.    It  is  true,  as  the  record  shows,  that  the  bank  officers 
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had  employed  attorneys  to  inaugurate  a  prosecution  against 
Hubbard,  and  some  steps  were  taken  in  th-at  direction.  It  fur- 
ther appears  that,  after  the  compromise  by  Hubbard  and  IVToog 
of  tlie  civil  liability  of  the  former  created  by  the  alleged  em- 
hezzlement,  the  prosecution  was  carried  no  further  by  the  bank. 
This  fact  alone  might  create  some  suspicion  of  an  agreement  to 
stifle  the  prosecution,  but  even  this  mere  cloud  of  a  suspicion 
is  entirely  dissipated  by  the  evidence.  There  is  not  only  no 
proof  of  such  an  agreement,  but  affirmative  proof  that  there 
was  no  agreement  on  the  subject  whatever,  either  express  or 
implied.  The  bank  was  under  no  legal  compulsion  to  prose- 
cute. Like  a  natural  person,  it  could  elect  to  do  so  or  not. 
The  law  does  not  undertake  to  imperatively  control  the  exer- 
cise of  this  power  of  election  or  legal  option,  but  it  merely  for- 
bids all  agreements  between  the  parties,  stipulating  to  influence 
it,  by  stamping  them  with  the  vice  of  invalidity.  Xor  does  it 
any  more  seek  to  control  the  hope  or  expectations  of  the  offen- 
der. He  may  very  reasonably,  in  many  cases,  expect  that  the 
prompt  settlement  of  a  discovered  defalcation  may  tend  to  par- 
alyze the  energy  of  an  incipient  prosecution,  and,  however  rep- 
rehensible the  motives  of  the  parties,  they  are  not  cognizable  by 
the  courts  so  long  as  their  minds  fall  short  of  concurring  in  an 
agreement,  express  or  implied,  to  compound  or  not  to  prose- 
cute, as  the  consideration,  in  part  or  in  whole,  of  the  payment  of 
the  debt  or  damages  resulting  from  the  crime  committed.  The 
application  of  these  principles  leads  us  to  the  necessary  conclu- 
sion, that  there  can  be  no  illegality  in  the  consideration  of  the 
mortgage  executed  by  the  appellee,  IVIrs.  Strang. — McClintick 
-y.  Cummins^  3  JVTcLean,  160;  McMahon  v.  Smith,  [47  Conn. 
221]  36  Amer.  Kep.  67;  Feed  v.  McKee,  [42  Iowa,  689]  20 
Amer.  Rep.  631;  Partridge  v.  Hood,  [120  Mass.  403]  21  Am. 
Eep.  524;  1  Bouv.  L.  Dit.  title,  ^^Compounding  a  felony;''^ 
Chitty  on  Contr.  (11  Amer.  Ed.)  991-2. 

The  second  ground  upon  which  the  validity  of  the  mortgage 
is  assailed,  is  that  of  duress,  in  the  nature  of  undue  influence, 
alleged  to  have  been  exercised  upon  the  maker  of  the  instru- 
ment in  procuring  its  execution.  Conceding  that  Mrs.  Strang 
acted  under  circumstances  of  extreme  distress  or  necessity,  sup- 
erinduced by  the  apprehended  prosecution,  such  as  to  over- 
come her  free  agency— a  conclusion  we  would  scarcely  feel  au- 
thorized intelHgibly  to  draw  from  the  evidence — it  is  manifest 
that  none  of  these  influences  of  duress  Mere  exerted  upon  her  by 
the  agency  of  Moog,  the  appellant.  If  morally  she  was  put  in 
mncidis,  it  was  through  undue  sympathy,  fear  and  restraint  ex- 
cited by  members  of  her  own  household,  who  were  eager  to 
save  a  husband  or  kinsman  from  the  disgrace  of  an  exposure  or 
conviction,  which  would  bring  with  it  attendant  evils  griev- 
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ously  affecting  their  owu  social  well-being.  With  these  agen- 
cies of  undue  influence,  if  any,  there  is  no  testimony  showing 
Moog's  complicity  or  connection  in  any  manner.  He  himsel? 
testifles  that  he  was  ignorant  of  the  fact  that  any  prosecution 
was  threatened  until  after  the  mortgage  was  executed,  and  there 
is  no  one  to  gainsay  his  assertion.  When  an  instrument  is  pro- 
cured to  be  executed  under  the  influence  of  duress  of  this  na- 
ture, and  the  mortgagee,  or  other  purchaser  for  valuable  con- 
sideration, does  not  participate  in  the  wrongful  act,  and  has  no 
notice  of  it,  the  validity  of  the  instrument  is  in  no  wise  affected 
or  vitiated.  This  proposition  is  too  well  settled  by  this  court,, 
and  generally  by  authority,  for  further  discussion. — Rogers  v. 
Adams,  Q6  Ala.  600;  Moses  v.  Dade,  58  Ala.  211;  Schroder 
V.  Decker,  9  Penn.  St.  14;  Green  v.  Scranage,  19  Iowa,  461: 
Talley  v.  Robinson,  22  Gratt.  (Va.)  888. 

The  mortgagor,  furthermore,  in  this  case,  duly  acknowledged 
before  a  proper  officer,  that  she  voluntarily  executed  the  instru- 
ment, and  the  officer  attaches  the  usual  certificate  of  acknowledg- 
ment in  the  form  prescribed  by  statute.  This  circumstance  is. 
in  itself  cogent  proof  of  a  free  agency  artd  absence  of  restraint  in 
the  execution  of  the  mortgage,  and  raises  a  presumption  in  fa- 
vor of  its  validity,  which  can  only  be  rebutted  by  clear  proof  of 
fraud,  duress  or  imposition  practised  on  tlie  mortgagor,  in  which 
the  oflicer  or  mortgagee  participated. — Miller  v.  Marx^  55  Ala. 
322;  Graham,  v.  Anderson,  42  111.  514;  Fosdick  v.  Risk,  15 
Ohio,  84;  Morin^s  v.  Sargent,  18  Iowa,  90. 

The  mortgage  in  question  was  very  clearly  not  -within  the  op- 
eration of  the  statute  of  frauds.  If  it  be  regarded,  in  any  sense, 
as  an  executory  and  not  an  executed  agreement,  it  fulfilled  with 
certainty  the  requirements  of  the  statute,  that  the  consideration 
should  be  expressed  in  writing. — Code,  18T6,  ^  2121.  The  ob- 
ligation assumed  by  Moog  to  insure  the  mortgaged  property 
for  the  space  of  two  years,  was  both  beneficial  to  the  promisee 
and  prejudicial  to  the  promisor,  and  is  expressed  as  a  part  of 
the  consideration  of  the  mortgage.  This  was  clearly  sufficient, 
leaving  out  of  view  the  further  recitals  in  the  mortgage,  which 
make  it  apparent  that  the  money  advanced  Hubbard  was  really 
paid  at  the  request  of  Mrs.  Strang,  the  mortgagor. — Martin  v. 
Black's  Ex'rs,  21  Ala.  721 ;  Rigly  v.  Norwood,  34  Ala.  129 ; 
Browne  on  Stat.  Fr.  §  405. 

The  decree  of  the  chancellor  granting  relief  to  the  complain- 
ant was  erroneous  and  must  be  reversed,  which  is  hereby  accord- 
ingly ordered,  and  a  decree  is  here  rendered  dismissing  the  bilL 

VOL.  LXIX. 


1881.]  OF  ALABAMA.  103 

[Childers  v.  The  City  of  Greenville.] 


Cliilders  v.  The  City  of  Greenville. 

Statutory  Action  hy  Material-man  to  Enforce  Lien. 

1.  Statutory  lien  of  material-man  ;  its  extent  v-hen  materials  furnislled 
to  the  contractor. — Under  the  statute  jjiving  a  lien  to  mechanics,  employees 
and  material-men  (Code,  §§  8440-o4()l),  the  lien  of  a  material-man  for 
supplies  furnished  by  him  imder  a  contract,  not  with  the  owner  or  pro- 
prietor, but  with  the  contractor  who,  under  his  t-ontract,  was  to  supply 
the  proper  materials,  exists  only  when  there  is  a  balance  due  from  the 
owner  or  proprietor  to  the  contractor,  and  extends  only  to  such  balance. 

Appeal  from  Butler  Circhit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

This  action  was  commenced  on  the  1st  of  January,  1881,  and 
was  broiiglit  by  A.  F.  Childers  against  J.  M.  Ford  and  the  City 
of  Greenville,  under  the  statute,  to  enforce  an  alleged  lien  on 
a  certain  building  in  said  city,  for  the  construction  of  which, 
and  for  the  materials  to  be  used  therein,  the  city  had  contracted 
with  Ford,  for  the  value  of  materials  which  the  plaintiff  had 
furnished  Ford  to  be  used,  and  which  had  been  used,  in  the 
construction  of  said  building.  The  evidence  on  the  trial  showed, 
that  at  the  time  plaintiff  gave  the  city  the  notice  of  the  tiling 
of  his  claim  which  is  required  by  section  8457  of  the  Code,  the 
city  did  not  owe,  nor  did  it  afterwards  owe.  Ford  anything  un- 
der his  contract  for  the  construction  of  said  building.  On  the 
written  request  of  said  city,  the  court  charged  the  jury,  that  if 
they  believed  the  evidence  they  must  tind  for  it ;  and  to  the 
giving  of  this  charge  the  plaintiff  excepted,  and  here  assigns 
the  same  as  error. 

J.  C.  RiCHAKDSON,  for  appellant. 

Gamble  &  Bolling,  contra. 

BRICKELL,  C.  J. — The  present  action  is  founded  on  the 
theory  that  a  lien  had  attached  to  the  building  which  was  in 
course  of  construction  for  the  value  of  the  brick  the  appellant 
had  sold  to  Ford,  with  whom  the  appellee  had  contracted  for 
the  erection  of  the  building,  and  who  was  to  supply  the  proper 
material.  The  lien  exists  in  such  case  only  when  there  is  a 
balance  due  from  the  proprietor  to  the  contractor,  and  extends 
only  to  such  balance. — Geiger  f.  JTussey,  63  Ala.  338.  The 
evidence  showing  clearly,  and  being  undisputed,  that  there  was 
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no  amount  due  from  the  city  to  Ford,  on  account  of  the  con- 
tract for  the  construction  of  the  building,  the  Circuit  Court 
properly  instructed  the  jury  to  find  for  the  defendant. 
Affirmed. 


TV^eems  v.  Weems. 

Action  on.  Account. 

1.  Bill  of  exceptions ;  its  office,  and  what  it  should  contain. — The  object 
of  a  bill  of  exceptions  is  to  make  the  record  speak  what  would  not  other- 
wise appear,  touching  any  "  charge,  opinion  or  decision  "  of  the  court,  in 
which  the  court  is  supposed  to  have  erred,  to  the  prejudice  of  the  party 
complaining ;  but  it  should  not  contain  'the  process,  pleadings  or  judg- 
ment of  the  court,  as  these  are  parts  of  every  record  and  do  otherwise 
appear.  The  bill  should  also  be  signed  by  the  presiding  judge  in  such 
manner  as  to  show  that  it  was  intended  as  a  bill  of  exceptions. 

2.  What  is  not  a  bill  of  exceptions. — Where  tlie  caption  of  a  record  sent 
to  this  court  on  appeal,  after  i^gtating  the  style  of  the  case,  the  term  of  the 
court,  and  the  name  of  the  presiding  judge,  is  in  these  words :  "  On  the 
trial  of  this  cause  the  following  proceedings  were  had  "  ;  and  then  follow 
a  motion  to  have  counsel  assigned  to  defend  for  the  defendant,  who  was 
a  non  compos,  the  assignment  of  counsel,  and  then  the  process,  pleadings 
and  judgment-entry  and  the  other  proceedings  in  the  cause,  in  consecu- 
tive order ;  to  which  is  added  the  following  words :  "And  the  defendant's 
attorneys  now  assign  each  and  all  of  the  said  rulings  of  the  court  as  er- 
rors. (Signed)  Wm.  L.  Whitlock," — held,  that  this  can  not  be  regarded 
as  a  bill  of  exceptions,  as  it  fails  to  express  directly,  or  by  implication, 
that  it  was  so  intended. 

3.  Demurrer  to  entire  complaint ;  ivhen  should  he  overruled. — A  demur- 
rer to  an  entire  complaint,  consisting  of  two  or  more  counts,  should  be 
overruled,  if  any  one  of  the  counts  is  sufficient. 

Appeal  from  Cherokee  Circuit  Court. 

Tried  before  Hon.  W.  L.  Whitlock. 

This  was  an  action  of  assumpsit  by  Asa  Weems,  the  appellee, 
against  Joel  Weems,  the  appellant.  The  complaint  contains 
three  counts,  one  on  an  account  stated,  one  on  an  account  for 
money  had  and  received,  and  one  for  goods  and  chattels  sold. 

The  case  made  by  the  record  is  stated  in  the  opinion  of  the 
court. 

James  H.  Savage,  for  appellant. 

Walden  &  Son,  and  Watts  &  Sons,  contra. — There  is  no 
bill  of  exceptions  in  this  case,  and  this  court  can  not  look  be- 
yond that  which  is  shown  to  be  tlie  record.  There  seems  to  be 
one  continuous  record,  without  distinguishing  between  what  is 
legitimately  record,  and  what*  is  otherwise  made  record.     If  this 
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paper  purported  to  be  a  bill  of  exceptions,  it  might  possibly  be 
so  treated ;  and  then  this  court  could  not  look  to  the  decisions 
of  the  lower  court  on  the  pleadings  incorporated  in  the  bill  of 
exceptions. 

STONE,  J. — It  is  to  be  regretted  that  the  present  record 
comes  before  us  in  so  confused  a  shape,  that  we  are  unable  to 
review  the  rulings  in  the  court  below.  If  properly  presented, 
we  M^ould  not  hesitate  to  announce  that  in  several  important 
particulars,  the  Circuit  Court  erred.  What,  in  the  argument  of 
counsel,  is  claimed  as  a  bill  of  exceptions,  w^e  can  not  so  regard. 
Sections  3107-8  of  the  Code  of  1876  give  directions  for  the 
preparation  and  execution  of  a  bill  of  exceptions.  "Either  of 
the  parties  in  any  civil  case,  during  the  trial  of  the  cause,  may 
reserve,  by  bill  of  exceptions,  any  charge,  opinion,  or  decision 
of  the  court,  touching  the  cause  of  action,  and  which  would  not 
otherwise  appear  of  record.  The  bill  must  be  tendered  by  the 
party  supposing  himself  aggrieved,  stating  the  point,  charge, 
opinion,  or  decision,  wherein  the  court  is  supposed  to  err,  wdth 
such  a  statement  of  the  facts  as  is  necessary  to  make  it  intelli- 
gible." The  substance  of  what  a  bill  of  exceptions  shall  con- 
tain, has  come  to  be  pretty  well  understood.  Its  object  is  to 
make  the  record  speak,  what  would  not  otherwise  appear,  touch- 
ing any  "charge,  opinion  or  decision''  of  the  court,  in  which 
the  court  is  supposed  to  have  erred,  to  the  prejudice  of  the 
party  complaining.  It  need  not  and  should  not  contain  the 
process,  the  pleadings,  or  judgment  of  the  court.  All  these  are 
parts  of  evexy  record,  and  do  otherwise  appear.  It  should  also 
be  so  framed,  as  to  show  its  purpose,  and  must  be  signed  by  the 
presiding  judge,'  in  such  manner  as  to  show  it  was  intended  as 
a  bill  of  exceptions.  We  are  no  sticklers  for  form,  but  the  pur- 
pose to  reserve  the  point  or  points  must  appear  in  substance. 

The  present  record  is  made  up  entirely  of  a,  bill  of  excep- 
tions, or  it  contains  no  bill  of  exceptions.  The  process,  com- 
plaint, demurrer,  amended  complaint,  pleas,  evidence,  charges 
of  the  court,  judgment-entry,  are  each  and  all  stated  in  consecu- 
tive order,  and  if  there  be  a  bill  of  exceptions,  all  these  consti- 
tute a  part,  or  parts  of  it,  and  neither  of  them  otherwise  ap- 
pear in  the  record.     The  caption  of  the  record  is  as  follows : 

"Asa  Weems,  plaintiff,    J        In    Circuit   Court,    Cherokee 

V.  V  county.  Spring  term,  1880.    Hon. 

Joel  Weems,  defendant.      )  W.  L.  Whitlock,  judge,  presiding. 

On  the  trial  of  this  cause  the  following  proceedings  were  had. ' 
Tlien  comes  a  motion  to  have  counsel  assigned  to  defend  for 
the  defendant,  who  was  a  iKm,  eompo-s ;  and  the  court  assigned 
counsel  for  the  purpose.  Then  follow  the  entire  proceedings 
in  the  cause,  as  stated  above,  beginning  with  the  summons  and 
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complaint,  and  ending  with  the  verdict  and  judgment.  To  that 
is  added  the  following  words,  and  only  the  following  words : 
'"And  the  def't's  att'ys  now  assign  each  and  all  of  the  said  rul- 
ings of  the  court  as  errors.       (Signed)      Wm.  L.  Whitlock." 

We  can  not  regard  this  as  a  bill  of  exceptions,  for  it  fails  to 
express  directly,  or  by  implication,  that  it  was  so  intended. 

The  judgment-entry  contains  the  ruling  of  the  court  on  the 
demurrer  to  the  complaint.  The  demurrer,  however,  was  to 
the  entire  complaint,  and  some  of  the  counts  are  certainly  suf- 
ficient. The  Circuit  Court  did  not  err  in  overruling  the  demur- 
rer.— Prycn'  v.  Beck,  21  Ala.  393 ;  Hayes  v.  Anderson,  5T 
Ala.  374. 

Affirmed. 


The  Central  Railroad  and  Banking- 
Company  of  Georgia  v,  Letcher. 

Action  against  Railroad  Company  for  Personal  Injuries 
caused  hy  the  Ilunnhuj  of  its  TraiTis. 

1.  Negligence  ;  failure  to  give  signals  required  by  statute ;  contributory 
negligence. — While  the  negligence  of  the  employees  of  a  railroad  company 
in  failing  to  sound  the  whistle  or  to  ring  the  bell,  as  required  by  the  stat- 
ute, immediately  before  and  at  the  time  of  leaving  a  depot,  is  of  itself 
and  in  itself  negligence,  involving  the  company  in  liability  for  all  injuries 
to  person  or  property  resulting  from  the  failure ;  still  the  statute  does  not 
relieve  one  in  i)eril  of  injury  from  such  failure  and  consequent  negligence, 
from  the  duty  and  necessity  of  taking  ordinary  care  to  avoid  the  injury, 
nor  does  it  inodify  or  abrogate  the  principle^  that  a  plaintiff  shall  not 
recover  for  injuries,  not  wanton  in  their  character,  to  which  his  own  neg- 
ligence directly  and  immediately  contnbutes. 

2.  Contributory  negligence  ;  what  irill  d^'feat  recovery. — Plaintiff  having 
boarded  defendant's  passenger  train,  for  a  lawful  purpose,  on  its  arrival 
at  one  of  the  regular  stations  on  the  line  of  its  railroad,  was  detained  by 
his  business  uiitil  after  the  train  had  started  on  its  journey ;  and  while 
the  train  was  moving  from  the  depot,  its  s})eed  increasing  each  moment, 
he,  of  his  own  accord,  to  prevent  being  carried  off,  and  without  notifying 
any  of  defendant's  employees  of  his  presence,  and  without  requesting 
any  of  them  to  slow  or  stop  the  train,  and  without  any  effort  to  arrest  it« 
progress,  walked  from  the  platform  of  one  car  t<3  that  of  another,  and 
with  papers  in  his  right  hand,  descended  the  steps  of  the  car  and  jumped 
from  the  moving  train  at  right  angles  thereto  and  fell,  and  in  the  fall  his 
left  arm  was  caught  under  the  wheel  of  the  car  and  crushed :  Held,  that 
the  injury  sustained  by  the  plaintiff  was  attributable  directly  and  imme- 
diately to  his  own  thoughtless  and  reckless  act,  and  he  can  not  therefore 
recover,  though  the  defendant  was  negligent  in  not  giving  the  signals 
required  by  the  statute,  before  and  at  the  time  the  train  left  the  station. 

Appeal  from  Lee  Circuit  Court. 
Tried  before  Hon,  II.  D.  Clayton. 
Vol.  lxix. 
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This  was  an  action  by  James  F,  Letcher,  the  appellee,  against 
The  Central  Railroad  and  Banking  Company  of  Georgia  and 
The  Georgia  Railroad  and  Banking  Company,  corporations  own- 
ing and  operating  a  railroad  in  this  State,  the  appellants,  for  the 
purpose  of  recovering  damages  for  personal  injuries  sustained 
by  the  appellee  in  jumping  from  the  train  of  the  appellants- 
while  it  was  in  motion.  The  companies  pleaded  not  guilty,  and 
upon  the  issue  thus  made  the  cavise  was  tried.  The  plaintiff 
in  the  lower  court  was  examined  as  a  witness  in  his  own  behalf, 
and  his  testimony  was,  in  substance,  as  follows :  On  the  evening 
of  March  7th,  1679,  he  went  on  board  of  one  of  tlie  passenger 
trains  of  the  defendants,  at  its  regular  depot  in  the  town  of 
Auburn,  for  the  purpose  of  handing  a  note  to  a  young  lady, 
who  was  expected  to  pass  through  on  the  train  on  her  way  to 
Montgomery,  at  the  same  time,  at  the  request  of  an  acquaint- 
ance, escorting  on  the  train  another  lady  who  intended  becom- 
ing a  passengei'  thereon.  There  w^as  no  conductor  in  the  ladies' 
car  when  he  entered,  and  he  had  some  trouble,  and  experienced 
some  delay  in  finding  a  seat  for  the  lady  whom  he  had  escorted 
on  board  of  the  train,  but  finally  succeeded  in  obtaining  one 
near  the  door.  By  the  time  the  lady  had  taken  her  seat  the 
train  started,  and  plaintiff,  turning  to  the  lady  for  whom  he  had 
the  note,  and  who  w^is  seated  immediately  across  the  aisle  from 
the  one  for  whom  he  had  obtained  the  seat,  told  her  that  he- 
had  a  note  for  her,  but  that  he  did  not  have  the  time  to  give  it 
to  her,  he  at  the  same  time  continuing  to  move  towards  the 
door  of  the  car,  and  taking  out  some  letters  from  the  breast 
pocket  of  his  coat.  Without  stopping  he  M-ent  out  the  door,. 
and  finding  a  man  on  the  platform  of  the  car  out  of  which  he 
had  come,  and  in  the  way  of  his  getting  off  therefrom,  he- 
stepped  forward  on  the  rear  platform  of  the  next  car,  and 
-thence  down  the  steps  and  directly  oif  the  car  at  right  angles- 
thereto,  still  having  in  his  right  hand  the  letters  which  he  had 
taken  from  his  coat  pocket,  while  he  was  in  the  car.  He  did 
not  remember  whether  he  took  hold  of  the  railing  with  his  left 
hand  or  not.  At  the  time  he  stepped  off  the  ( ar.  the  train 
was  running  at  the  rate  of  five  or  six  miles  an  hour.  As  his 
foot  touched  the  ground  he  was  tripped  by  the  two  motions, 
and  fell  to  tlie  ground,  and  as  he  fell  his  left  arm  was  caught 
under  the  wheel  or  some  portion  of  the  car,  and  was  so  crushed 
and  mutilated  that  it  had  to  be  amputated.  lie  did  not  hear  the- 
bell  ring,  or  the  whistle  blow,  immediately  before  or  at  the  time 
the  train  started. 

Several  other  witnesses  were  examined,  and  the  evidence  was- 
conflicting  as  to  the  length  of  time  the  train  stopped  at  the  de- 
pot, some  testifying  that  it  did  not  stop  a  minute,  others  that 
it  stopped  two  or  three  minutes,  and  as  to  whether  the  bell  rang 
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•or  the  whistle  blew  immediately  before  and  at  the  time  of  start- 
ing, and  also  on  other  points.  But  the  view  of  the  case  taken 
by  the  court  renders  it  unnecessary  to  further  set  out  the  testi- 
mony. In  addition  to  numerous  other  cliarges,  the  defendants 
asked  the  court  in  writing  to  charge  the  jury,  that  if  they  be- 
lieved the  evidence  they  must  find  for  the  defendants.  The 
court  refused  to  give  the  charge,  and  the  defendants  excepted. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  a  judgment 
was  rendered  thereon  in  his  favor.  The  ruling  of  the  Circuit 
•Court  above  noted  is  one  of  the  errors  here  assigned. 

Geo.  p.  Harrison,  for  appellants. 

J.  M.  Chilton,  W.  H.  Barnes  and  W.  J.  Samford,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J.— In  3L  &  C.  R.  R.  v.  Copeland,  61  Ala. 
376,  the  undisputed  facts  were,  that  plaintiff's  intestate  at- 
tempted to  cross  defendant's  railroad  track,  by  passing  under  the 
coupling  of  two  box  cars,  which  were  coupled  together  and  con- 
stituted part  of  a  freight  train,  then  standing  temporarily  on 
the  side  track,  placed  there  with  locomotive  and  steam  up,  to 
allow  a  passenger  train  to  pass  it.  While  in  the  act  of  passing 
under  the  coupling,  the  train  was  moved,  and  he  was  knocked 
down,  run  over  and  killed.  There  was  conflict  in  the  proof  as 
to  whether  the  required  signals  were,  or  were  not  given ;  but 
upon  the  assumption  that  the  signals  required  by  statute  were 
not  giv^en,  and  upon  a  consideration  alone  of  the  undisputed 
facts,  we  held,  that  the  attempt  thus  to  pass  between  the  cars 
of  a  train,  which  he  must  have  known  was  liable  to  be  moved, 
could  not  be  classed  as  less  than  negligence,  bordering  on  reck- 
lessness. "It  certainly  contributed,"  we  said,  "proximately 
contributed  to  the  very  sad  disaster  which  followed.  If  the  usual 
signals  had  been  sounded,  probably  the  intestate  could  have  ex- 
tricated himself  in  time  to  save  his  life.  If  he  had  not  at- 
tempted to  cross  over  between  the  cars,  he  would  have  been 
in  no  peril,  and  suffered  no  injury.  Both  were  in  fault."  Our 
decision  in  that  case  was,  that  there  could  be  no  recovery 
against  the  railroad  company,  although  there  was  on  its  part  neg- 
ligence in  failing  to  give  the  signals  required  by  statute,  imme- 
diately before,  and  at  the  time  of  the  moving  or  departure  of 
the  train,  the  injury  not  ha%nng  been  inflicted  wantonly  or  inten- 
tionally. 

Applying  the  same  principles  to  the  facts  of  this  case,  as 
shown  by  the  evidence  of  the  plaintiff",  and  deducing  therefrom 
■every  inference  advantageous  to  him,  which  may  be  fairly  and 
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properly  deduced ;  excluding  all  evidence  favorable  to  the  de- 
fendants, the  injury  of  which  he  complains  is  attributable 
directly  and  immediately,  not  to  the  negligence  imputed  to  the 
defendants,  but  to  his  own  thoughtless  and  reckless  act.  The 
risk  he  assumed,  and  assumed  only  to  avoid  a  slight  temporary 
inconvenience,  in  view  of  the  circumstances,  was  more  hazard- 
ous than  that  Copeland  assumed.  When  he  endeavored  to  pass 
under  the  train,  it  was  motionless,  and  there  was  no  indication 
that  it  would  be  moved  before  he  would  have  passed  beyond  it. 
The  train  here  was  moving  from  a  regular  depot,  on  its  accus- 
tomed journey,  the  speed  increasing  every  moment;  all  who 
were  in  charge  of  it  were  ignorant  that  the  plaintiff  was  upon 
it ;  and  without  notice,  or  request  to  any  of  them  to  slow  or 
stop  the  train,  without  an  effort  to  arrest  its  progress,  of  his 
own  accord,  his  right  hand  tilled  with  papers  taken  from  his 
pocket,  he  walks  from  one  platform  to  another,  and  descends  in 
a  manner  that  was  almost  certain  to  cause  him  to  fall.  To 
permit  him  to  recover  of  the  defendants  for  the  injuries  sus- 
tained by  the  fall,  would  be  simply  compelling  them  to  com- 
pensate him  for  his  own  wrongful  and  reckless  act.  Under 
these  circumstances,  the  court  should  have  instructed  the  jury, 
on  the  request  of  the  defendants,  that  the  plaintiff"  had  no  right 
of  recovery.  There  was  really  no  question  to  submit  to  the  de- 
termination of  the  jury,  without  seeming  to  invite  them,  under 
the  influence  of  sympathy  for  the  sufferings  of  the  plaintiff,  or 
upon  conjecture  and  speculation,  to  render  a  verdict  it  would 
have  been  the  duty  of  the  court  to  set  aside. — M.  db  C.  R.  li. 
Co.,  supra  I  It.  IL  Co.  v.  Houston.,  95  U.  S.  697. 

As  was  said  by  Black,  C.  J.,  in  R.  R.  Co.  v.  Aspell,  23  Penn. 
St.  147 :  "  It  has  been  a  rule  of  law  from  time  immemorial,  and 
it  is  not  likely  to  be  changed  in  all  time  to  come,  tliat  there  can 
be  no  recovery  for  an  injury  caused  by  the  mutual  default  of 
both  parties.  When  it  can  be  shown  that  it  would  not  have 
happened  except  for  the  culpable  negligence  of  the  party  injured, 
concurring  with  that  of  the  other  party,  no  action  can  be  main- 
tained." The  negligence  of  the  employees  of  the  defendants — 
the  failure  to  *ound  the  whistle  or  to  ring  the  bell,  as  required 
by  the  statute,  immediately  before  and  at  the  time  of  leaving 
the  depot,  involved  the  defendants  in  liability  for  all  injuries  to 
person  or  property,  resulting  from  the  failure.  Of  itself,  and 
in  itself,  it  was  negligence. — 3f.  (&  C.  R.  R.  Co.  v.  Copeland, 
supra;  2  Thomp.  Neg.  232,  §  8.  The  statute  does  not  relieve 
whoever  may  be  in  peril  of  injury  froui  the  neglect  of  the  ser- 
vants and  employees  of  the  railroad  company  to  observe  its  re- 
quirements, from  the  duty  and  necessity  of  taking  ordinary 
care  to  avoid  the  injury ;  nor  does  it  modify  or  abrogate  the 
principle,  that  a  plaintiff"  shall  not  recover  for  unintentional 
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injuries — for  injuries  not  wanton — to  which  his  own  nep^ligenee 
directly  and  immediately  contributes. — R.  R.  Co.  v.  Houston^ 
supra. 

The  only  injury  which  could  have  resulted  to  the  plaintiff, 
from  the  neglect  to  give  the  signals  for  the  departure  of  the 
train,  was  the  inconvenience  of  being  carried  from  his  home; 
the  loss  of  time,  and  the  labor  or  expense  of  returning.  These 
were  the  immediate,  direct  consequences  of  the  neglect.  To 
avoid  them  he  was  not  justified  in  putting  in  jeopardy  life  or 
limb ;  and  if  he  should,  and  other  injury  result,  the  compensa- 
tion he  can  rightfully  demand  is  not  increased.  What  would 
have  been  his  rights,  if  there  had  been  the  presence  or  pressure 
of  impending  peril  of  personal  injury,  and  to  avoid  it,  he  had 
leaped  from  the  train ;  or,  what  would  have  been  his  rights,  if 
under  the  advice,  direction,  or  command  of  an  agent  or  em- 
ployee of  the  defendants,  he  had  left  the  train  as  he  did,  are 
not  questions  now  for  consideration.  In  the  absence  of  such 
peril,  or  of  such  advice,  direction,  or  command,  or  of  some  other 
circumstance,  lessening  the  carelessness  of  the  act,  or  giving  to 
it  the  color  of  necessity,  leaping  from  a  moving  train  by  all  the 
.authorities  is  esteemed  negligence,  debarring  a  recovery  because 
of  the  prior  negligence  of  the  servants  or  agents  of  a  railroad 
company.  The  question  is  fully  considered  and  discussed  in 
authorities  to  which  we  refer. — L^icas  v.  JV.  B.  cfe  T.  R.  R. 
Co.,  6  Gray,  64;  Morrison  v.  K  R.  Co.,  56  N.  Y.  302; 
Burrmjos  v.  K  R.  Co.,  63  N.  Y.  556 ;  R.  R.  Co.  v.  AspeU, 
23  Penn.  St.  147 ;  Darrnmt  v.  JV.  O.  &  C.  R.  R.  Co.,  9  La.  An. 
441;  J.  R.  R.  Co.  v.  Hendricks.  26Ind.228;  Dougherty  v. 
C.  B.  (&  Q.  R.  R.  Co.,  86  111.  467;  Lambeth  ^.  N.  C.  R.  R. 
Co.,  m  ^.  C.  494 ;  Doss  v.  M.  K.  &  T.  R.  Co.,  59  Mo.  27 ; 
NeUmi  V.  A.  <&  P.  R.  R.  Co.,  Q%  Mo.  593 ,  Z.  S.  c&  M.  S.  R. 
M.  Co.  V.  Bangs,  47  Mich.  470. 

The  Circuit  Coiyi;  erred  in  several  of  its  rulings,  and  espe- 
cially in  refusing,  on  request,  to  charge  the  jury  on  the  evidence 
to  find  a  verdict  for  the  defendants. 

Reversed  and  remanded. 
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SiiOAV  V,  The  Schomacker  Maiiufact- 
•        uring  Company. 

As-mmpsit  for  Goods  Sold  and  Delivered. 

1.  Construction  of  contract  determined  by  place  of  performance. — The 
construction  of  a  contract  of  sale  of  personal  proj)erty,  made  and  per- 
formed in  another  State,  must  be  determined,  as  to  its  obligations  and 
the  rights  of  the  parties  thereunder,  by  the  law  of  such  State. 

2.  ("ommon  law  preaumed  to  prevail  in  Pennsylvania. — Pennsylvania 
having  a  common  origin  with  this  State,  in  the  absence  of  proof  to  the 
contrary,  the  common  law  is  presumed  to  prevail  therein. 

3.  Sale  by  manufacturer  of  marmfactvred  articles  ;  implied  nmrranty. 
Where  a  manufacturer  sells  an  article  of  his  own  make  or  manufacture, 
the  law,  in  the  absence  of  an  express  warranty,  implies  one  on  the  part 
of  the  seller,  that  such  article  is  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied; 

4.  Same. — AVhere  a  manufacturer  sells  a  piano,  with  knowledge  that 
the  purchaser  is  a  dealer  in  i)ianos  and  is  purchasing  to  re-sell  or  let  to 
rent,  there  is,  in  the  absence  of  an  express  agreement  to  the  contrary, 
an  implied  warranty,  that  the  material  and  workmanship  are  good,  that 
the  instrument  is  adapted  to  the  uses  for  which  it  was  made  and  sold, 
and  that  it  is  a  reasonably  good  musical  instrument,  taking  into  the  esti- 
mate its  class  or  style  and  price ;  and  if  by  reason  of  defective  materials, 
workmanship  or  structure,  it  falls  below  this  standard,  there  is  a  breach 
of  the  warranty. 

5.  Contract  of  sale  ;  when  advertisement  a  part  o/.-r-Where  a  manu- 
facturer offers  by  letter  to  sell  pianos  of  his  own  manufacture  to  a  party 
at  a  distance,  stating  the  terms  of  the  sale,  and  directing  attention  to  a 
circular  advertising  the  jnanos,  sent  by  the  same  mail,  on  the  front  page 
of  which  is  printed  in  a  conspicuous  manner  the  words,  "Every  piano 
warranted  for  five  years;"  these  words  are  thereby  incorporated  into 
the  offer  contained  in  the  letter,  and,  on  acce])tance  of  the  offer  and  a 
purchase  thereunder,  after  the  receipt  of  the  circular,  they  constitute  a 
part  of  the  contract  of  purchase. 

6.  Sale  of  chattels  ;  express  warranty  construed. — The  words,  "  Every 
piano  warranted  for  five  years,"  contained  in  a  contract  of  sale  of  pianos 
by  the  manufacturer,  constitute  a  warranty,  that  each  piano  sold  has  no 
inherent  defect,  either  of  materials  or  workmanship,  which  will  cause  it 
to  break  or  give  way  within  five  years  after  the  sale;  but  they  do  not 
warrant  the  style  or  grade  of  the  instrument. 

7.  Breach  of  warranty  in  sale  of  personal  property  ;  when  not  waived  ; 
when  damages  thereunder  available  under  plea  of  set-off ;  measure  of  dam- 
ages.— At  different  times  during  the  years  1875  and  1876,  a  party  residing 
in  this  State  purchased  from  a  manufacturer  in  Philadelphia  several 
pianos  for  the  purpose  of  re-selling  or  letting  them  to  rent,  with  war- 
ranty that  each  piano  had  no  inherent  defect,  either  of  materials  or  work- 
manship, which  would  cause  it  to  break  or  give  way  within  five  years. 
In  the  latter  part  of  1876,  the  iron  ])late  of  one  of  the  pianos  cracked, 
thereby  injuring  its  value  and  saleableness ;  and  thereupon  the  pur- 
chaser called  on  the  manufacturer  to  repair  the  instrument,  or  to  sub- 
stitute a  new  and  sound  one  in  its  place.     This,  in  the  spring  of  1877, 
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after  some  correspondence,  the  manufacturer  refused  to  do.  In  the  lat- 
ter part  of  1877,  the  purchaser  in  person  purchased  of  the  manufacturer 
two  additional  pianos  on  credit,  and  agreed  to  give  his  acceptances 
therefor.  At  the  time  of  this  purchase  nothing  was  said  by  the  pur- 
chaser of  his  claim  for  damages  on  account  of  the  cracked  or  broken 
plate.  Afterwards,  the  purchaser  refu.sed  to  give  his  acceptances  because 
the  manufacturer  had  failed  to  repair  or  make  good  the  crack  or  break  in 
the  plate  of  the  piano  about  which  the  correspondence  was  had,  and  also 
because  the  plate  of  another  of  the  pianos  first  purchased  tiad  broken  or 
cracked.  In  a  suit  brought  by  the  manufacturer  for  the  price  of  the  two 
pianos  last  purchased,  the  purchaser  sought  to  set  off  against  the  plain- 
tiff's demand  the  damages  sustained  by  him  in  the  breaking  of  the  plates 
of  said  pianos, — held, 

(a).  That  if  such  breaks  occurred  from  inherent  defects  in  the  material 
or  workmanship  of  the  pianos,  this  was  a  breach  of  the  warranty  in  the 
sale  of  the  instruments,  and  legal  damages  resulting  therefrom  could  be 
made  available  under  the  plea  of  set-off  against  the  plaintiff's  demand  for 
the  price  of  the  two  pianos  last  purchased. 

(6).  That  the  measure  of  damages  in  such  case  is  the  actual  proximate 
injury  sustained,  including  such  expense  as  was  reasonably  necessary  to 
repair  the  instruments  and  to  put  them  in  the  condition  they  would  have 
been  in,  if  there  had  been  no  break ;  the  expense  of  new  iron  plates,  and 
of  putting  them  in  and  adjusting  the  other  parts  to  them,  and  the  expense 
of  transportation  to  and  from  the  factory,  if  shipment  thereto  be  neces- 
sary to  obtain  such  repairs.  But  it  does  not  include  such  items  of  acci- 
dental or  extraordmary  expense  as  cartage  to  and  from  sub-purchasers, 
and  the  temporary  use  of  other  pianos  in  their  place. 

(c).  That  the  failure  on  the  part  of  the  purchaser  to  renew  his  demand 
for  indemnity  against  the  damages  which  he  had  ■  sustained  from  the 
breaking  of  the  first  piano  when  he  made  the  last  purchase,  can  not,  as 
matter  of  law,  amount  to  a  waiver  of  the  warrant}'  or  of  the  damages 
resulting  from  a  breach  thereof. 

(cl).  That  his  conduct  was,  at  most,  a  circumstance  to  be  weighed  by 
the  jury  in  connection  with  the  other  evidence,  in  determining  whether 
he  had  abandoned  his  claim  for  damages,  by  failing  to  mention  it. 

8.  Errors  committed  on  trial ;  uhen  not  healed. — The  mere  fact  that  an 
issue  is  found  in  the  record,  which,  under  the  evidence,  might  have  been 
the  basis  of  a  general  charge  in  favor  of  the  appellant,  if  it  had  been 
requested,  does  not  heal  errors  which  the  court  committed  mcharging 
the  jurj'on  other  issues. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  II.  T.  Toulmin. 

Tiiis  suit  was  brought  by  the  Schomacker  Manufacturing 
Company,  a  corporation  existing  under  the  laws  of  the  State  of 
Pennsylvania,  and  having  its  principal  place  of  business  in  the 
city  of  Philadelphia,  against  Joel  II.  Snow,  for  the  purpose  of 
recovering  the  price  of  two  pianos  manufactured  by  the  plain- 
tiff and  by  it  sold  to  the  defendant.  The  pleadings  and  facts 
are  sufficiently  stated  in  the  opinion.  ( )n  the  trial,  the  Circuit 
Court,  at  the  request  of  the  plaintiff,  gave  to  the  jury  -the  fol- 
lowing charges  in  writing,  to-wit:  1.  "In  order  to  establish  a 
warranty  by  custom  or  usage  the  custom  or  usage  must  be  gen- 
eral and  uniform,  both  as  to  the  fact  of  warranty  and  the  terms 
and  meaning  as  understood  by  both  seller  and  buyer,  and  also 
as  to  the  manner  of  making  such  warranty ;  and  if  such  custom 
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be  not  general  and  uniform  in  tliese  respects,  no  warranty  can 
be  thereby  established  to  bind  the  plaintiff;  and  it  makes  no 
difference  that  some  other  manufacturers  have  a  usage  of  their 
own  in  respect  to  sale  of  pianos  by  them."  2.  "  To  establish  a 
warranty  by  custom  or  usage,  the  said  custom  must  be  uniform  as 
well  as  general,  and  the  contract,  to  constitute  a  warranty,  must 
be  intentionally  entered  into  by  both  parties,  that  such  custom 
is  to  constitute  a  warranty."  3.  "  If  the  jury  believe  from  the 
evidence  that  a  controversy  arose  between  the  plaintiff  and  the 
defendant  as  to  what  each  should  do  in  the  case  of  a  cracked 
plate,  and  the  plaintiff  denied  the  claim  made  by  the  defendant, 
and  the  defendant  therafter  purchased  two  other  pianos  without 
having  any  further  discussion  or  understanding  as  to  any  agree- 
ment concerning  such  accidents,  then  as  to  the  last  purchase  of 
said  pianos,  the  defendant  as  to  like  claims  was  bound  by  the  pre- 
vious construction  put  upon  it  by  the  plaintiff."  4-.  "  If  the  jury 
believe  from  the  evidence  that  defendant  Snow  bought  the  pianos 
which  were  sold  in  November,  1877,  the  purchase-money  of 
which  is  sued  for  in  this  case,  with  a  knowledge  that  plaintiff"  had 
repudiated  the  defendant's  construction  of  his  liability  under 
the  preceding  contract  of  purchase,  then  the  defendant  can  not 
hold  him  under  such  construction,  so  far  as  those  pianos  are 
concerned,  irrespective  of  the  customs  of  trade  attempted  to 
be  shown  in  evidence  by  the  defendant."  To  the  giving  of  these 
charges  the  defendant  separately  excepted.  The  jury  returned 
a  verdict  in  favor  of  the  plaintiff,  and  judgment  was  rendered 
thereon  against  the  defendant ;  and  from  this  judgment  he 
appeals. 

OvEKALL  &  Bestor,  for  appellant. 

Gaylord  B.  &  Frank  B.  Clark,  contra. 

STOj^E,  J. — In  February,  1875,  the  plaintiff  below,  appellee 
here,  instituted  and  commenced  the  correspondence,  which  led 
to  the  sales  of  pianos  by  the  Schomacker  Manufacturing  Com- 
pany to  Snow.  Those  sales  and  their  stipulations  furnish  the 
entire  subject  of  this  controversy.  All  the  testimony  shows 
that  the  sale  and  delivery  of  the  pianos,  about  which  there  is 
contention,  were  made  and  perfected  in  the  State  of  Pennsyl- 
vania. It  follows  that,  as  to  the  obligations  of  the  contract, 
express  and  implied,  the  construction  must  be  determined  by 
the  law  of  the  place  where  the  contract  was  made. — Whar. 
Confl.  of  Laws,  §  401,  (/ ;  Sto.  Conil.  of  Laws,  §  76;  1  Brick. 
Dig.  352,  §§  20,  22,  24,  27. 

What  are  the  laws  of  PennBylvania,  governing  the  questions 
presented  in  this  record,  was  not  proved  in  the  court  below. 
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We  are  not  permitted  to  look  beyond  the  record,  for  informa- 
tion on  this  subject. — Drake  v.  Glover^  30  Ala.  .3S2.  But 
Pennsylvania  beina;  one  of  the  States  having  a  common  origin 
with  our  own,  in  the  absence  of  proof  to  the  contrary,  we  pre- 
sume the  common  law  prevails  there. — ]  Brick.  Dig.  349,  §  9. 

The  present  suit  was  brougiit  to  recover  the  agreed  price  of 
two  pianos,  sold  and  delivered  in  Pennsylvania  in  1877.  The 
plaintiff  proved  the  sale  and  delivery,  and  the  agreed  price,  and 
then  closed.  The  articles  sold  were  manufactured  by  the  plain- 
tiff, and  were  sold  to  the  defendant,  with  a  knowledge  on  the 
part  of  the  plaintiff,  that  defendant  was  a  dealer  in  pianos,  and 
was  purchasing  to  resell,  or  let  to  rent.  As  their  name  im- 
ports, they  were  manufactured  and  sold  as  musical  instruments. 
When  a  manufacturer  contracts  to  sell  an  article  of  his  own 
make  or  manufacture,  and  there  is  no  express  agreement  as  to 
warranty,  the  law  implies  a  warranty  on  the  part  of  the  seller 
that  it  shall  be  reasonably  tit  for  the  purpose  to  which  it  is  to 
be  applied. — Benj.  on  Sales,  3d  Amer.  Ed.,  jj  657 ;  2  Ross  Lead. 
Cases,  m.  p.  358 ;  Jo7i€8  v.  Bright,  3  M.  &  P.  155 ;  Pacific 
Guano  Co.  1).  Mullen,  QQ  Ala.  582.  This  implies  that  the  ma- 
terial and  workmanship  shall  be  good,  and  that  the  instrument 
shall  be  reasonably  adapted  to  the  uses  for  which  it  is  made  and 
sold ;  that  it  shall  be  a  reasonably  good  musical  instrument, 
taking  into  the  estimate  the  class  or  style,  and  the  price  for 
which  it  is  sold.  If,  by  reason  of  defective  material,  workman- 
ship or  structure,  it  falls  below  this  standard,  there  is  a  breach 
of  this  implied  warranty. 

The  defendant  pleaded  recoupment  and  set-off,  and  claims 
that  in  addition  to  the  implied  warranty  referred  to  above,  there 
was  an  express  warranty  of  the  pianos  he  purchased,  to  continue 
and  be  in  force  for  five  years.  The  testimony  tends  to  show 
the  following  state  of  facts:  Under  date  February  16th,  1875, 
the  president  of  plaintiff  wrote  to  defendant  and  another,  his 
former  partner,  stating  that  "at  present  our  instruments  are 
not  represented  in  your  section,"  and  inviting  him  to  become  a 
purchaser  of  plaintiff's  pianos.  The  letter  offered  generous 
terms,  spoke  highly  of  the  merits  of  the  instruments,  and  in  a 
postcript  said :  "  We  have  mailed  you  our  catalogue  and  price 
list,  which  we  would  like  you  to  examine,  and  would  particu- 
larly call  your  attention  to  style  ^o.  6,  which  is  a  very  leading 
instrument,  and  which  we  purpose  to  reduce  to  you  on  our 
schedule  to  8^00,  which  will  give  you  a  1^  oct.  piano  for  §270  on 
the  30  days  basis.  We  intend  making  a  specialty  of  this  style, 
and  will  run  it  extensively."  The  defendant  answered  this  let- 
ter in  his  own  name,  under  date,  March  13th,  1875,  and,  among 
other  things,  informed  plaintiff  that  he  and  his  former  partner 
had  dissolved,  by  the  withdrawal  of  the  latter.     He  made  an 
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offer  in  said  letter,  different  from  that  made  by  plaintiff.  Plain- 
tiff' replied  March,  18th,  declining  defendant's  offer,  and  urging 
defendant  to  accept  his,  plaintiff's.  This  was  done;  and  on 
April  -^d,  1875,  plaintiff  wrote  defendant  as  follows :  "  Enclosed 
I  hand  you  bill  and  bill  lading  of  four  pianos  sent  to  you  as  per 
your  order,"  etc.  The  bill  of  lading  describes  the  pianos  by 
their  several  numbers  of  octaves,  by  their  style  numbers,  man- 
ufacturer's numbers,  and  by  their  several  prices.  In  the  bill  of 
exceptions  is  an  original  advertisement  or  circular,  containing 
many  certihcates  of  recommendation,  and  a  price  list,  setting 
forth  nineteen  different  styles  of  piano,  with  brief  description, 
and  price  of  each  style,  all  in  type,  and  prefaced  with  a  cut  or 
engraving  of  the  manufacturer's  building.  The  style  numbers 
and  prices  on  this  price  list  correspond  with  the  style  numbers 
and  prices  on  the  bill  sent  to  defendant.  The  defendant  testi- 
iied  that  this  advertisement  or  circular  and  price  list  reached 
him  by  the  same  mail  which  brought  him  plaintiff's  first  letter, 
referred  to  above.  The  president  of  the  company  testified 
*'that  the  catalogue  and  circular,  introduced  by  Snow  in  evi- 
dence, were  not  mailed  to  Snow  and  Snow  &  Brown  at  the  same 
time  he  wrote  the  first  letter,  and  that  defendant  could  not  have 
received  them  until  a  long  time  afterwards,  some  eighteen 
months  perhaps."  So,  there  was  conflict  in  the  testimony  as  to 
whether  Snow  received  this  circular  and  price  list,  until  after 
he  had  purchased  several  pianos,  including  those  first  ordered 
as  above.  On  the  first  page  of  this  circular,  below  the  cut  or 
engraving,  are  the  following  words  in  printed  capitals  :  "'  Every 

PIANO  WARRANTED  FOR  FIVE  YEARS." 

In  the  court  below  much  testimony  was  offered,  and  some 
received,  tending  to  show  the  usage  and  general  custom  with 
piano  manufacturers,  in  regard  to  warranties  in  the  sale  of  their 
merchandise.  Much  of  this  testimony,  we  think,  related  only 
to  the  habit  of  other  manufacturers  in  their  own  dealings,  rather 
than  to  a  general  usage  or  custom  of  trade.  Most  or  all  of  this 
testimony,  as  we  shall  hereafter  show,  was  either  illegal,  redun- 
dant, or  immaterial.  Strictly,  there  was  no  legitimate  testimony 
offered,  which  tended  to  show  that,  in  the  absence  of  all  express 
stipulations  to  that  effect,  there  was  a  general  custom  or  usage 
with  piano  manufacturers  that  they  warranted  all  pianos  sold 
by  them  of  their  own  make.  Their  testimony  is,  that  in 
their  dealings,  they  give  express  written  warranties,  stating 
the  number  of  the  piano,  the  date  of  the  sale,  and  the  term  of 
the  warranty.  Most  of  the  testimony  sought  to  be  introduced  to 
establish  a  general  custom,  was  nothing  more  than  what  the  wit- 
ness thought  the  manufacturer  should  have  done  under  the  cir- 
cumstances. Some  of  the  witnesses  undertook  to  testify  to  the 
meaning  and  import  of  the  words  relied  on  as  constituting  the 
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warranty  in  this  case.  The  president  of  the  plaintiff  corpora- 
tion, in  his  testimony  before  tlie  jury,  stated  "  that  the  word 
'  warranted  '  in  the  circulars  and  in  the  catalogues,  merely  meant 
warranted  to  be  a  piano."  According  to  this,  the  language 
should  be  read,  '■''Every  jnano  warranted  [to  he  a  piano]  for  Jive 
yearsP  This,  to  say  the  least  of  it,  is  a  strange  use  of  language. 
But  we  need  not  pursue  this  inquiry  further. 

What  is  the  proper  construction  of  the  words,  "  Every  piano 
warranted  for  five  years?"  We  think  no  outside  testimony  is 
needed  to  show  their  import.  Language  must  be  interpreted 
with  reference  to  the  subject  about  which  it  is  employed.  Here 
the  subject  was  a  well  known  musical  instrument,  now  univer- 
sally called  a  piano-forte — having  reference  to  the  softness  and 
fullness  of  its  tones.  The  excellence  of  such  an  instrument 
must  depend  on  many  things,  and  aipong  them,  chiefly,  the 
goodness  of  the  materials,  and  the  skill  and  fidelity  of  the  work- 
manship. If  the  instrument  be  so  constructed  and  adjusted  as 
to  respond  readily  to  the  touch,  to  give  forth  pleasing  and  prop- 
erly graduated  sounds  through  the  range  of  its  keys,  and  the 
frame-work  be  so  adapted  and  put  together  as  to  retain  the 
strings  in  tension,  and  the  mechanism  does  not  yield  or  break 
in  any  part  of  it,  these  are  certainly  points  of  excellence.  But 
these  qualities  depend  much  on  the  grade  and  costliness  of  the 
instrument.  We  can  not  think  the  word  "  warranted,"  without 
more,  is  definite  enough  to  cover  and  guaranty  the  style  or  grade 
of  the  instrument.  That  must  be  determined  by  the  purchaser. 
We  think  the  true  meaning  is,  that  with  reasonable  and  proper 
treatment  and  handling,  it  will  not  break  or  give  way  in  five 
years.  In  other  words,  that  it  has  no  inherent  defect,  either  of 
materials  or  workmanship,  which  will  cause  it  to  break  or  give 
way  within  five  years  after  the  sale.  And  by  mechanical  skill, 
we  mean  not  merely  that  the  parts  shall  be  well  fitted,  and  se- 
curely put  and  fastened  together.  They  must  be  properly 
adapted,  adjusted  and  harmonized,  to  secure  the  proper  effect. 
But,  the  present  warranty  reaches  only  breaks,  or  giving  way, 
occurring  within  the  five  years. 

It  is  contended,  however,  for  appellee,  that  if  we  construe  the 
words  we  are  considering  as  a  warranty,  it  is  invalid  under  our 
statute  of  frauds,  because  it  is  not  in  writing,  'expressing  the 
consideration,  and  signed  by  the  party  sought  to  be  charged. 
It  is  a  sufficient  answer  to  this,  that  this  contract  was  made  in 
Pennsylvania,  where  we  presume  the  common  law  prevails.  If 
there  is  any  statute  of  that  State  requiring  that  contracts  not 
to  be  performed  within  a  year  shall  be  in  writing,  signed,  etc., 
it  is  neither  pleaded  nor  proved  in  this  case.  We  will  recur  to 
this  subject  further  on. 

In  stating  the  testimony  above,  we  showed  that  Snow,  the 
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appellant,  and  the  president  of  the  plaintiff  corporation,  flatly 
contradict  each  other  as  to  the  time  when  the  circular  and  price 
list  were  sent  to  the  former.  If  appellant's  version  be  believed, 
then  the  letter  of  the  president  of  the  corporation,  accompanied 
with  the  circular  containing  the  printed  words  of  warranty,  was 
an  offer  by  the  corporation  to  sell  pianos  to  Snow,  with  a  war- 
ranty, such  as  we  have  defined  above.  And  when  Snow  accepted 
the  offer,  and  purchased  the  pianos,  he  received  with  them  the 
-corporation's  warranty  to  that  extent.  If  the  other  version  be 
the  true  one,  and  Snow  made  the  purchase  before  seeing  the 
circular,  then  Snow  purchased  without  any  warranty,  save  that 
implied  in  a  sale  by  a  manufacturer  of  goods  manufactured  by 
him.  The  principle  governing  in  such  cases  is  stated  above. 
This  disputed  question  of  fact  is  one  for  decision  by  the  jury. 

During  the  years  1S75  and  1876,  Snow  purchased  from  the 
plaintiff  corporation  seven  pianos.  Late  in  the  year  1^76,  the 
iron  plate  of  one  the  four  pianos  first  purchased  cracked,  there- 
by injuring  the  value  and  saleableness  of  the  instrument.  Snow 
had  previously  sold  the  piano  with  warranty,  and  had  taken  it 
back  and  put  a  new  one  in  the  place  of  it.  He  then  called  on 
the  plaintiff  to  repair  the  instrument,  or  substitute  a  new  and 
sound  one  in  its  place.  The  plaintiff  corporation  offered,  if 
Snow  or  his  vendee  would  pay  freight  charges  and  expenses  of 
transportation  to  and  from  its  factory  in  Pennsylvania,  it  would 
either  put  a  new  plate  in  that  piano  and  return  it,  or  ship  him 
a  new  and  sound  one  in  place  of  it.  This  offer  Snow  and  his 
vendee  declined  to  accede  to,  and  no  other  correspondence  then 
took  place  in  regard  to  it.  The  close  of  this  correspondence 
was  in  the  spring  of  1S77,  and  there  were  then  no  unsettled 
matters  between  the  parties,  save  the  unacknowledged  and  un- 
adjusted claim  of  Snow  for  the  one  broken  piano.  Later  in 
that  year— about  November,  1877 — defendant  in  person  pur- 
chased of  the  plaintiff'  at  its  salesroom  in  Philadelphia  two  ad- 
ditional pianos  on  six  months'  time,  on  an  agreement  to  give 
his  acceptance  therefor.  At  the  time  of  this  purchase  Snow 
said  nothing  of  his  claim  for  damages  on  account  of  the  cracked 
or  broken  frame.  When  called  on  by  letter  for  his  acceptance, 
after  the  goods  had  been  received  by  Snow,  he  refused  to  give 
it,  urging  as  a  reason  the  failure  of  the  plaintiff  to  repair  or 
make  good  the  crack  or  break  in  the  piano,  mentioned  above, 
and  also  claiming  damages  for  a  similar  break  or  crack  in  an- 
other of  the  four  pianos  first  purchased.  Thereupon  this  suit  was 
brought  for  the  price  of  the  two  pianos  last  purchased.  Before 
the  trial  was  had,  the  defendant  claimed,  and  offered  testimony 
tending  to  prove,  that  one  of  the  two  pianos  last  purchased  cracked 
•or  broke  in  the  same  manner  as  the  above,  and  he  claimed  dama- 
ges for  that  break.     So,  according  to  Snow's  claim  and  testi- 
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mony,  the  iron  plates  of  three  of  the  nine  pianos  he  had  pur- 
chased of  plaintiff,  had  cracked  in  the  same  manner,  and  at  the 
same  place ;  the  last  break  occurring  in  defendant's  store,  with- 
in a  short  time  after  he  had  received  it.  The  defense  was  re- 
coupment and  set-off :  recoupment,  for  the  alleged  imperfection 
and  break  in  one  of  the  instrjiments,  for  the  price  of  which 
suit  was  brought;  and  set-off  of  the  damage  caused  by  the 
break  of  two  of  the  instruments  previously  purchased.  There 
can  be  no  question  that  if  the  breaks  occurred  from  inherent 
defects  in  the  material  or  workmanship  of  the  pianos,  this  was 
a  breach  alike  of  the  implied  and  express  warranty  in  the  sale 
of  these  instruments,  and  the  damage  resulting  therefrom  could 
be  made  available  under  the  plea  of  set-off,  to  the  extent  and 
subject  to  the  rules  after  stated. — 2  Brick.  Dig.  4i!5  §§  41  to  47 
inclusive. 

It  is  contended  for  appellee,  that  inasmuch  as  Snow's  claim 
of  damages  for  the  break  of  the  plate  which  first  occurred, 
was  never  admitted,  but  was  denied  and  refused  by  plaintiff,, 
and  the  correspondence  in  regard  to  such  claim,  instituted  by 
Snow,  had  been  .allowed  to  stop,  without  having  the  claim  ad- 
justed or  admitted;  "and  the  defendant  purchased  two  other 
pianos,  without  having  any  further  discussion  or  understanding 
as  to  any  agreement  concerning  such  accidents,  then  as  to  the 
last  purchase  of  said  pianos  the  defendant  as  to  like  claims  was 
bound  by  the  previous  construction  put  upon  it  by  plaintiff.'* 
The  Circuit  Court  so  charged  the  jury  at  the , request  of  the 
plaintiff,  to  which  there  was  an .  exception  by  defendant.  AVe 
need  not  inquire  whether  or  not  this  charge  would  be  correct, 
if,  as  it  seems  to  suppose,  there  was  no  proof  of  express  war- 
ranty, and  the  law  implied  none ;  in  other  words,  if  the  case 
stood  alone  on  proof  of  a  general  custom,  or  usage  of  trade  in 
such  cases.  That  is  not  this  case.  We  have  shown  above  that 
there  was  an  implied  warranty  that  the  materials  and  workman- 
ship were  good,  and  that  the  instruments  were  reasonabl}'  well 
adapted  to  the  uses  and  purposes  for  which  they  were  manu- 
factured and  sold.  And  the  express  warranty,  if  found  to  have 
entered  into  the  contract  under  the  rules  above,  extended,  or 
limited  the  liability,  for  the  term  of  five  years  after  the  sale. 
There  being  botli  an  implied  and  an  express  warranty,  a  failure 
on  the  part  of  Mr.  Snow  to  renew  the  demand  for  indemnity, 
on  the  occasion  when  he  made  the  last  purchase,  can  not,  as  mat- 
ter of  law,  amount  to  a  waiver  of  tliat  term  of  the  contract.  It 
may  be  that  at  that  time,  when  only  one  plate  had  cracked,  as 
the  testimony  tends  to  show,  he  was  willing  to  waive  that;  but 
his  conduct  does  not  conclusively  prove  this.  It  is,  at  most,  a 
circumstance,  to  be  weighed  by  the  jury  in  connection  whh  the 
other  evidence,  in  determining  whether  either  party,  by  failing 
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to  mention  it,  liad  abandoned  the  ground  taken  in  their  former 
correspondence,  which  correspondence  had  led  to  no  result. 

The  pianos  were  sold  with  knowledge,  and  with  intent,  that 
they  should  be  carried  to  Mobile,  Alabama,  and  there  re-sold, 
or  let  to  rent.  The  question  is  made,  what  is  the  measure  of 
damages,  if  there  was  a  breach  of  the  warranty,  express  or  im- 
plied. The  actual,  proximate  injury  sustained  from  the  breach, 
is  the  general  rule  of  damages. — Boiling  v.  Tate,  65  Ala.  417. 
This  will  include  such  expense  as  was  reasonably  necessary  to 
repair  the  instruments,  or  to  put  them  in  the  condition  thej 
would  have  been  in,  if  there  had  been  no  break.  The  expense 
of  transportation  to  and  from  Pennsylvania,  if  such  shipment 
was  necessary  to  obtain  the  repairs,  and  the  expense  of  a  new 
iron  plate,  putting  it  in,  and  adjusting  the  other  parts  to  it,  are 
each  and  all  natural  and  proximate  results  from  the  breach,  and 
are  the  proper  measure  of  recovery,  if,  according  to  .the  princi- 
ples declared  above,  there  has  been  a  breach  of  the  warranty. 
In  other  words,  the  expense  of  having  the  machine  restored  to 
its  normal  condition.  Whether  the  plate  could  have  been  re- 
placed away  from  the  factory,  was  a  question  on  which  all  the 
witnesses  did  not  agree.  It  would  be  the  duty  of  the  purchaser, 
in  such  a  case  as  this,  to  have  the  repairs  made  at  as  light  ex- 
pense as  he  reasonably  could.  The  refusal  of  the  manufacturer 
to  pay  the  expense  of  transportation  would  possbly  enhance 
the  expense  of  having  the  repairs  made.  Whatever  the  expense 
would  reasonably  amount  to,  that  is  the  proper  criterion  of 
damages.  Our  want  of  knowledge  forbids  us  to  assume  that 
the  instruments  could,  or  could  not  have  been  repaired,  outside 
of  a  factory,  constructed  for  their  manufacture,  or  to  hazard  an 
opinion  as  to  the  difference,  if  any,  in  the  cost  of  repairs,  when 
made  by  the  manufacturer  of  the  instrument,  or  by  another 
manufacturer.  This  is  a  question  for  testimony.  The  real  dam- 
age is  the  difference  in  value  of  the  instrunjent,  as  it  was,  and 
where  it  was,  and  what  it  would  have  been,  if  sound.  See 
Converse  v.  jB^irrows,  2.  Min.  2'29.  But  this,  at  last^  is  but  an- 
other mode  of  stating  the  expense  of  having  the  proper  repair& 
made,  including  transportation,  if  necessary. 

Some  items  of  accidental,  or  extraordinary  expense — such  as 
cartage  to  and  from  the  sub-purchaser,  and  the  temporary  use 
of  another  piano — were  properly  disallowed.  They  are  too  re- 
mote.— Boiling  V.  Tate,  65  Ala.  417;  Ilargous  v.  Ahlon,  5 
Hill  (N.  Y.),  472. 

The  charge  given,  which  we  have  above  pronounced  incor- 
rect, is  numbered  3,  of  those  asked  by  the  [)laintiff'.  Charge 
No.  4  of  its  asking  is  faulty  for  the  same  reason.  Charges  1 
and  2  given,  and  the  charge  asked  by  defendant,  and  refused — 
all  relating  to  general  custom,  or  usage  of  trade — do  not  put 
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the  court  in  error ;  but  they  have  nothing  to  do  with  this  caee. 

It  is  claimed  for  appellee  that  all  the  foregoing  questions  are 
rendered  unimportant,  in  consequence  of  the  issue  formed  on 
the  2nd  replication  to  defendant's  pleas,  which  is  in  the  follow- 
ing language :  "  That  the  said  alleged  agreement  or  contract  of 
warranty  was  not  in  writing  subscribed  by  the  plaintiff,  or  any 
agent  of  plaintiff  thereunto  lawfully  authorized  in  writing,  and 
not  by  its  terms  to  be  performed  within  one  year  from  the 
making  thereof."  There  being  no  demurrer  to  this  replication, 
if  the  evidence  sustained  its  averments,  a  charge  that  if  the 
jury  found  the  averments  to  be  true,  they  must  disallow  the  set- 
off, if  asked,  should  have  been  given  ;  and  if  given,  would  have 
furnished  no  ground  of  reversal. — Farrow  v.  Andreim  (&  Co., 
ante  p.  96;  Mudye  v.  Treat,  57  Ala.  1.  But  this  case  did  not 
go  off  on  that  question.  In  fact,  the  record  fails  to  show  that 
there  was  any  ruling  as  to  the  sufficiency  of  that  .replication,  or 
that  the  issue  raised  upon  it  entered  into  the  trial  before  the 
jury.  The  fact  that  that  issue  is  in  the  record,  and  might  have 
been  the  basis  of  a  charge  on  which  the  plaintiff  could  probably 
have  recovered,  does  not  heal  errors  the  court  did  commit,  in 
charging  on  another  issue.  We  have  shown  above  that  in  two 
of  the  charges  given,  the  Circuit  Court  erred. 

But  there  is  another,  if  not  a  stronger  reason,  why  we  should 
not  apply  the  rule  invoked.  The  replication  we  are  considering 
is  based  on  the  Alabama  statute  of  frauds.  The  contract  was 
made  in  Pennsylvania,  and  must  be  construed,  and  the  rights 
under  it  determined,  by  the  laws  of  that  State.  If  they  have  a 
statute  of  frauds  like  ours,  the  record  does  not  inform  us  of  it. 
Browne's  Stat.  Frauds,  appendix,  623.  If  there  had  been  a  land- 
ing on  the  issue  tendered  by  the  replication  we  are  considering, 
it  would  have  been  a  finding  on  an  immaterial  issue,  and  we  can 
not  know  that  the  court  would  not,  on  motion,  have  awarded  a 
repleader. 

The  Circuit  Court  having  erred  in  the  two  charges  given,  it 
follows  that  its  judgment  must  be  reversed. 

Exceptions  were  reserved  to  the  exclusion  of  testimony ;  no- 
tably, the  testimony  offered  of  difference  in  value  in  Mobile, 
between  the  instrument  sound,  and  the  instrument  broken. 
We  think  such  testimony  a  legitimate  source  of  information,  as 
to  the  injury  which  resulted  from  the  plaintiff's  breach  of  war- 
ranty, if  the  jury  find  there  was  a  breach.  It  was  greater  than 
if  the  breach  had  occurred,  or  should  occur  near  the  factory, 
by  so  much  as  the  transportation  would  cost  to  and  from  a  place 
where  the  repairs  could  be  made.  What  we  have  said  will  fur- 
nish a  sufficient  guide  for  another  trial. 

Reversed  and  remanded. 
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Beck  V,  Grleiin. 

Action  of  Unlawful  Detainer. 

1.  .  Unlawful  detainer;  when  verdict  and  judgment  sufficient. — In  an 
action  of  unlawful  detainer,  a  verdict  in  these  words:  "We,  the  jury, 
find  for  the  plaintiff  for  the  promises  sued  for,  and  assess  the  rents  at  one 
hundred  and  fifty-one  dollars,"  is  sufficient;  and  a  judgment  rendered 
thereon  is  authorized  hy  the  statute,  which  is  for  the  recovery  by  the 
plaintiff  of  the  property  described  in  the  complaint,  ordering  the  issu- 
ance of  a  writ  of  restitution  therefor,  and  which  adjudges  the  costs  against 
the  defendant  and  the  sureties  on  his  appeal  bond,  to  the  amount  of  the 
penalty  of  the  bond,  and  as  to  the  balance,  against  the  defendant  alone ; 
and  which  also  adjudges  that  the  plaintiff  recover  of  the  defendant  and 
the  sureties  on  the  bond  executed  to  prevent  the  issue  of  a  writ  of  resti- 
tution, the  amount  assessed  by  the  jury  as  rents,  the  penalty  of  such 
bond  being  in  excess  thereof. 

2.  Same;  that  plaintiff  regained  possession  after  suit  brought,  no  defense. 
The  action  of  unlawful  detainer,  like  the  action  of  ejectment  as  it  exists 
under  the  statute,  being  a  mixed  action  in  which  the  plaintiff  can  recover 
rent,  by  way  of  damages,  as  well  as  the  possession  of  the  property,  it  is 
no  defense  to  the  action  that  the  plaintiff  regained  possession  of  the 
premises  sued  for  pt^nding  an  appeal  by  the  defendant  to  the  circuit 
court. 

3.  Same;  statute  conferring  jurisdiction  constitutional. — The  statute 
conferring  on  justices  of  the  peace  jurisdiction  in  proceedings  of  unlawful 
detainer,  is  not  violative  of  the  constitution.  Wehh  v.  Carlisle,  65  Ala. 
31.3,  explained. 

4.  Pleas  in  abatement  not  favored  by  the  law. — Pleas  in  al)atement,  being 
dilatory  in  their  nature,  are  not  favored  by  the  law,  and  are  required  to 
be  filed  as  soon  as  practicable,  so  as  to  prevent  the  unnecessary  accumu- 
lation of  costs  occasioned  by  protracted  delays,  and  to  guard  against  the 
hazard  of  a  bar  by  the  statute  of  limitations,  in  the  event  of  the  abate- 
ment of  the  action  on  some  technical  ^roimd  not  going  to  the  merits. 

5.  Same;  tvhen  should,  be  jiled  in  ju.stice's  cimrt. — While  the  rule  of 
practice  relating  to  pleas  in  abatement  in  the  circuit  court  can  not  be 
litcTally  or  technically  a])plied  in  a  justice's  court,  yet,  the  reason  of  the 
rule  applying  in  such  court  with  eciual  force,  the  rule  certainly  can  be 
there  applied,  to  a  certain  extent,  by  analogy. 

6.  Same;  when  circuit  court  committed  no  error  in  refusing  to  alloic 
filed. — A  justice  of  the  peace  having  declined  to  permit  the  defendant 
in  an  action  of  unlawful  detainer  pending  before  him,  to  file  a  plea  of 
misnomer  after  the  cause  had  been  contiiuied  twice  on  account  of  the 
delay,  there  was  no  error  in  the  refusal  of  the  circuit  court,  on  appeal 
by  the  defendant,  to  permit  him  to  file  the  plea  in  that  court. 

7.  Unlawful  detainer  bg  landlord  against  tenant;  rule  as  to  possession. 
While  the  general  rule  is,  that,  in  order  to  maintain  an  action  of  unlawful 
detainer,  the  plaintiff  must  have  had  prior  actual  possession  of  the  prem- 
ises sued  for,  mere  constructive  possession  not  being  sufficient ;  yet, 
where  the  action  is  brought  by  a  landlord  against  a  tenant  for  unlawfully 
holding  over  after  expiration  of  his  term,  the  tenant  is  estopped  from 
disputing  the  fact  of  the  landlord's  prior  actual  possession,  ancl  he  there- 
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fore  can  not  defend  by  showing  that  such  prior  possession  was  merely 
constructive. 

Appeal  from  Butler  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubuart). 

This  was  an  action  of  unlawful  detainer,  commenced  before 
a  justice  of  the  peace  by  Abram  X.  Glenn  against  Wilson 
Beck.  The  complaint  was  filed  and  notice  issued  on  7th  Janu- 
ary, 1H80,  the  notice  requiring  the  defendant  to  appear  on  13th 
of  same  month.  On  that  day,  the  parties  appearing,  the  cause 
was  continued,  on  plaintiff's  motion,  until  21st  January,  and  it 
was  then  again  continued  until  the  day  following,  when  the 
cause  was  tried.  On  that  day  the  defendant  produced  and 
offered  to  file  a  plea  of  misnomer,  but  the  Justice,  on  plaintiff's 
objection,  refused  to  allow  the  plea  to  be  fil^d,  on  the  ground 
that  it  was  not  filed  "  at  the  first  term  in  the  justice's  court,'' 
The  justice  rendered  judgment  for  the  plaintiff",  and  the  defend- 
ant appealed  to  the  Circuit  Court,  executing  an  appeal  bond 
and  also  a  bond  to  prevent  the  issue  of  a  writ  of  restitution, 
both  bonds  having  the  same  sureties  and  being  in  substantial 
compliance  with  the  statute.  In  the  Circuit  Court  the  defend- 
ant again  insisted  on  his  plea  of  misnomer,  but  the  court  "  re- 
fused to  entertain  or  consider  said  plea,"  and,  on  motion  of  the 
plaintiff,  struck  the  same  from  the  file;  to  which  ruling  the 
defendant  excepted.  Thereupon  the  defendant  filed  a  plea, 
puis  darrein  continuance^  setting  up  as  a  defense  to  the  action, 
that  the  plaintiff  had  obtained  possession  of  the  lot  after  the 
defendant's  appeal  to  the  Circuit  Court.  The  plaintiff  inter- 
posed a  demurrer  to  this  plea,  which  was  sustained  by  the  court. 
On  the  trial  in  the  Circuit  Court  the  evidence  tended  to  show, 
that  in  1JS77  the  lot  sued  for  was  a  vacant  lot,  on  which  the 
plaintiff  had  never  lived,  and  which  he  had  never  occupied  for 
business  purposes ;  that  in  the  summer  of  that  year  he  caused 
a  house  to  bo  constructed  thereon,  and  before  the  completion 
thereof,  he  rented  the  lot  to  the  defendant  for  one  year,  to  com- 
mence on  first  of  September,  1877 ;  that  he  was  frequently.on 
the  lot  and  had  exclusive  control  thereof  while  the  house  was 
in  process  of  construction;  that  the  house  having  been  com- 
pleted, the  defendant  wont  into  the  possession  of  the  lot  under 
his  lease  from  the  plaintiff,  and  continued  in  the  possession 
thereof  under  the  lease  and  a  renewal  thereof,  until  the  first  of 
September,  1879,  when  his  term  under  the  renewal  of  the  lease 
expired;  that  after  the  expiration  of  his  term  he  continued  to 
hold  over,  and  was  in  possession  of  the  lot  when  this  suit  was 
commenced ;  but  that  after  the  appeal  was  taken  by  him  to  the 
Circuit  Court,  he  moved  off  of  the  lot,  leaving  the  key  of  the 
house  in  the  door ;  and  thereupon  the  plaintiff  took  possession 
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of,  and  leased  it  to  another  tenant.  It  was  also  shown  that  the 
plaintiff  made  a  demand  in  writing  of  the  defendant  for  the 
possession  of  the  lot  as  prescribed  by  the  statute,  which  the 
defendant  refused  to  surrender,  and  that  the  rent  of  the  house 
and  lot  was  worth  from  six  to  ten  dollars  per  month. 

"  The  court,  among  other  things,  charged  the  jury  '  that  the 
plaintiff  must  show  that  he  was  in  the  actual  possession  of  the 
lot  sued  for,  before  the  defendant  got  possession  of  the  same,, 
but  that  it  was  not  necessary  for  the  plaintiff  to  have  had  his. 
foot  on  every  part  of  the  lot.  If  he  had  the  control  and  direc- 
tion of  tlie  lot  and  put  up,  or  had  the  house  put  up  on  the  lot, 
and  the  defendant  obtained  the  possession  of  the  lot  from  the 
plaintiff  as  his  tenant,  and  was  there  as  the  tenant  of  the  plain- 
tiff, then  this  would  be  a  suthcient  possession  on  the  part  of 
the  plaintiff  to  authorize  him  to  recover,  if  he  was  otherwise 
entitled  to  recover.'  The  defendant  excepted  to  the  latter  por- 
tion of  this  charge  commencing  with  the  words:  'but  that  it 
was  not  necessary,'  etc.,  down  to  the  end  of  said  charge."  The 
jury  returned  a  verdict  in  these  words:  "We,  the  jury,  tind 
for  the  plaintiff  for  the  premises  sued  for.  and  assess  the  rent& 
at  one  hundred  and  fifty-one  dollars."  The  judgment,  after 
reciting  the  appearance  of  the  parties  and  the  foregoing  verdict, 
proceeds  as  follows :  "  It  is,  therefore,  considered  by  the  court 
that  the  plaintiff  recover  of  the  defendant  the  premises  sued 
for  and  described  in  the  complaint,  viz :  N.  |^  of  lot  No.  8^ 
with  the  appurtenances  thereon,  in  the  town  of  Georgiana^ 
Butler  county,  Alabama,  for  which  let  a  writ  of  restitution 
issue.  It  is  also  considered  by  the  court  that  the  plaintiff  re- 
cover of  the  defendant  and  E.  C.  Milner  and  George  P.  Heard, 
the  sureties  on  the  appeal  bond  in  this  case,  the  costs  in  this 
behalf  expended  in  this  court  and  in  the  court  below.  And  it 
appearing  that  the  defendant,  with  E.  C.  Milner  and  George 
P.  Heard,  entered  into  bond  in  the  sum  of  tM'o  hundred  and 
fifty  dollars,  on  the  24th  January,  1.^80,  conditioned  to  pay  to 
the  plaintiff'  the  value  of  the  use  of  the  premises  sued  for  pend- 
ing the  appeal  to  this  court,  in  the  event  the  defendant,  Wilson 
Beck,  failed  in  this  suit;  and  now,  upon  the  motion  of  the 
plaintiff,  by  his  attorneys,  it  is  considered  by  the  court  that  the 
plaintiff  recover  of  the  defendant  and  the  said  E.  C.  Milner 
and  George  P.  Heard  the  sum  of  one  Imndrcd  and  fifty-one 
dollars,  the  value  of  the  rents  as  assessed  by  the  jury  as  afore- 
said, for  which  let  executions  issue.  It  is  further  considered 
by  the  court,  that  the  plaintiff  do  not  recover  of  the  sureties- 
on  the  appeal  bond  more  than  the  penalty  of  said  appeal  bond, 
but  that  execution  may  issue  against  the  defendant.  Beck,  for 
the  balance  of  the  costs,  for  which  the  sureties  are  not  liable."^ 

The  errors  here  assigned  are  the  rulings  of  the  Circuit  Court 
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on  the  pleadings,  the  giving  of  the  cliarge  above  noted,  and  the 
judgment  rendered  bv  the  court, 

J.  M.  WiiiTEHEAi),  for  appellant, — (1).  The  court  erred  in 
striking  the  plea  of  misnomer  from  the  file.  Sections  3012  and 
8013  of  the  Code  have  no  application  to  this  case.  Rule  14  of 
the  Circuit  Court  Practice  does  not  apply  to  a  justice's  court. 
(2  )  The  verdict  and  judgment  are  manifestly  contrary  to  the 
statute.  They  are  both  framed  as  if  this  was  an  action  of  eject- 
ment,—See  Code  of  1876,  §  3702.  (3).  The  plea  of  jruis  dar- 
rein continua)ice  was  good,  and  the  demurrer  should  not  have 
been  sustained. — 51  Ala.  532.  (4).  The  charge  of  the  court 
was  manifestly  wrong.  It  is  welt  settled  in  this  State,  that  to 
maintain  unlawful  detainer,  the  plaintiff  must  have  been  actv- 
ally  possessed  of  the  premises,  mere  constructive  possession  not 
being  sufficient.  The  plaintiff,  before  renting  to  the  defend- 
ant, had  constructive,  but  not  actual  possession. — Childress  v. 
JfeGehee,  Minor,  131;  RusseU  v.  Desplotis,  29  Ala.  308;  Sin- 
gleton V.  Finley^  1  Port.  144.  (5).  The  statute  conferring 
jurisdiction  on  justices  of  the  peace  in  actions  of  unlawful  de- 
tainer, is  unconstitutional. —  Webh  v.  Carlisle,  Jones  db  Co.  65 
Ala.  313. 

Gamble  &  PADfrErr,  contra. — (1.)  The  court  did  not  err  in 
striking  tiie  plea  of  misnomer  from  the  tile.  The  reason  of  the 
rule  as  to  filing  pleas  in  abatement  applies  to  proceedings  before 
a  justice  of  tlie  peace.  It  is  as  much  a  dilatory  plea  when 
pleaded  in  a  magistrate's  court  as  when  pleaded  in  the  Circuit 
Court.  But  this  cause  being  an  appeal  from  a  justice's  court, 
it  was  to  be  tried  in  the  Circuit  Court  de  novo,  without  regard 
to  defects  in  the  summons,  warrant  or  other  process. — Code 
of  1876,  ^  3121;  1  Brick.  Dig.  p.  112,  §  55.  And  the  only 
defense  which  could  have  been  made  on  appeal,  is  one  going  to 
the  merits  of  the  case. — McCrory  v.  Smith,  1  Ala.  157 ;  Thomp- 
son v.  Pierce,  3  Stew.  427;  Slaton  v.  Apperson.,  15  Ala.  721; 
1  Brick.  Dig.  p.  113,  §  57,  and  p,  114,  §  77.  (2.)  The  judg- 
ment and  verdict  are  in  conformity  to  the  statute. — Code  of 
1876,  Jj  3710;  Spear  cfe  Thomasson  v.  Ijymax,  42  Ala.  576. 
(3.)  The  plea  of  puis  darrein  continuance  set  up  no  defense 
to  the  suit.  It  can  not  be  that  a  party  guilty  of  unlawful 
detainer  can  force  a  party  entitled  to  the  possession  to  bring 
his  action  for  the  recovery  thereof,  and  then  abandon  the  pos- 
session and  ""coolly  answer  the  original  complaint,  by  saying 
that  since  the  commencement  of  the  suit  he  has  voluntarily 
surrendered  possession,"  and  thereby  defeat  a  recovery.  (4.) 
The  proof  shows  that  the  plaintiff  had  actual  prior  possession, 
and  then  rented  to  defendant.     Besides  the  defendant's  pos- 
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session  as  the  plaintiff's  tenant,  must  be  regarded  as  the  plain- 
tiff's possession,  npon  which  the  plaintiff  could  recover  in  this 
form  of  action. — Lecatt  v.  Stetvart,  2  Stew.  474;  2  Brick.  Dig. 
p.  9,  §  38.  The  defendant  was  estopped  from  denying  plain- 
tiff's possession. — Russell  v.  Erwin.  38  Ala.  44.  (5.)  The  con- 
stitutionality of  the  statute  conferring  jurisdiction  on  justices 
of  the  peace  in  actions  of  unlawful  detainer  is  so  clear,  and  has 
been  so  long  acquiesced  in,  that  it  is  unnecessary  to  discuss  it. 

SOMERYILLE,  J. — This  is  an  action  of  unlawful  detainer, 
commenced  before  a  justice  of  the  peace,  and  removed  by 
appeal  to  the  Circuit  Court,  where  a  trial  was  had  de  novo  as 
required  by  statute. 

It  is  objected,  by  the  appellant,  that  neither  the  verdict  nor 
judgment  rendered  -against  him  as  defendant,  in  the  court 
below,  is  in  conformity  to  the  statute.  This  objection,  we 
think,  is  not  well  taken. 

The  premises  sued  for  are  described  with  reasonable,  and 
even  accurate  certainty,  in  the  complaint,  being  designated  as 
"The  !N.  ^  of  lot  Xo.  8,  in  the  town  of  Georgiana,  Butler 
county,  Alabama,  on  which  said  lot  is  situated  a  bar-room, 
which  was  occupied  by  Wilson  Beck,  the  defendant,  during  the 
year  1879." — Toumsend  v.  Van  Aspen,  ?8  Ala.  572;  House  v. 
Camp,  S2  Ala.  541 ;  Wright  v.  Lyle,  4  Ala.  112;  Cunningham. 
V.  Green,  3  Ala.  127. 

The  finding  of  the  jury  had  special  reference  to  this  descrip- 
tion given  in  the  complaint,  and  assessed  damages  against  the 
defendant  for  double  the  amount  of  annual  rent  for  detention 
of  the  premises,  after  expiration  of  his  lease. — Code,  1876, 
3709.  The  judgment  properly  folloM^ed  the  verdict,  the  costs 
of  suit  being  adjudged  against  the  defendant  and  the  sureties 
on  his  appeal  bond,  and  the  recovery  against  the  sureties  being 
limited  to  the  penalty  of  the  bond.  The  sureties  on  the  bond, 
which  was  given  to  prevent  the  issue  of  the  writ  of  restitution, 
were  liable  for  the  assessment  for  rent,  and  it  was  so  adjudged. 
Code,  §  3710.  The  verdict  and  judgment  wei*e  fully  author- 
ized by  the  statute. 

It  was  no  defense  to  the  action  that  the  plaintiff  regained  pos- 
session of  the  premises  pending  the  appeal  by  the  defendant  to 
the  Circuit  Court.  In  Lomax  v.  iSjjear,  51  Ala.  532,  it  was 
said  by  this  court,  that  if  the  defendant  could  take  advantage 
of  such  entry  by  the  plaintiff  at  all,  he  could  only  do  so  by  a 
plea  j!?m.s  darrien  continuance.  It  is  true  that  such  a  plea  was 
adjudged  good  in  actions  of  ejectment  at  common  law,  but  the 
reason  no  doubt  was,  that  ejectment  was  not  then,  as  now  under 
our  statute,  a  mixed  action  in  which  the  plaintiff  was  permitted 
to  recover  rent  by  way  of  damages.     The  only  questions  in 
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issue  were  those  of  title  and  possession,  and  no  recovery  could 
be  had  unless  the  plaintiff  had  title  on  the  day  of  trial,  or 
unless  he  was  tlien  dispossessed. — Tyler  on  Eject.  468-470. 
The  action  of  unlawful  detainer  is  but  a  summary  substitute  by 
statute  for  ejectment,  and  a  similar  rule  sliould  obtain  in  each 
•class  of  cases.  Tlie  better  view,  we  think,  is,  that  such,  a  plea 
is  not  a  defense  to  these  actions,  where  damages  for  rent  are 
recoverable,  for,  as  said  in  Venner  v.  Undei^mod^  I  Root 
(Conn.),  73,  ''  the  original  wrong  and  disseizen,  and  the  dam- 
ages still  remain  to  be  redressed."  In  this  case  the  plea  was 
held  insufficient  on  demurrer,  and  we  think  it  announced  the 
correct  rule  of  law  on  the  subject.  See  also  Kennedy  -y.  llol- 
ina/n^  19  Ala.  734 ;  and  opinion  of  Manning,  J.,  in  Loinax  v. 
Spear,  51  Ala.  532,  538. 

There  is  nothing  in  the  suggestion  that  the  jurisdiction  con- 
ferred on  justices  of  the  peace  by  the  legislature,  in  proceedings 
of  unlawful  detainer,  is  violative  of  the  constitution.  In  such 
cases  the  value  of  the  premises  is  totally  immaterial,  and  has 
no  relevancy  to  the  proceeding.  Such  has  been  the  established 
doctrine  in  this  State  for  more  than  hfty  years. —  Ward  v.  Lewis, 
1  Stew.  26.  The  case  of  Wehh  v.  Carlisle,  65  Ala.  313,  merely 
declares,  that  wherg  an  attempt  is  made  to  confer  on  justices  of 
the  peace  the  authority  to  try  titles  to  real  estate,  without  regard 
to  the  value  of  the  land,  it  would  be  objectionable  on  constitu- 
tional grounds.  Justices  of  the  peace  can  not  be  given  juris- 
diction of  ejectment  cases  generally  by  calling  them  actions  of 
unlawful  detainer. 

There  was  no  error  in  the  refusal  of  the  Circuit  Court  to 
permit  the  defendants'  plea  in  abatement  to  be  filed.  The  jus- 
tice of  the  peace  had  declined  to  receive  it  on  the  •  ground  of 
delay  in  filing  it.  While  the  rule  of  practice  relating  to  such 
pleas  in  the  Circuit  Court  can  not  be  literally  or  technically  ap- 
plied, perhaps,  in  a  justice's  court,  it  certainly  can  be  by  anal- 
ogy, to  a  certain  extent.  The  reason  of  the  rule  applies  with 
equal  force  to  all  the  inferior  courts.  Pleas  in  abatement  are 
dilatory,  and  are  disfavored  by  the  law  on  this  account.  They 
are  required  to  be  filed  as  soon  as  practicable,  so  as  to  prevent 
the  unnecessary  accumulation  of  costs  occasioned  by  protracted 
delay,  and  to  guard  against  the  hazard  of  a  bar  by  the  statute 
of  limitations,  in  the  event  of  an  abatement  of  the  action  on 
some  technical  ground  not  touching  the  merits. — Code,  1876, 
p.  160,  Rule  12,  §§  3012-13. 

The  charge  of  the  court  >vas  more  f  averable  to  appellant  than 
the  law  authorized.  The  general  rule  is,  that,  in  order  to  main- 
tain an  action  of  unlawful  detainer,  the  plaintiff  must  have  been 
in  actual  possession  of  the  premises  sued  for,  mere  construct- 
ive possession  not  being  sufficient.     But  when  the  action  is 
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bronglit  by  a  landlord  against  a  tenant  for  unlawfully  holding 
over,  after  the  termination  of  the  tenant's  period  of  lease,  the 
well  settled  rule  applies,  that  the  tenant's  possession  is  that  of 
the  landlord,  and  he  is  estopped  from  disputing  the  fact  of  the 
landlord's  prior  actual  possession. — Code,  §  3697 ;  Lecait  v.  Stew- 
art, 2  Stew.  474;  Taylor's  Land.  &  Tenant,  §§  705,  713,  et  seq. 
The  defendant.  Beck,  lawfully  entered  into  the  possession  of 
premises  admitted  by  him  to  belong  to  Glenn,  and  his  posses- 
sory interest  as  tenant  had  terminated,  according  to  the  iinding 
of  the  jury.  On  demand  in  writing  by  the  landlord,  in  such 
cases,  and  the  refusal  of  the  tenant  to  deliver  possession,  the 
action  of  unlawful  detainer  will  lie.  This  action  concerns  ex- 
clusively tlie  right  of  possessimi,  and  the  estate,  or  merits  of  the 
title  are  forbidden  to  be  investigated.^Code,  §§  3697,  3704 ; 
Hightower  v.  Fitzpatrick,  42  Ala.  597;  Townsend  .v.  Van  As- 
pen, 38  Ala.  572. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 


Leliman,  Durr  <&  Co.  v,  Collins, 

Bill  in  Equity  hy  Judgment  Creditor  to  Hedeem. 

1 .  Decrees  against  non-resident  defendants;  ivhe.n  not  absolute. — A  decree 
in  equity  against  a  non-resident  defendant,  without  personal  service,  who 
does  not  appear,  is  not  absolute  under  the  statute  (Code  of  1876,  §3830), 
until  eighteen  months  from  the  rendition  thereof ;  and  within  that  period, 
the  chancellor  has  the  power,  and  it*  is  his  duty,  on  the  filing  of  a  petition 
by  such  defendant  showing  sufficient  cause  therefor,  to  open  the  decree 
and  hear  the  cause  upon  the  merits. 

2.  Same ;  when  notice  of  the  petition  essential. — Where  a  non-resident 
defendant  files  his  petition  to  open  a  decree  rendered  against  him  after 
such  decree  has  been  executed,  and  all  proceedings  in  the  cause  have 
been  terminated,  and  the  parties  have  been  dismissed  the  court,  notice 
of  the  petition  must  be  given  to  the  parties  having  rights  and  interests, 
which  would  be  aff'ected  by  setting  aside  the  decree  and  reopening  the 
litigation,  although  the  statute  is  silent  as  to  such  notice. 

3.  Same  ;  not  set  aside  as  matter  of  absolute  right  and  of  cour.se. — Un- 
der the  present  statute,  a  decree  against  a  non-resident  defendant,  with- 
out personal  service,  should  not  be  opened  as  a  matter  of  absolute  right 
and  of  course,  on  the  presentation  of  a  petition,  but  only  upon  sufficient 
cause  shown.  It  should  ])e  shown  that  because  the  party  had  not  actual 
notice  of  the  suit  and  the  opportunity  to  defend,  an  unjust  decree  had 
been  pronounced  against  him  ;  and  if  this  is  not  shown,  l)ut  it  is  apparent 
from  the  averments  of  the  petition,  that  the  decree  is  right  and  just  in 
itself,  and  such  an  one  as  the  court,  on  another  hearing,  would  be  bound 
to  render,  the  decree  should  not  be  opened  or  set  aside. 

4.  Bill  to  redeem  by  judgment  creditor  ;  offer  to  redeem ,  to  vhom  made. 
While  the  statute  requires  that  redemption  of  lands  sold  under  a  power 
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contained  in  a  mortgage,  must  be  made  from  the  purchaser  or  those  claim- 
ing under  him ;  yet,  if  the  purchaser  subsequently  alienates  the  lands 
purchased,  the  mortgagor  or  judgment  creditor  seeking  to  redeem,  must 
have  notice,  or  information  of  facts  sufficient  to  put  him  on  inquiry,  that 
the  purchaser  has  divested  himself  of  the  title,  and  who  has  succeeded 
to  it,  before  he  can  be  required  to  make  the  offer  and  tender  to  the  alienee 
of  the  purchaser.  In  the  absence  of  such  notice  or  information,  it  is  to 
the  purchaser  only  he  can  apply  for  redemption,  and  an  offer  to  redeem 
and  tender  made  to  him  are  sufficient. 

5.  Registration  of  deed  ;  effect  of  as  notice. — The  registration  of  a  deed 
operates  as  notice  only  of  rights  or  claims  derived  from  the  grantor  by 
whom  the  deed  is  executed,  and  not  as  notice  of  claims  or  rights  derived 
from  others  not  parties  to  the  deed. 

6.  Same. — Where  a  purchaser  of  lands  at  a  sale  under  a  power  con- 
tained in  a  mortgage  subsequently  sold  the  lands,  but  did  not  execute  to 
his  vendee  any  deed  thereto,  the  latter  taking  a  conveyance  directly  from 
the  mortgagor,  the  registration  of  such  conveyance  does  nyt  operate  as 
constructive  notice  to  judgment  creditors  seeking  to  redeem  the  lands,  of 
such  vendee's  claim  or  title  to  the  lands,  and  to  him  they  are  not  required 
to  apply  for  redemption  in  the  absence  of  actual  notice. 

7.  Offer  to  redeem  ;  absence  from  the  State  of  party  to  whom  it  should  be 
made,  dispenses  iinth  necessity  therefor. — The  absence  of  the  party  to  whom 
an  offer  to  redeem  and  tendei;  should  be  made,  dispenses  with  the  neces- 
sity of  siich  offer  and  tender  before  filing  the  bill.  In  such  case,  the  stat- 
ute is  complied  with,  if  the  offer  and  tender  are  made  in  the  bill,  filed 
within  two  years. 

8.  Redemption  of  lands  ;  what  liens  or  claims  the  party  seeking,  must 
satisfy. — While  a  judgment  creditor,  seeking  to  redem  lands  sold  under  a 
power  contained  in  a  mortgage,  is  bound  to  satisfy  every  lien  or  incum- 
brance or  claim  for  which  the  purchaser  would  be  entitled  to  hold  the 
lands  as  security,  or  to  which  a  court  of  equity  would  subject  them ;  this 
embraces  only  liens,  legal  or  equitable,  and  claims  capable  of  enforce- 
ment, and  not  secret  trusts,  void  under  the  statute  of  frauds. 

9.  Deposit  of  title  deeds  to  lands  as  security,  void  under  .statute  of  frauds. 
The  doctrine  oi"  the  English  Court  of  Cha^icery,  that  a  deposit  of  the  title 
deeds  to  lands  for  the  security  of  a  debt  is  an  equitable  mortgage,  is  in 
violation  of  the  statute  of  frauds  and  can  not  be  maintained  in  this  State. 

.  Appeal  from  Etowah  Chancery  Court. 
Heard  before  lion.  II.  C.  Speake. 
The  facts  are  stated  in  the  opinion. 

AiKEX  &  Maktix,  and  Rice  &  Wiley,  for  appellant. 

Denson  &  Disque,  contra. 

BRICK  ELL,  C.  J. — The  appellants,  as  judgment  creditors 
of  William  T.  Shook,  filed  the  original  bill  in  this  cause  to  com- 
pel a  redemption  and  conveyance  to  them  of  certain  real  estate, 
situate  in  the  town  of  Gadsden,  which  had  been  sold  under  a 
power  in  a  mortgage  executed  to  Shook,  and  of  which  the  re- 
spondent, now  appellee,  Conley,  had  become  the  purchaser. 
The  bill  avers  that  Conley  "  pretends  to  have  contracted  with 
one  Collins,  who  resides  in  the  State  of  Xorth  Carolina,  and 
whose  christian  name  is  unknown  to  your  orators,  and  can  not 
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be  ascertained  by  tliem  by  diligent  inquiry,  for  the  sale  of  the 
original  store-rooin  hereinbefore  described,  some  months  ago." 
They  charge,  upon  information  and  belief,  that  "said  Collins 
resides  in  the  State  of  North  Carolina,  and  is  now  absent  from 
this  State,  and  has  no  agent  to  represent  him  here  in  regard  to 
said  property,"  etc.  The  money  to  redeem  was  brought  into 
court,  and  a  tender  thereof  made  to  Collins,  if  it  should  be  as- 
certained he  was  the  party  from  whom  the  redemption  should 
be  made,  accompanied  with  an  offer  to  pay  all  lawful  charges, 
etc.  This  bill  was  taken  as  confessed  by  Collins,  after  publica- 
tion, and  the  cause  progressed  to  a  final  decree,  letting  in  the 
appellants  to  redeem  and  awarding  a  writ  of  assistance  to  put 
them  in  possession.  Within  eighteen  months  after  the  rendi- 
tion of  this  decree,  and  after  all  proceedings  in  the  cause  had 
terminated,  Collins  filed  in  open  court  a  petition  to  open  the 
decree,  and  be  let  in  to  make  defense. 

The  petition  avers  Collins"  residence  in  North  Carolina,  the 
filing  of  the  original  bill,  and  the  proceedings  thereon.  It  is 
averred  that  Conley  was  without  any  interest  in  the  real  estate, 
at  the  time  the  appellants  made  to  him  the  offer  and  tender  to 
redeem,  and  it  is  further  averred,  that  in  March,  1874,  the  mort- 
gagor, Shook,  was  indebted  to  certain  persons  in  a  sum  exceed- 
ing two  thousand  dollars,  to  secure  the  payment  of  which  he 
had  deposited  with  them  the  title  deeds  to  the  real  estate.  This 
indebtedness  was  compromised  at  the  sum  of  seven  hundred 
dollars,  for  the  payment  of  which  Conley  became  the  surety  of 
Shook,  on  the  agreement  that  if  he  had  the  debt  to  pay,  the 
deeds  should  be  turned  over  to  him  for  his  indemnity.  Conley 
had  the  debt  to  pay,  and  the  deeds  were  delivered  to  him.  In 
November,  1875,  he  sold  the  real  estate  to  one  Lloyd,  to  whom 
the  mortgagor  made  a  conveyance.  Soon  after  Lloyd  sold  the 
real  estate  to  petitioner,  the  sale  being  prior  to  the  offer  and 
tender  to  redeem  made  by  the  appellants  to  Conley.  The  peti- 
tion was  not  verified,  and  of  its  filing  notice  was  not  given  the 
appellants.  On  the  day  of  the  filing,  the  chancellor  made  an 
order  setting  aside  the  former  decree,  restoring  the  cause  to  the 
docket,  and  allowing  the  petitioner  to  defend  on  the  merits. 
At  the  succeeding  term  of  the  court  the  appellants  moved  the 
court  to  set  aside  the  order  at  the  previous  term  opening  the 
decree,  because  it  was  made  without  notice  to  them ;  because 
the  petition  was  not  verified,  and  because  no  suflicient  cause  for 
opening  the  decree  was  shown.  The  motion  was  overruled,  and 
at  a  subsequent  term  on  a  hearing,  the  chancellor  rendered  a 
decree  declaring  the  appellants  had  not  a  right  to  redeem  that 
part  of  the  premises  claimed  by  Collins,  because  they  had  not 
tendered  the  amount  Conley  had  paid  as  the  surety  of  Shook, 
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and  for  which  the  title  deeds  were  deposited  with  him  as  se- 
curity. 

1.  The  statute  provides  the  mode  in  whicli  necessary  or 
proper  parties  defendant  to  suits  in  equity,  who  may  reside  with- 
out tlie  State,  can  be  made  parties  defendant,  and  decrees  ob- 
tained against  them.  Such  a  decree  is  not  as  to  such  defendants 
absolute,  if  they  do  not  appear  until  eighteen  months  after  its 
rendition.  On  the  filing  of  a  petition  within  that  period,  the 
chancellor  has  the  power,  and  it  is  a  duty,  upon  siijflcient  cause 
shovm^  to  open  the  decree,  and  hear  the  cause  upon  the  merits, 
as  if  no  decree  had  been  rendered. — Code,  §§  3880-31.  The 
statute  does  not  in  express  terms  require  that  notice  of  the  pe- 
tition shall  be  given  the  adverse  party.  But  notice  to  the  par- 
ties in  interest  is  an  essential  element  of  all  judicial  proceedings 
by  which  they  are  to  be  effected.  From  the  mere  silence  of 
the  statute  as  to  notice,  it  is  not  to  be  presumed  that  an  ex  jMrte 
proceeding  is  intended. — Brmim  v.  Wheeler,  3  Ala.  287;  Reid 
v.  Jackson,  1  Ala.  217;  Kirkmanv.  IIa)'kins,lFort.22;  Wil- 
hurn  V.  McCalley,  63  Ala.  436.  The  general  rule  of  practice 
in  a  court  of  chancery  is,  that  all  petitions  which  are  not  of 
course,  must  be  served  upon  the  adverse  party. — 3  Daniel's  Ch. 
Pr.  1711.  If  a  final  decree  has  been  rendered,  ulterior  pro- 
ceedings being  necessary  to  its  execution,  and  as  to  them  the 
cause  remaining  in  fieri,  the  filing  of  the  petition  in  open  court 
would  operate  as  notice  to  all  parties  before  the  court.  But 
when  all  proceedings  are  terminated,  and  the  parties  have  been 
dismissed  the  court,  notice  of  the  petition  must  be  given  to  the 
parties  having  rights  and  interests  which  would  be  affected  by 
setting  aside  the  decree,  and  re-opening  the  litigation.  Without 
such  notice  it  could  not  be  known  to  them  that  further  attend- 
ance upon  the  court  was  necessary,  and  they  would  not  have 
the  opportunity  of  sustaining  the  correctness  of  the  former  de- 
cree, and  of  protecting  their  rights. 

2.  Whatever  may  have  been  the  right  of  a  party  against 
whom  a  decree  was  rendered  without  personal  service,  under 
former  statutes,  it  is  not  under  the  present  statute  a  matter  of 
absolute  right  and  of  course,  on  the  mere  presentation  of  a  pe- 
tition, to  open  a  decree  whicli  has  been  rendered  against  him. 
The  decree,  in  the  words  of  the  statute,  is  to  be  set  aside  only 
ujyon  siifflcient  cause  shoam.  If  it  is  not  shown  by  the  petition 
that  the  decree  is  prejudicial  to  the  petitioner,  and  that  on  a 
hearing  on  the  merits  it  will  so  appear,  there  is  no  reason  for 
setting  it  aside  and  re-opening  the  litigation.  A  decree,  right 
and  just  in  itself,  and  which  the  court  on  another  hearing  would 
be  bound  to  pronounce,  ought  not  to  be  set  aside  at  the  mere 
will  or  caprice  of  a  party  aifected  by  it.  It  should  be  shown 
that  because  the  party  had  not  actual  notice  of  the  suit,  and 
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the  opportunity  to  defend,  an  unjust  decree  has  been  pronounced. 
If  this  is  not  shown,  if,  on  the  facts  apparent  on  the  face  of  the 
petition,  the  court  would  be  bound  to  pronounce  the  decree 
whicli  has  been  rendered,  it  would  be  not  only  vain,  but  the 
mere  protraction  of  litigation  to  vacate  it.  This  is  not  the  pur- 
pose or  policy  of  the  statute.  It  is  protection  against  erroneous 
and  unjust  judgments,  the  party  could  have  avoided  if  actual 
notice  had  been  given  him,  the  statute  intends  to  afford. 

Upon  a  careful  examination  of  the  petition,  we  do  not  find 
any  sufficient  cause  shown  for  opening  the  decree  and  letting 
the  petitioner  in  to  defend  on  the  merits.  No  fact  is  stated 
showing  the  error  or  injustice  of  the  decree,  or  a  defense  on 
the  merits,  or  that  on  another  hearing  the  court  would  not  be 
compelled  to  render  the  same  decree.  On  the  contrary,  it  does 
appear  clearly  that  the  decree  is  not  erroneous  or  unjust,  and  is 
the  decree  which  ought  to  have  been  rendered  on  the  merits  of 
the  controversy.  The  causes  for  opening  it  assigned  by  the  pe- 
titioner are  reducible  to  two,  and  may  be  thus  stated :  Firsts  that 
the  offer  to  redeem,  and  the  tender  of  money  for  redemption, 
ought  to  have  been  made  to  the  petitioner,  Collins,  or  to  his 
vendor,  Lloyd,  and  not  to  Conley,  the  purchaser  at  the  mort- 
gage sale.  Second^  that  Conley  had  the  equitable  right  to  tack 
to  the  sura  bid  at  the  mortgage  sale  the  amount  he  had  paid  as 
the  surety  of  the  mortgagor.  Shook,  and  for  the  security  of 
which  the  title  deeds  to  the  real  estate  had  been  on  deposit  with 
him ;  and  that  to  this  equity  Lloyd,  the  immediate  vendee  of 
Conley,  had  succeeded,  and  it  passed  to  Collins  on  his  purchase 
from  Lloyd.  That  this  sum  was  a  lavrful  charge  on  the  lands, 
and  the  tender  made  not  embracing  it,  but  embracing  only  the 
amount  bid  by  Conley  at  the  mortgage  sale,  with  ten  per  cent. 
per  annum  interest  thereon,  was  insufficient. 

It  is  certainly  true  that  Conley,  by  his  purchase  at  the  mort- 
gage sale,  and  the  conveyance  to  him  by  the  mortgagee,  became 
the  owner  of  the  mortgaged  premises — of  all  the  estate  the 
mortgagor  had  in  them.  There  remained  in  the  mortgagor,  or 
in  his  judgment  creditors,  the  mere  statutory  right  to  redeem  ; 
a  right  which  was  lost  if  it  was  not  asserted  within  the  time, 
and  on  the  terms,  and  in  the  mode  prescribed  by  the  statute. 
Spoor  V.  PhiUijM,  27  Ala.  193 ;  Morris  v.  Beehe',  54  Ala.  300. 
Conley  had  full  power  to  sell  and  convey,  subject  only  to  the 
right  of  redemption  in  the  mortgagor  and  his  judgment  cred- 
itors; and  after  a  sale  and  conveyance,  all  his  right  and  title 
would  vest  in  his  vendee  or  grantee. — Camp  v.  Simoti,  34  Ala. 
126.  Redemption  must  be  then  made  from  the  party  who  has 
acquired  the  title.  It  is  that  the  redemption  is  intended  to 
acquire,  and  the  statute  requires  that  it  should  be  made  from 
the  purchaser,  or  any  one  claiming  under  him. — Code  of  1876, 
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§  2881,  The  mortgagor  or  the  creditor  coming  to  redeem, 
must,  however,  have  notice,  or  information  of  facts  sufficient  to 
put  him  on  inquiry,  that  the  purchaser  has  divested  himself  of 
title,  and  who  has  succeeded  to  it,  before  he  can  be  required  to 
make  the  offer  and  tender  to  the  alienee  or  grantee  of  the  pur- 
chaser, or  to  any  one  else  than  the  purchaser.  In  the  absence 
of  such  notice,  or  of  such  information,  it  is  to  the  purchaser 
only  he  can  apply  for  redemption,  and  it  is  his  title  he  proposes 
to  acquire.  It  is  not  shown  by  the  petition  that  the  appellants 
had  any  notice,  or  th.e  knowledge  of  any  facts  which  could  have 
put  them  on  inquiry,  that  Conley  had  made  any  sale  of  the  real 
estate  to  Lloyd.  The  registration  of  the  conveyance  from  the 
mortgagor  to  Lloyd  seems  to  be  relied  on  as  operating  con- 
structive notice  to  the  appellants  of  Lloyd's  claim  and  title  to 
the  premises.  The  registry  of  a  deed  operates  as  notice  only 
of  rights  or  claims  derived  from  the  grantor  by  whom  the  deed 
is  executed,  and  not  as  notice  of  claims  or  rights  derived  from 
others  not  parties  to  the  deed. — Bates  v.  JSorcross,  14  Pick. 
224 ;  Tilton  v.  Ilufiter,  24  Maine,  29 ;  LeNeve  v.  LeNeve^  2. 
Lead.  Eq.  Cases,  129.  The  absence  of  the  petitioner  from  the 
State  dispensed  with  the  necessity  of  making  to  him  an  offer 
and  tender  to  redeem  before  tiling  the  bill,  and  an  offer  and 
tender  made  in  the  bill  tiled  within  two  years,  was  a  compliance 
with  the  statute,  if  it  is  conceded  that,  under  the  facts  of  the 
case,  to  him  the  offer  and  tender  ought  to  have  been  made, 
Trimble  v.  Williamson,  49  Ala.  525. 

The  remaining  cause  assigned  for  opening  the  decree,  is  the 
right  of  Conley,  or  of  his  vendee,  to  tack  as  a  lavrful  charge 
the  amount  he  had  paid  as  surety  of  the  mortgagor,  Shook,  and 
for  the  security  of  which  payment  the  title  deeds. had  been 
deposited  with  him.  A  creditor  claiming  redemption  is  bound 
to  pay  not  only  the  amount  bid  for  the  lands,  but  all  lawful 
charges  the  purchaser,  or  whoever  claims  under  him,  may  have 
on  and  against  the  premises. 

Evei'y  lien,  or  incumbrance,  or  claim,  for  which  the  purchaser 
would  be  entitled  to  hold  the  lands  as  security,  or  to  which  a 
court  of  equity  would  subject  them,  whoever  comes  to  redeem 
is  bound  to  satisfy. — Coutkway  v.  Berghaus,  25  Ala.  393 ; 
Grigg  v.  Banks,  59  Ala.  311.  But  it  is  only  liens,  legal  or 
equitable,  claims  capable  of  enforcement,  the  creditor  coming 
to  redeem  can  be  required  to  satisfy.  We  do  not  deem  it  neces- 
sary to  enter  on  the  inquiry,  whether  it  is  shown  with  certainty 
that  there  was  a  deposit  of  the  title  deeds  under  such  circum- 
stances, that  according  to  the  doctrine  of  the  English  Court  of 
Chancery,  an  equitable  mortgage  would  have  been  created.. 
That  doctrine  we  can  not  recognize  and  enforce,  without  depart- 
ing from  the  letter  and  spirit  of  our  legislation,  without  embar- 
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passing  lands  with  secret  trusts  wliich  would  hinder  their  alien- 
ation, and  opening  a  door  for  frauds  on  creditors.  If  the  mort- 
gagor had  come  to  redeem,  the  right  to  hold  the  lands  as  a 
security  because  of  the  deposit  of  the  title  deeds,  could  not  have 
been  asserted  and  maintained  against  him,  without  a  violation 
of  the  statute  of  frauds. — Meador  v.  Meador^  3  Heisk.  (Tenn.) 
562 ;  Gothard  v.  Flynn,  25  Miss.  58 ;  Shit2  v.  Diefenbach, 
3  Penn.  St.  233 ;  Probasco  v.  Johnson,  2  Disney  (Ohio),  96. 
The  deposit  being  a  transaction  resting  wholly  in  parol,  not 
capable  of  being  enforced  against  the  mortgagor,  from  it  there 
■can  not  arise  a  lavyful  charge  against  the  lands. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  decree 
will  be  here  rendered,  vacatinir  the  order  made  by  the  chancellor 
on  the  petition  to  set  aside  the  former  decree ;  and  the  appel- 
lees, Collins  and  Conley,  will  pay  the  costs  of  this  appeal,  and 
the  costs  in  the  court  of  chancery  accruing  since  the  filing  of 
the  petition.  The  cause  will  be  remanded  to  the  court  of 
chancery  for  such  other  and  further  orders,  if  any,  as  may  be 
necessary. 


McBryde  v.  Rhodes. 

Application  to  Establish  Lost  Recm'd. 

1.  Lost  Record;  what  evidence  necessary  to  establish. — Where,  on  the 
hearing  of  a  petition  in  the  probate  court,  to  establish  a  lost  record  of 
proceedings,  orders  and  decrees  in  said  court  touching  the  sale  by  an  ad- 
ministrator of  lands  belonging  to  his  intestate,  and  of  the  deed  made  by 
such  administrator  conveying  the  lands  to  the  purchaser  at  such  sale,  the 
evidence  failed  to  show  that  any  petition  was  filed  by  the  administrator 
praying  an  order  of  sale,  or  that  any  testimony  was  taken,  or  that  any 
order  of  sale  was  granted,  or  that  any  report  of  sale,  or  of  the  payment 
of  the  purchase-money  was  made,  or  that  the  sale  was  confirmed,  or  that 
an  order  to  make  title  was  granted, — a  decree  of  the  court,  in  the  absence 
of  such  evidence,  establishing  and  substituting  the  record  as  prayed  in 
the  petition,  is  erroneous. 

Appeal  from  Conecuh  Probate  Court. 

Tried  before  Hon.  F.  M.  Walker. 

The  petition  in  this  cause  was  filed  by  John  Rhodes,  the  ap- 
pellee, for  the  purpose  of  establishing  a  record  of  the  proceed- 
ings, orders  and  decrees  had  and  entered  in  said  court  relating 
to  the  sale  of  lands  belonging  to. the  estate  of  John  McBryde, 
deceased,  by  William  A.  Northcutt,  his  administrator,  to  Jo- 
seph Lundy  and  John  G.  Guice,  under  whom  the  petitioner 
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claims,  and  also  of  the  deed  conveying  the  lands  to  said  pur- 
chasers, all  of  which  are  alleged  to  have  been  destroyed  by  tire. 
The  petition  was  resisted  by  Mary  J.  McBryde  and  others,  ap- 
pellants, who  are  the  heirs  of  the  said  John  McBryde,  deceased. 
On  the  hearing,  the  lower  court  rendered  a  decree  establishing 
the  record  as  prayed  in  the  petition ;  and  this  decree  is  here 
assigned  as  error. 

J.  W.  Posey,  for  appellant. 

G.  R.  Faknham,  contra. 

{No  briefs  came  to  the  hands  of  tlie  reporter.) 

STOXE,  J. — The  present  case  arose  out  of  an  application  to 
establish  a  lost' record,  and  the  bill  of  exceptions  athrras  it  con- 
tains all  the  evidence.  We  think  the  proof  reasonably  shows 
that  John  McBryde  died  the  owner  of  the  lands  in  controversy  ; 
that  Xorthcutt  was  appointed  his  administrator ;  that  he,  North- 
cutt,  sold  the  lands  in  controversy  to  the  highest  bidder;  that 
Lundy  t%  Guice  became  the  purchasers  ;  that  they  paid  the  pur- 
chase-money ;  that  Xorthcutt  as  administrator  made  them  a  title 
in  1863,  and  that  they,  and  those  claiming  under  them,  have 
ever  since  held  possession  of  the  lands.  There  is  an  entire  ab- 
sence of  proof  of  every  other  averment  in  the  petition,  showing 
the  authority  of  Xorthcutt  to  make  the  sale  and  conveyance. 
There  is  not  a  semblance  of  evidence  that  any  petition  was  filed, 
praying  an  order  of  sale,  that  any  testimony  was  taken,  that  any 
order  of  sale  was  granted,  that  any  report  of  sale,  or  of  payment 
of  the  purchase-money  was  made,  or  tliat  the  sale  was  confirmed, 
or  an  order  to  make  title  granted.  These  facts,  and  tlie  con- 
tents of  the  petition,  may  be  very  ditficult  of  proof,  owing  to 
the  death  of  most  of  the  parties  who  participated  in  them ;  but 
courts  can  find  facts  only  on  evidence  before  them.  The  Pro- 
bate Court  erred  in  the  decree  rendered. — Bishop  v.  Hamptony 
19  Ala.  792 ;  Shorter  v.  Sheppard,  33  Ala.  648 ;  Smith  v.  Wert^ 
64  Ala.  34. 

Reversed  and  remanded. 
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Dothard  ij.  Sheid. 

Action  on  Attachment  Bond. 

1.  Attachment  bond ;  its  approval  by  the.  clerk. — It  is  not  necessary  in 
an  action  on  an  attachment  bond,  for  the  plaintiff  to  aver  that  the  bond 
had  been  approved  by  the  clerk  who  issued  the  writ,  as  the  obligors  on 
the  bond  would  be  liable,  if  the  bond  was  actually  executed  and  delivered 
to  the  clerk,  and  by  him  received  and  filed,  before  he  issued  the  process. 

2.  Suit  on  attachment  bond;  sufficiency  of  complaint. — Nor  is  it  neces- 
sary in  such  action  to  aver,  ipsis  verbis,  that  the  attachment  was  sued  out 
without  cause,  as  this  is  implied  from  the  averment  that  the  attachment 
was  wrongfully  sued  out. 

3.  »Sa»?^.-=-Nor  is  it  necessary  in  such  action  to  aver  that  the  attach- 
ment was  levied  on  the  plaintiff's  property,  as  that  is  matter  of  evidence 
merely  to  establish  the  quo  modo,  and  the  quantum  of  damages. 

4.  Same  ;  assignment  of  breaches  ;  wliat  sufficient. — In  an  action  on  an 
attachment  bond  the  breaches  assigned  were,  1st,  that  the  attachment 
was  wrongfully  sued  out;  2d,  that  it  was  vexatiously  sxied  out;  3d,  that 
it  was  maliciously  sued  out ;  4th,  that  it  was  wrongfully  and  vexatiously 
sued  out,  and  5th,  that  it  was  wrongfully,  vexatiously  and  maliciously 
sued  out, — held,  that  the  assignments  of  breaches  were  sufficient. 

5.  Same ;  sufficiency  of  complaint. — A  complaint  in  such  action,  which 
is  in  substantial  compliance  with  the  form  prescribed  in  the  Code  for  suits 
on  bonds  with  conditions  (Code  of  187(3,  §  3009,  Form  12),  is  sufficient; 
but  under  such  complaint,  in  the  absence  of  specific  averments  claiming 
special  damages,  only  general  damages,  or  such  as  result  necessarily  and 
by  implication  of  law  from  the  issuance  of  the  attachment,  can  be  recov- 
ered. 

6.  Sam" ;  counsel  fees  ;  when  recoverable. — In  an  action  on  an  attach- 
ment bond,  whether  brought  for  the  recovery  of  the  actual  damages  sus- 
tained, or  for  the  recovery  of  vindictive  or  exemislary  damages,  reasona- 
ble and  necessary  counsel  fees  incurred  in  defending  the  attachment  suit, 
or  in  prosecuting  or  defending  an  appeal  from  the  judgment  rendered  in 
that  suit  to  this  court,  may  be  recovered. 

7.  Sam-' ;  must  be  specifically  averred. — Such  fees,  however,  while  the 
proximate  result  of  the  wrongful  suing  out  of  the  attachment,  are  not 
such  damages  as  necessarily  result  therefrom,  or  as  are  implied  by  law ; 
and  hence,  they  can  not  be  recovered,  unless  they  are  specifically  claimed 
in  the  complaint. 

8.  Certificate  of  reversal ;  when  not  competent  evidence. — A  certificate  of 
reversal  issued  by  the  clerk  of  this  court,  can  only  be  looked  to  as  au- 
thorizing the  lower  court  to  proceed  to  a  new  trial  in  the  case  to  which  it 
relates;  and  hence,  to  prove  the  fact  of  such  reversal  on  the  trial  of  an- 
other cause,  such  certificate  is  not  competent. evidence,  but  a  transcript 
from  the  records  of  this  court,  properly  exemplified,  is  the  best  and  only 
legal  evidence  of  that  fact. 

9.  •  Suit  on  attachment  bond  ;  ivhatis  competent  evidence. — In  an  action 
on  an  attachment  bond  the  record  of  the  attachment  suit  is  admissible  in 
evidence  on  behalf  of  the  plaintiff. 

10.  Same. — Where  one  of  the  assignments  of  the  breaches  of  the  con- 
dition of  the  attachment  bond  in  a  suit  thereon,  is  that  the  attachment 
was  vexatiously  and  maliciously  sued  out,  it  is  competent  for  the  plain- 
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tiff  to  prove,  that  after  the  writ  was  sued  out,  the  defendant,  at  whose 
suit  it  was  issued,  told  the  plaintiff  that  he  had  more  money  to  spend  on 
the  law  suit  than  the  plaintiff  had. 

Appeal  from  Calhonn  Circuit  Court. 

Tried  before  Hon,  W.  L.  Wiiitlock. 

This  was  an  action  brought  by  James  M.  Sheid,  the  appellee, 
against  William  Dothard  and  G.  C.  Ellis,  the  appellants,  and 
was  founded  on  a  bond  executed  for  the  purpose  of  obtaining 
an  attachment,  which  was  sued  out  of  said  court  by  Dothard 
against  the  appellee.  After  setting  out  the  condition  of  the 
bond  ^n  haec  verha^  the  complaint  proceeds  as  follows:  "And 
the  plaintiff  says  the  condition  of  the  said  bond  has  been  broken 
by  said  defendants  in  this:  1.  Said  attachment  was  wrongfully 
sued  out ;  2.  Said  attachment  was  vexatiously  sued  out ;  3.  Said 
attachment  was  wrongfully  and  vexatiously  sued  out ;  4.  Said 
attachment  was  maliciously  sued  out;  5.  Said  attachment  was 
wrongfully,  vexatiously  and  maliciously  sued  out ;  6.  Plaintiff 
has  sustained  costs  and  damages  by  the  wrongful  suing  out  of 
said  attachment  by  the  defendant,  William  Dothard,  in  the  sum 
of  live  hundred  dollars,  and  said  defendant  has  failed  to  pay 
the  same,  or  any  part  thereof,  to  plaintiff's  damage  as  above 
stated."  The  appellants,  defendants  in  the  court  below,  de- 
murred to  the  complaint,  attacking  the  sufficiency  of  the  assign- 
ments of  the  breaches  of  the  condition  of  the  bond,  and  also 
on  the  ground  that  the  complaint  fails  to  aver  that  the  attach- 
ment was  sued  out  without  cause,  or  that  it  was  levied  on  the 
property  of  the  plaintiff,  or  that  the  bond  was  approved  by  the 
clerk  of  the  court  issuing  the  same.  The  court  overruled  the 
defendants'  demurrer,  and  the  cause  was  tried,  as  shown  by  the 
judgment-entry,  "on  issues  joined,"  but  the  defendants'  pleas 
are  not  set  out  in  the  record. 

On  the  trial,  the  plaintiff  read  in  evidence  the  bond  sued  on, 
and  also  the  affidavit  and  writ  in  the  attachment  suit.  It  was 
also  shown  that  at  the  Spring  Term,  1S77,  of  said  court,  Doth- 
ard obtained  a  judgment  in  the  attachment  suit  against  the 
plantiff,  from  which  the  latter  appealed  to  this  court ;  and  the 
plaintiff  then  offered  in  evidence  the  certificate  of  reversal  issued 
by  the  clerk  of  this  court  in  the  attachment  suit,  to  which  the 
defendants  objected,  but  their  objection  was  overruled,  the  cer- 
tificate was  read  to  the  jury,  and  they  excepted.  The  plaintiff 
was  also  permitted  to  read  in  evndence,  against  the  defendants' 
objection,  the  judgment-entry  of  a  non-suit  taken  by  Dothard 
at  the  Spring  Term,  1879,  of  said  court,  in  the  attachment  suit, 
and  the  defendants  excepted.  The  plaintiff  also  read  in  evi- 
dence the  final  record  in  the  attachment  suit,  in  which  was  tran- 
scribed the  certificate  of  reversal  and  the  judgment  of  non-suit. 

Vol.  lxix. 
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To  the  reading  of  that  part  of  the  record  relating  to  the  cer- 
tificate of  reversal  and  non-suit  the  defendants  objected,  and 
their  objection  was  overruled,  and  they  excepted.  The  plain- 
tiff, after  proving  the  value  of  services  rendered  by  his  counsel 
in  the  attachment  suit  in  the  Circuit  Court,  was  also  permitted 
to  prove,  against  the  defendant's  objection,  the  value  of  the  ser- 
vices rendered  by  his  counsel  in  prosecuting  said  appeal  in  this 
court,  and  the  defendants  excepted.  The  plaintiff  was  exam- 
ined as  d  witness  in  his  own  behalf,  and  testified,  among  other 
things,  that  after  the  attachment  was  issued  he  met  Dothard 
and  stated  to  him,  that  he  wanted  a  settlement  of  the.  debt  for 
which  the  attachment  was  issued  (which  was  for  the  rent  of 
land,  as  shown  by  the  proceedings  in  the  attachment  suit) ;  that 
the  rent  of  the  land  had  been  paid  by  the  repairs  made  on  the 
rented  premises,  and  that  Dothard  replied,  that  he  would  not 
allow  any  thing  for  repairs ;  and  that  he,  "  Dothard,  had 
more  money  than  the  witness,  Sheid,  had  to  spend  on  the  law 
suit."  To  that  part  of  Dothard's  reply  above  quoted  the  de- 
fendants objected,  but  the  court  overruled  their  objection,  and 
they  excepted.  The  defendants  aljo  reserved  exceptions  to 
charges  given  by  the  court  at  the  request  of  the  plaintiff,  but 
these  charges  are  not  necessary  to  a  report  of  the  case. 

The  Circuit  Court  rendered  judgment  on  verdict  for  the 
plaintiff,  from  which  this  appeal  is  taken ;  and  the  rulings  of 
court  on  the  demurrer  to  the  complaint,  and  on  the  introduc- 
tion of  evidence  on  the  trial  above  noted,  and  on  the  charges 
asked  by  plaintiff,  are  here  assigned  as  error. 

John  T.  Heflin,  for  appellants. 

Denson  &  DisQUE,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — This  is  a  suit  on  an  attachment  bond 
brought  by  the  appellee  against  the  appellants.  A  demurrer 
was  interposed  by  the  defendants  in  the  lower  court  raising 
various  objections  to  the  sufficiency  of  the  complaint. 

The  complaint,  though  very  inartificially  drawn,  was  in  sub- 
stantial compliance  with  the  form  prescribed  in  the  Code  for 
suits  on  bonds  with  conditions. — Code,  1876,  §  3009,  p.  703. 
There  was  no  necessity  for  any  allegation  that  the  defendants 
refused  to  pay  the  amount  of  damages  claimed.  Nor  was  any 
averment  necessary  that  the  bond  sued  on  had  been  approved 
by  the  clerk  who  issued  the  attachment.  If  the  bond  was  re- 
ceived and  filed  by  him,  and  he  thereupon  issued  the  process  or 
M-rit  of  attachment,  he  will  be  estopped  from  afterwards  deny- 
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in^  liis  approval  of  it,  and  the  obligors  will  be  liable.  It  is 
sufficient  to  hold  the  obligors,  if  the  bond  was  actually  executed 
and  delivered  before  the  writ  issued. — Drake  on  Attach.  §§  120- 
121;  PeavHon  v.  Gayle,  11  Ala.  278. 

The  breaches  assigned  were,  Ist,  that  the  attachment  was 
varori^jfully  sued  out ;  2nd,  that  it  was  vexatioudy  sued  out ; 
3rd,  that  it  was  mulicimidy  sued  out.  Other  averments  were 
also  made  assigning  these  breaches  conjunctively  instead  of 
severally.  These  assignments  of  breaches  were  sufficient  under 
the  authority  of  Gahel  v.  Haimnerwell,  -14  Ala.  336,  a  case 
which  has  now  been  acted  on  by  the  legal  profession  for  over 
ten  years,  and  w^hidh  we  are  not  inclined  to  disturb.  It  is  not 
necessary  to  aver,  ^/>S'^*  verhis^  that  the  attachment  was  sued  out 
without  cause.  If  it  was  wrongfully  sued  out,  it  must  be  im- 
plied that  it  was  without  cause. — Sharpe  v.  ITuiiter,  16  Ala. 
765.  And  that  it  was  levied  on  plaintiff's  property  was  matter 
of  evidence  merely  to  establish  the  quo  modo  and  the  quantum 
of  the  alleged  damage.  Such  lev-y  was  not  required  to  be  alleged 
in  the  complaint  under  the  liberal  form  prescribed  in  the  statute. 

In  suits  on  bonds  with  conditions,  ordinarily  it  is  only  neces- 
sary to  allege  the  date  and  execution  of  the  bond  by  the  defend- 
ant; to  set  out  the  condition  in  h/£C  verha.,  or  in  substance;  to 
allege  that  the  condition  of  the  bond  has  been  broken  by  the 
defendantfs ;  to  state  concisely  the  breach  or  breaches  com- 
plained of,  and  to  conclude  with  the  averment  that  the  plaintiff 
lias  thereby  suffered  damage.— Code,  ^  3009,  Form  Xo.  12. 
The  form  of  complaint,  however,  laid  down  in  tlie  Code  was 
designed  only  to  cover  general  damages,  or  such  as  necessarily 
result,  and  wliich  the  law  implies  from  the  injury  complained 
of,  the  defendant  being  presumed  to  be  aware  of  the  necessary 
consequences  of  his  conduct,  and  therefore  not  liable  to  sur- 
prise in  the  proof  of  them. — 2  Greenl.  Ev.  §  251.  It  has  been 
expressly  held  not  to  cover  special  damages,  or  such  as  are  not 
the  necessary  result  of  defendant's  wrongful  act. — Levns  y. 
Paul}.,  42  Ala.  136.  In  a  suit  on  an  attachment  bond,  if  the 
attachment  is  wrongfully  sued  out,  the  statute  limits  the  recov- 
ery of  damages  to  such  as  the  plaintiff  has  actually  sustained. 
If  7nalicioudy  sued  out,  as  well  as  wrongfully,  the  jury  may 
award  vindictive  or  exemplary  damages.— Code,  1876,  §§  3317- 
18.  In  either  event  reasonable  and  necessary  counsel  fees  in- 
curred in  defending  the  attachment  suit  are-  recoverable  as  a 
part  of  the  lawful  damages. — Tliggins  v.  Mansjield,  62  Ala.  267 ; 
Seay  v.  Greenwood.,  2L  Ala.  491;  Marshall  v.  Betner,  17  Ala. 
832.  And  though  otherwise  held  by  this  court  in  its  former 
decisions,  it  was  settled  in  Boiling  et  cd.  v.  Tate,  65  Ala.  417, 
that  such  damages  also  include  counsel  fees  incurred  in  prose- 
cuting or  defending  an  appeal  to  the  Supreme  Court.     Such 
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fees  can  not,  however,  be  recovered  as  general  damages.  They 
are  the  proximate  result  of  the  wrongful  suing  out  of  the  attach- 
ment, but  they  are  not  the  necessary  result  of  such  wrongful 
act,  or  such  damages  as  are  implied  by  law.  It  may  be  that  no 
counsel  were  necessary  and  none  were  employed.  The  attach- 
ment suit  may  have  been  dismissed  before  the  entry  of  defend- 
ant's appearance,  or  he  may  have  refused  to  defend  it  at  all. 
We  think,  for  this  reason,  that  counsel  fees  in  such  cases  can 
be  claimed  only  as  speeial  damages,  and  must  therefore  be 
claimed  as  such  specificallj'  in  the  complaint. — 2  Sedgwick  Dam. 
(7th  Ed.)  p.  G08,  note;  O'Leary  v.  Rowan,  81  Mo.  117;  2 
Greenl.  Ev.  ^  254 ;  Lewis  v.  Panll,  42  Ala:  136. 

A  proper  application  of  these  principles  shows  that  there 
was  no  error  in  overruling  the  dennirrer  to  the  complaint ;  but 
that  there  was  error  in  permitting  evidence  of  the  value  of 
counsel  fees  incurred  in  defending  the  attachment  suit,  in  as 
much  as  they  were  not  specihcally  claimed  in  the  pleadings. 

There  was  also  error  in  admitting  in  evidence  the  certiticate^ 
of  reversal  of  the  judgment  of  the  attachment  suit.  This  cer- 
tificate, which  was  signed  and  transmitted  by  the  clerk  of  the 
Supreme  Court,  could  only  be  looked  to  as  authorizing  the 
lower  court  to  proceed  to  a  new  trial  in  the  case  to  which  it 
relates.  The  best  and  only  legal  evidence  of  the  reversal  of 
such  judgment  by  tlie  appellate  court  was  a  transcript  of  its 
records  properly  certified  or  exemplified. — 1  Whart.  Ev.  §  107;. 
Draughan  v.  £(mky3 ^tew.  54;  LocTxe  v.  Winston,  10  Ala.  849. 

It  was  proper  to  admit  in  evidence  the  record  of  the  attach- 
ment and  proceedings  thereon. — Donnell  v.  Jones,  17  Ala.  689. 
This  record  included  the  judgment  of  non-suit  to  the  admis- 
sion of  wiiich  exception  was  taken.  If  the  entire  record  intro- 
duced shows  it  was  subsequently  set  aside  by  the  court,  no- 
injury  can  be  sufl:'ered  by  appellants.  If  not  set  aside,  it  was  a 
discontinuance  of  the  cause  of  action. 

The  testimony  of  the  witness  Sheid,  that  "  Dothard  said  he 
had  more  money  than  the  witness  Sheid  had  to  spend  in  the- 
law  suit,"  was  competent  to  illustrate  the  qiw  animo  of  the 
attachment  proceedings.  Among  the  breaches  assigned  M^ere 
the  averments  that  the  attachment  liad  been  vexatiously,  and 
also  maliciously  sued  out.  Any  conduct  or  language  of  the 
plaintiff  in  attachment  tending  to  establish  these  averments  was 
relevant  evidence  in  an  action  on  the  attacliment  bond. 

It  is  unnecessary  to  apply  in  detail  these  principles  to  the 
charges  of  the  lower  court.  It  appears  plainh^  from  them  that 
the  court  erred  to  such  extent  as  to  require  its  judgment  to- 
be  reversed,  which  is  hereby  accordingly  done  and  the  cause 
remanded. 
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Statutory  Action  in  Nature  of  Ejectraent. 

1.  Patent  ambiguity;  what  is. — When  a  contract  or  conveyance,  on  its 
face,  or  aided  by  judicial  knowledge,  equally  describes  two  or  more  per- 
sons, or  things,  this  is  a  patent  ambiguity,  or  ambiguity  apparent.  In 
such  case,  the  rule  is  clear,  from  which  this  court  will  not  depart,  that 
parol  proof  of  what  was  intended  by  the  contracting  parties,  will  not  be 
received. 

2.  Latent  ambiguity;  tchat  in,  and  how  explained. — A  latent  ambiguity 
exists,  when,  on  the  face  of  the  paper,  no  doubt  or  uncertainty  exists ; 
but  by  proof  aliunde,  the  language  is  shown  to  be  alike  applicable  to  two 
or  more  persons  or  things.  When  t!iis  is  the  case,  the  uncertainty  or 
ambiguity  may  be  exjDlained  or  cleared  up  by  the  same  character  of  proof 
as  that,  by  which  it  is  made  to  appear. 

3.  Ambiguity  belonging  to  an  intermediate  clasi. — ^There  is  also  an  am- 
biguity recognized  in  cases  involving  principles,  which  are  scarcely  refer- 
able to  either  latent  or  patent  ambiguities.  It  arises  when,  on  mere  in- 
spection, there  does  not  appear  to  be  any  uncertainty  or  ambiguity,  and 
frequently  grows  out  of  a  careless  use  of  language,  and  it  sometimes  re- 
sults from  the  many  shades  of  meaning  that  usage  and  provincial  habit 
accord  to  the  same  word  or  expression.  Out  of  this  has  grown  a  seeming 
modification  of  the  old  rule  as  to  patent  ambiguity,  which  has  been  char- 
acterized as  an  intermediate  class  of  cases,  partaking  of  the  nature  of 
both  latent  and  patent  ambiguities.  In  such«case,  parol  evidence  may 
be  admitted  to  show  the  circumstances  under  which  the  contract  was 
made,  and  the  subject-matter  to  which  the  parties  referred. 

4.  Land  numbers;  when  Jadicialli/  known. — This  court  judicially  know, 
that  there  is  but  one  range  18  in  this  State,  and  that  lies  east  of  the  basis 
meridian  of  St.  Stephens ;  and  that  there  is  but  one  townsnip  12  that 
bisects  range  18,  and  that  is  north  of  the  base  of  that  survey. 

5.  Description  in  conveyance;  when  it  can  be  aided  by  oral  testimony. 
A  description  of  lands  in  a  conveyance,  by  sections,  township  and  range, 
without  mention  of  the  State,  county,  Innd  district,  or  government  sur- 
vey, in  which  the  lands  lie,  may  be  aided  by  oral  testimany  showing, 
that  when  the  conveyance  was  made,  the  grantor  owned  and  resided  on 
lands  in  a  given  county,  in  this  State,  which  were  known  by  the  same 
numbers,  as  those  employed  in  the  conveyance.  Aided  by  such  proof, 
and  in  al)«ence  of  proof,  that  the  grantor  owned  or  claimed  other  lands 
falling  within  the  same  description,  it  becomes  the  duty  of  the  court  to 
pronounce  the  conveyance  valid. 

6.  Interpretation  of  a  conveyance,  aided  by  oral  testimony. — In  such 
case,  the  interpretation  of  the  conveyance  and  judgment  upon  its  validity 
vel  non,  are  questions  for  the  court,  while  the  finding  of  attendant  facts 
and  circumstances  are  functions  of  the  jury. 

7.  Mortgage  of  wife's  statutory  separate  estate;  when  husband  by  join- 
ing in,  conveys  his  life-estate  on  death  of  ivife  intestate. — Where  husband 
and  wife  executed  a  mortgage  on  lands  belonging  to  her  statutory  sepa- 
rate estate,  in  the  convev'ing  clause  of  which  the  words  "  bargain  and  sell " 
are  used,  and  the  wife  afterwards  died  intestate,  leaving  the  mortgage 
unsatisfied,  the  life-estate  which  the  husband  took  under  the  statute 
{Code  of  1876,  §  2714),  in  said  lands,  vested  eoinstanti  in  the  mortgagee, 
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to  the  extent  of  his  mortgage,  by  virtue  of  tlie  statutory  covenants  there- 
in, implied  from  the  use  of  the  words  "  bargain  and  sell." 

8.  Intention  of  parties  to  mortgage;  can  not  he  testified  to. — It  is  not  per- 
missible for  a  party  to  a  suit,  who  was  also  a  party  to  a  mortgage,  to  tes- 
tify, as  a  witness,  to  the  intention  of  the  parties  to  such  mortgage  as  to 
wiiat  lands  were  to  have  been  thereby  conveyed. 

9.  General  exception  to  evidence,  part  of  v'hich  is  legal. — A  general  ob- 
jection and  exception  to  testimony,  a  part  of  which  is  legal  and  admissi- 
ble, may  be  overruled,  although  another  part  thereof  may  be  illegal  and 
inadmissible. 

Appeal  from  Montgomery  Chancery  Court. 

Tried  before  Hon.  John  P.  PIubbard. 

This  suit  was  brought  by  W,  W.  Ringstaff  against  John  W. 
Hicks,  for  the  recovery  of  a  tract  of  land  described  in  the  com- 
plaint by  its  survey  numbers,  and  as  being  in  the  county  of  Mont- 
gomery, and  State  of  Alabama.  Before  the  trial,  W.  K.  Cham- 
bers and  Robert  L.  Knight,  on  their  own  motion,  were  made 
parties  defendant,  as  landlords.  On  the  trial,  "it  was  admit- 
ted by  both  parties,  that  the  land  sued  for  and  mentioned  in 
the  complaint  was,  prior  to  the  year,  1873,  a  part  of  the  statu- 
tory separate  estate  of  Mrs.  E.  D.  Knight,  who  was,  at  the  time, 
a  married  woman,  the  wife  of  one  Robert  L.  Knight,  one  of 
the  defendants  to  this  suit,  and  that  said  Mrs.  E.D.  Knight 
continued  to  be  the  wife  of  said  Robert  L.  Knight  up  to  the 
time  of  her  death,  intestate,  which  occurred  after  the  first  of 
January,  1874."  The  plaintiff  then  offered  in  evidence  a  mort- 
gage executed  by  the  said  Robert  L.  Knight  and  E.  D.  Knight 
to  the  plaintiff,  dated  February  21,  1873,  to  which  the  defend- 
ants objected  on  the  grounds  (1),  that  it  was  void  for  uncer- 
tainty and  (2),  that  it  did  not  describe  the  lands  sued  for. 
Thereupon,  the  plaintiff  was  examined  as  a  witness  on  his  own 
behalf,  who  testified,  against  the  defendants'  objection,  that  at 
the  time  of  the  execution  of  the  mortgage,  the  said  Robert  L. 
Knight  and  his  wife,  E.  D.  Knight,  were  living  on  the  land  men- 
tioned in  the  complaint,  which  was  the  property  of  the  said  E. 
D.  Knight  at  that  time,  and  that  said  land  w^as  the  land  intend- 
ed to  be  conveyed  by  said  mortgage.  The  defendants  moved 
to  exclude  the  testimony  of  said  witness  from  the  jury,  but  the 
court  overruled  the  motion,  and  they  excepted.  The  court  then 
allowed  the  plaintiff  to  read  said  mortgage  in  evidence,  and  the 
defendants  excepted.  In  the  conveying  clause  of  the  mortgage, 
the  words  "bargain  and  sell"  are  used.  A  fuller  description 
of  the  mortgage  is  given  in  the  opinion.  The  defendant  of- 
fered to  prove,  that  after  the  law  day  of  the  mortgage  and  be- 
fore the  commencement  of  this  suit,  the  debt  secured  by  said 
mortgage  had  been  paid  and  discharged ;  but,  on  plaintiff's  ob- 
jection, the  court  refused  to  allow  them  to  make  such  proof, 
and  they  excepted.     This  being  all  the  evidence,  the  court,  upon 
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the  request  in  writing  of  the  plaintiff,  charged  the  jury,  that, 
if  they  believed  the  evidence,  they  should  find  for  the  plaintiff, 
to  which  charge  the  defendants  excepted.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  the  defendants  bring  the 
cause  to  this  court  by  appeal,  assigning  as  error,  the  several 
rulings  to  which  exceptions  were  reserved. 

GuNTER  &  Blakey,  and  Watts  ife  Sons,  for  appellants. — 1, 
When  the  mortgage  was  executed,"  the  lands  mortgaged  consti- 
tuted a  part  of  the  statutory  estate  of  Mrs.  Knight.  Such  a 
mortgage  is  absolutely  void,  and  can  not  convey  any  title  out 
of  the  wife. — Garrett  v.  Lehman,,  Durr  &  Co.,  61  Ala.  391 ; 
Conner  v.  Williams,  57  Ala.  134 ;  Gilbert  v.  Dii/pree,  63  Ala. 
331. 

2.  But  the  mortgage  on  its  face  was  void  as  a  conveyance  of 
lands.  It  does  not  show  in  what  county  or  state  the  lands  are 
located.  It  merely  gives  parts  of  sections,  township  and  range, 
without  any  othei*  description,  which  would  authorize  parol  tes- 
timony to  show  the  intention  of  the  makers  of  the  mortgage. 
There  are  at  least  two,  if  not  more.  United  States  surveys,  hav- 
ing sections,  township  and  range  precisely  like  those  set  forth 
in  tins  mortgage.  Sacli  a  description  is  void. — Long  v.  Pace, 
42  Ala.  495;  Tarver  v.  Com.  Court,  25  Ala.  480;  Llolmes  v. 
Evans,  48  Miss.  247 ;  Bowers  v.  Andrews,  52  Miss.  596 ;  Cog- 
hum  V.  LLunt,  54  Miss.  675 ;  Brov)n  v.  Guice,  46  Miss.  299 ; 
Fuller  V.  Fellows,  30  Ark.  657 ;  Cochran  v.  Utt,  42  Ind.  267 ; 
Murphy  V.  LlendricTcs,  57  Ind.  593 ;  Boyd  v.  Ellis,  11  Iowa, 
97;  Hughes  v.  Will'lnson,  85  Ala.  453.  The  court  is  bound 
to  take  judicial  knowledge  of  the  U.  S.  surveys  in  this  State, 
and  that  there  are  at  least  two  such  surveys,  in  which  the  same 
numbers  of  sections,  township  and  range  appear, — Tarver  v. 
Com.  Court,  supra  j  Murphy  v.  Hendricks,  s^opra.  There  is, 
therefore,  a  patent  ambiguity  in  the  mortgage,  which  can  not 
be  aided  by  parol  evidence. 

R.  M.  Williamson,  contra. — 1.  Parol  evidence  was  clearly 
admissible  in  aid  of  the  description  of  the  lands  in  the  mort- 
gage.— Doe  V.  Hardy,  52  Ala.  291 ;  Liawkins  v.  LLudson,  45 
Ala.  482. 

2.  The  mortgage,  though  void  as  a  conveyance  by  Mrs. 
Knight,  is  valid  as  to  the  husband.  On  the  death  of  his  wife, 
intestate,  Knight  took  a  life-estate  in  the  land,  under  the  stat- 
ute. There  is  an  implied  warranty  from  the  words  ''  bargain 
and  sell "  used  in  the  mortgage,  and  this  warranty  is  an  estop- 
pel by  deed,  and  is  good  at  law.  His  deed  is  good  so  far  as  his 
interests  are  concerned,  and  he  will  not  be  permitted  to  avoid 
such  deed  by  setting  uj)  an  after  acquired  estate. — Bigelow  on 
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Estoppel,  840 ;  25  111.  383  ;  5  Stew.  &  For.  426  ;  4  Porter,  141 ; 
21  Ala.  91;  Chapman  v.  Ahrahani,  61  Ala.  108. 

STOXE,  J. — Tliere  can  be  no  question  that  the  plaintiff  be- 
low showed  a  right  of  recovery  in  this  ease,  if  the  description 
of  the  land  in  the  mortgage  is  not  too  uncertain  to  maintain 
the  action. — Chapman  1\  Abraham,  61  Ala.  108;  Slaughter  v. 
Swift,  67  Ala.  494. 

It  is  contended  for  appellant  that  the  mortgage  made  by 
Ivnip^ht  and  wife  to  Rin2:staff  is  void  for  nncertaintv.  That 
mortgage  is  the  title  under  which  Ringstaff  claimed.  The  ar- 
gument is,  that  because  the  land  is  only  described  by  its  sur- 
vey-numbers of  section,  township  and  range,  without  reference 
to  the  State  or  county,  or  basis  meridian,  it  is  void  for  uncer- 
tainty. The  formula  of  the  argument  is,  that  courts  take  judi- 
cial notice  of  the  Government  surveys  of  the  United  States, 
and  therfore  we  judicially  know  that  the  description  employed 
in  the  mortgage  under  discussion,  designates  with  equal  clear- 
ness many  tracts  of  land  found  in  the  many  Goverment  surveys. 
This,  it  is  contended,  raises 'the  question  of  patent  ambiguity, 
Avhich  the  authorities  say  can  neither  be  explained  nor  made 
certain  by  parol  proof.  The  argument  states  the  rule  correctly, 
and  the  question  arises,  does  this  case  fall  within  the  rule  I 

In  CmnmJrs  Court  of  Russell  v.  Tarver,  25  Ala.  480,  and  in 
Lo)ig  V.  Pace,  42  Ala.  495,  the  question  arose  on  pleadings. 
In  each  case  the  description  was  by  section,  township  and  range, 
without  any  averred  fact  in  aid  of  the  description.  There  is 
but  one  tract  of  land  in  the  State  of  Alabama  which  corres- 
ponds to  the  description  given  in  either  of  the  cases  above  men- 
tioned, as  we  understand  those  cases.  In  the  last  case,  the 
range  given  is  evidently  2S,  although  stated  at  one  place  as 
range  8.  In  each  case  this  court  ruled  that  the  description 
was  too  indefinite,  and  that  the  pleading  w^as  fatally  defective 
for  uncertainty.  In  the  last  case,  which  Avas  a  chancery  suit, 
there  was  a  remandment  of  the  cause,  which  would  not  have 
been  ordered,  unless  the  defect  was  considered  amendable.  To 
the  same  effect  are  the  following  cases  :  Cochran  v.  Utt,  42  Ind. 
267;  and  Murphy  v.  Hendricks,  57  Ind.  593.  Bmjd  v.  Ellis, 
11  Iowa,  97,  and  Holmes  v.  Evans,  48  Miss  247,  are  somewhat 
different. 

The  distinction  between  latent  and  patent  ambiguity  has  long 
existed,  and  the  general  rule  applicable  to  each  class  of  cases 
should  not  be  disturbed.  When  a  contract  or  conveyance,  on  its 
face,  or  aided  by  judicial  knowledge,  equally  dBscribes  two  or  more 
persons,  things  etc.,  this  is  patent  ambiguity,  or  ambiguity  appar- 
ent. In  such  case,  the  rule  is  clear,  and  we  do  not  wish  to  depart 
from  it,  that  parol  proof  of  what  was  intended  by  the  contract- 
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ing  parties  will  not  be  received.  Latent  ambiguity  exists, 
when,  on  the  face  of  the  paper,  no  doubt  or  uncertainty  exists, 
but  by  proof  aliunde,  the  language  is  shown  to  be  alike  appli- 
cable to  two  or  more  persons,  thmgs  etc.  When  this  is  the 
case,  the  uncertainty  or  ambiguity  may  be  explained  or  cleared 
up,  by  the  same  character  of  proof  as  that  by  which  it  is  made 
to  appear.  These  are  familiar  elementary  principles.  But 
there  are  cases  involving  principles,  which  are  scarcely  referable 
to  either  of  these  heads.  They  may  be  styled  exceptional  shad- 
ings of  patent  ambiguity.  They  arise,  when  on  mere  inspection, 
there  does  appear  to  be  an  uncerainty  or  ambiguity.  This  fre- 
quently grows  out  of  a  careless  use  of  language,  and  sometimes 
results  from  the  many  shades  of  meaning  usage  and  provincial 
habit  accord  to  the  same  word  or  Expression.  Out  of  this  has 
grown  a  seeming  modification  of  the  old  rule  as  to  patent  am- 
biguity, which  Mr.  Justice  Story  has  characterized  as  an  inter- 
mediate class  of  cases,  partaking  of  the  nature  both  of  latent 
and  patent  anibiguity.  That  learned  jurist,  in  Peisch  v  Dick- 
son, 1  Mas.  9,  says :  "  In  such  a  case  I  should  think  parol  evi- 
dence might  be  admitted,  to  show  the  circumstances  under 
which  the  contract  was  made,  and  the  subject-matter  to  which 
the  parties  referred."  He  illustrates  his  views  as  follows :  "  The 
word  'freight,'  has  several  meanings  in  common  parlance ;  and  if 
by  a  written  contract  a  party  were  to  assign  his  freight  in  a  particu- 
lar ship,  it  seems  to  me  that  parol  evidence  might  be  admitted  of 
the  circumstances  under  which  the  contract  was  made,  to  ascer- 
tain whether  it  referred  to  goods  on  board  of  the  ship,  or  an  inter- 
est in  the  earnings  of  the  ship."  He  does  not  state  in  what 
manner  or  form  the  proof  should  be  made,  to  explain  this  ap- 
parent uncertainty.  In  the  case  of  Smith  v.  Doe,  ex  dem.  Lord 
Jersey,  2  Brod.  &  Bing.  473,  550 — a  case  before  the  House  of 
Lords — Bayley,  J.  employed  the  following  language:  "But  I 
apprehend  that  in  judging  of  the  true  intent  and  meaning  of 
the  indenture  of  July,  1757,  we  are  at  liberty  to  look  at  the 
state  of  the  property  at  the  time  that  indenture  was  made,  and 
see  to  what  restrictions  it  was  then  subject,  and  what  rights  the 
settlor  there  had.  The  settlor  has  used  the  indefinite  words,  '  a 
power  of  re-entry,'  By  showing,  as  I  do,  that  there  are  many 
such  powers,  I  show  that  there  is  an  ambiguity  in  those  words, 
either  latent  or  patent,  [it  was  clearly  patent,  for  it  was  a  matter  of 
law,  judicially  known  to  the  court,  that  there  were  several  kinds 
of  powers  of  re-entry]  and  may  I  not  refer  to  the  existing  state 
of  the  property  at  the  time  these  words  were  used,  to  see  what 
was  the  intention  of  the  settlor,  and  in  what  sense  she  used  those 
words  ?  ....  I  am  not  offering  declarations  of  what  the  party 
said  she  meant ;  I  am  not  construing  a  legal  instrument  by  the 
acts  of  the  parties,  or  by  their  understanding  upon  it ;  but,  by 
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showing  the  circumstances  and  situation  of  the  party,  and  the 
estates  and  interest  she  had  at  the  time,  I  am  enabhng  the  House 
to  judge  what,  in  legal  construction,  was  her  meaning.  .... 
If  a  man  makes  any  deed  or  will,  have  I  not  a  right  to  know 
what  estate  he  had  at  the  time  he  made  such  deed  or  will ;  and 
does  not  the  construction  vary,  in  some  cases,  according  to  the 
estate?  If  I  grant  a  man  an  estate  for  life,  without  saying 
whether  for  his  life  or  mine,  is  not  evidence  admissible  to  show 
what  interest  I  had  in  the  premises?  For,  if  I  was  tenant  in 
fee,  he  will  take  an  estate  for  his  own  life ;  if  I  was  tenant  in 
tail,  or  for  life  only,  he  will  take  for  mine.  If  a  man  bequeath 
me  10,0U0£  3  per  cent,  consols,  it  will  be  a  speciiic  legacy  if 
he  have  that  stock  at  the  time ;  not  specific,  if  he  have  it  not. 
Evidence  is,  therefore,  admissible  in  such  case  to  show  what 
was  the  state  of  his  property  at  the  time  he  made  his  will,  and 
the  construction  upon  the  wnll  is  one  way  or  the  other,  accord- 
ing to  the  result."  See  also,  2  Phil.  Ev.,  Ed.  1859,  p.  747, 
note,  515.  In  note  I  to  2  Bigelow's  Jar.  on  Wills,  page  424,  is 
this  language :  "  Observe  that  in  all  the  above  cases,  the  parol 
evidence  is  not  adduced  to  show  that  the  testator  actually  in- 
tended the  devise  to  have  the  operation  which  is  given  to  it, 
but  merely  to  supply  facts  from  which  the  court  infers  such  to 
be  the  intention." 

The  present  statutory  real  action  was  instituted  by  Ringstaff, 
and  he  avers  that  the  lands  sued  for  are  situate  in  Montgomery 
county.  State  of  Alabama.  The  title  on  which  plaintiff  relied 
for  recovery  is  a  mortgage  executed  to  him  by  Knight  and  wife 
in  1873.  It  was  admitted  in  the  court  below  that  the  lands 
sued  for  were,  when  the  mortgage  was  made,  the  statutory  sep- 
arate estate  of  Mrs.  Ivnight,  and  that,  before  this  suit  was 
brought,  she  died  intestate,  leaving  her  husband  surviving  her. 
Under  the  statute.  Code  of  1876,  §  2714,  Mr.  Ivnight  took  an 
estate  in  the  realty  of  which  his  wife  died  seized,  and  intestate, 
for  the  term  of  his  life,  and  that  interest  vested  eo  instanti  in- 
Ringstaff  to  the  extent  of  his  mortgage,  by  virtue  of  the  statu- 
tory implied  covenants  contained  therein,  unless  the  mortgage 
is  void  for  uncertainty  in  the  description  of  the  land. —  Chapman 
V.  Abraha/n,  61  Ala.  108.  The  description  of  the  lands  in  the 
mortgage,  as  we  have  said,  is  only  by  section,  township  and 
range.  It  calls  for  parts  of  sections  7  and  17,  in  township  12, 
range  18.  Nothing  is  said  of  the  State,  county,  land  district,  or 
Government  survey  in  which  the  lands  lie.  Now,  we  judicially 
know  that  there  is  but  one  tract  of  land  in  Alabama  which  cor- 
responds with  tliis  description.  There  is  but  one  range  18  in 
the  State,  and  that  lies  east  of  the  basis  meridian  of  St.  Steph- 
ens. There  is  but  one  township  12  that  bisects  range  18,  and 
10 
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that  is  north  of  the  base  of  that  survey.  In  aid  of  the  descrip- 
tion in  the  mortgage,  there  was  oral  testimony  given  to  tlie  jury, 
that  wlien  the  mortgage  was  made,  Mrs.  Knight  owned,  and 
she  and  her  husband  resided  on  lands,  situate  in  Montgomery 
county,  Alabama,  known  by  the  same  numbers  as  those  em- 
ployed in  the  mortgage.  There  is  no  proof  that  either  of  them 
owned  any  other  lands,  either  in  Alabama  or  elsewhere.  It 
was  admitted  that  the  lands  sued  for  had  been  the  property  of 
Mrs,  Knight.  Now,  if  it  be  conceded  that  the  unaided  descrip- 
tion of  the  lands  given  in  the  mortgage  is  too  uncertain,  be- 
cause it  equally  describes  other  lands  in  other  Government  sur- 
veys outside  of  the  State,  how  stands  the  question,  when  it  is 
shown  that  Mrs.  Knight  owned  and  occupied  the  lands  thus 
numbered,  which  are  in  Alabama,  and  there  is  an  absence  of 
proof  that  either  she  or  her  husband  owned  or  claimed  any 
•  other  lands,  either  in  this  State  or  elsewhere?  It  would  be 
very  unreasonable  to  presume  they  intended  to  convey  lands 
they  had  no  claim  to.  We  rather  presume  they  intended  to 
convey  lands  they  owned.  Doubtful  terms  of  a  contract  are 
construed  most  strongly  against  the  grantor  or  promissor,  iit 
res  magis  valeat  quarn  pereat.  We  liold,  then,  that  when  it 
was  admitted,  or  found  by  the  jury,  that  Mrs.  Knight  owned 
the  lands  sued  for  when  the  mortgage  was  made,  in  the  absence 
-of  other  proof  that  she  or  her  husband  owned  or  claimed  other 
lands  falling  within  the  description,  it  then  became  the  duty  of 
the  court  to  pronounce  the  mortgage  a  valid  conveyance.  We 
wish  not  to  be  misunderstood.  The  interpretation  of  the  mort- 
gage, and  judgment  upon  its  validity  vel  non.  were  questions 
for  the  court,  while  the  linding  of  attendant  facts  and  circum- 
stances were  functions  of  the  jury.  Applying  this  principle  to 
this  case,  if  Mrs.  Knight's  ownership  of  the  land  in  controversy, 
her  possession,  etc.,  were  only  shown  by  the  ordinary  methods 
of  proof,  without  documentary  evidence  of  title  in  her,  then 
ihe  charge  should  be,  if  the  jury  find  the  fact  of  ownership 
•etc.,  then  the  mortgage  is  not  void  for  uncertainty.  We  make 
this  statement,  to  prevent  the  blending  and  confusion  of  the 
powers  of  the  jury  with  those  of  the  court. 

It  was  not  permissible  for  Ringstaflf,  as  a  witness,  to  testify 
to  the  intention  of  the  parties  to  the  mortgage.  That  pertained 
to  the  office  of  interpretation — the  duty  of  the  court — aided  by 
ascertained,  attendant  facts,  as  we  have  shown  above.  But  the 
witness  gave  this  testimony  in  connection  with  other  testimony 
clearly  legal,  and  the  objection  and  exception  were  to  it  as  a 
whole.  The  court  did  not  err  in  overruling  the  objection. — 1 
Brick.  Dig.  886,  §  1186. 
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The  charge  of  the  court  was  in  accordance  with  the  views 
above  expressed. 
Affirmed. 


State  of  Alabama  v,  Lott. 

Suit  h/  the  Slate  mi  Bond  of  Tax  Collector. 

1.  Tax  collector;  ii'ith  what  amount  charr/eahlc,  and  to  what  credits 
entitled. — The  tax  collector,  on  his  settlement  with  the  anditor,  is  prima 
facie  chargeable  with  all  the  taxes  shoAvn  by  the  assessment  book  to  be 
due  the  State ;  and  the  only  uncollected  taxes  for  which  he  can  be  allowed 
credit,  are  those  contained  in  the  lists  of  errors  and  insolvencies  reported 
to,  and  allowed  l)v  the  court  of  county  commissioners,  and  the  taxes  for 
the  payment  of  which  lands  were  sold  by  him ;  and  in  the  latter  case, 
he  must  account  for  the  proceeds  of  sale. 

2.  Same;  failure  to  collect  a  breach  of  hi.f  official  bond. — The  duty  of 
collecting  the  taxes  is  as  imperative  on  the  collector  as  is  the  duty  of 
honestly  accounting  therefor,  when  collected ;  and  a  failure  to  collect, 
within  the  period  prescribed  by  law,  the  taxes  which,  imder  the  law,  he 
is  required  to  collect,  is  a  breach  of  the  condition  of  his  official  bond, 
equally  with  a  failure  to  pay  over  the  taxes  when  collected. 

3.  Same;  §  4^4  of  Code  o/  1876  construed;  tvhen  final  settlement  must 
be  made. — Under  section  414  of  the  Code  of  1876,  it  is  the  dvity  of  the 
collector,  on  or  before  the  first  day  of  May  of  each  year,  to  make  a  final 
settlement  with  the  auditor  of  the  taxes  of  the  preceding  year,  and  to 
pay  over  to  the  treasurer  the  balance  due  from  him  on  account  thereof ; 
and  a  failure  on  his  part  to  make  such  settlement  and  to  pay  over  such 
balance  on  or  before  that  day,  whether  resulting  from  his  want  of  fidelity 
in  accounting  for  the  money  collected,  or  from  his  want  of  diligence  in 
collecting,  is  a  breach  of  the  condition  of  his  official  bond,  casting  upon 
the  obligors  the  duty  and  liability  of  making  compensation  for  any  injury 
sustained  therefrom  by  the  State. 

4.  Interest;  what  it  is  and.  when  recoverable. — Interest  in  this  State  has 
long  been  regarded,  not  as  the  mere  incident  of  a  debt,  attaching  only  to 
contracts,  express  or  implied,  for  the  payment  of  money,  but  as  compen- 
sation for  the  use  or  for  the  detention  of  money.  Whenever  it  is  ascer- 
tained that  at  a  particular  time  money  ought  to  have  been  paid,  whether 
in  satisfaction  of  a  debt,  or  as  compensation  for  a  breach  of  duty,  or  for 
a  failure  to  keep  a  contract,  interest  attaches  as  an  incident. 

5.  Same;  when  recoverable  from  tax  collector. — Where  a  tax  collector 
fails  to  make  a  final  settlement  with  the  auditor,  on  or  before  the  first 
day  of  May,  of  the  taxes  of  the  preceding  year,  and  to  pay  over  to  the 
treasurer  the  balance  due  from  him  on  account  thereof,  as  required  by 
section  414  of  the  Code  of  1870,  he  and  the  sureties  on  his  official  bond 
are  liable  for  interest  from  that  day  on  the  balance  then  due  from  him  to 
the  State  on  account  of  such  taxes. 

6.  Axiditor  has  no  authority  to  waive  payment  of  interest  due  from  tax 
collector. — The  auditor,  in  making  a  settlement  with  a  tax  collector,  has 
no  -authority  to  waive  the  payment  of  any  interest  which  the  collector 
may  owe  the  State,  or  to  release  him  from  liability  therefor. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  John  Ellioit,  Esq.,  Special  Judge. 
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This  was  a  suit  on  the  official  bond  of  Elisha  B.  Lott,  as  tax 
collector  of  Mobile  county,  brought  by  the  State  of  Alabama 
against  him,  and  Xelson  W.  Perry  and  others,  his  sureties  on 
said  bond,  and  was  commenced  on  the  2Sth  October,  1880» 
On  15th  June,  1881,  a  demurrer  to  the  complaint  as  originally 
filed,  having  been  sustained,  the  plaintiff  filed  an  amended  com- 
plaint. The  complaint  as  amended  contains  ten  assignments  of 
breaches  of  the  condition  of  the  bond,  all  of  which  are  based 
on  the  failure  of  Lott  to  make  final  settlements  with  the  audi- 
tor on  the  first  days  of  May,  1879  and  1880,  of  the  taxes  for 
the  years  1878  and  1879,  for  each  of  which  years  balances  are 
claimed  to  be  due  from  him  as  such  collector,  and  also  interest 
thereon  from  the  first  days  of  May,  1879  and  1880  respect- 
ively. The  pleadings  are  lengthy,  and,  as  the  questions  decided 
by  the  court  were  raised  on  the  trial,  as  well  as  On  the  plead- 
ings, it  is  unnecessary  to  set  them  out.  On  the  trial  the  plain- 
tiff read  in  evidence  the  bond  sued  on,  which  was  in  the  form 
prescribed  by  the  statute ;  and  also  the  original  abstracts  of  the 
assessments  of  real  and  personal  property  and  polls  in  Mobile 
county  for  the  years  1878  and  1879,  which  were  returned  and 
certified  to  the  auditor  by  the  judge  of  probate,  and  which 
show  the  taxes  assessed  for  State  purposes  for  each  of  said  years. 

"  The  defendants  then  introduced  evidence  showing,  that  on 
the  last  Saturday  in  each  month  from  October,  1878,  to  Janu- 
ary, 1881,  inclusive,  defendant,  E.  B.  Lott,  made  a  report  under 
oath  to  the  judge  of  probate  of  Mobile  county  of  the  taxes 
for  the  year  1878,  collected  by  him  during  such  months,  and 
at  the  same  time  paid  over  to  the  State  treasurer  every  dollar 
of  such  State  taxes  actually  collected  by  him  during  such  month 
(except  the  school  fund  money  and  poll  taxes,  which  lie  duly 
paid  to  the  officer  authorized  to  receive  the  same),  first  deduct- 
ing the  commissions  and  fees  allowed  him  by  law ;  and  that  on 
the  14th  day  of  February,  18S1,  he  had  a  final  settlement  and 
accounting  with  the  auditor  of  the  State  for  the  whole  amount 
of  such  State  taxes  for  1878,  as  the  same  was  charged  against 
him  on  the  books  of  the  auditor,  and  on  the  same  day  paid  to 
the  treasurer  of  the  State  S1T2.72  in  full  payment  of  taxes  due 
from  the  County  of  Mobile  for  the  year  1878,  according  to  the 
auditor's  certificate;  also,  that  on  the  last  Saturday  in  each 
month  from  October,  1879,  to  April,  1881,  inclusive,  said  Lott 
made  a  report  under  oath  to  the  judge  of  probate  of  Mobile 
county  of  the  taxes  for  the  year  1879,  collected  by  him  during 
each  month,  and  at  the  same  time  paid  over  to  the  State  treas- 
urer every  dollar  of  such  State  taxes  actually  collected  by  him 
during  each  month  (except  the  school  fund  money  and  poll 
taxes,  which  he  duly  paid  to  the  officer  authorized  to  receive 
the  same),  first  deducting  the  commissions  and  fees  allowed  him 
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by  law;  and  that  on  the  27th  day  of  May,  1881,  he  had  a  final 
;settlement  and  accounting  with  the  auditor  of  the  State  for  the 
whole  amount  of  such  State  taxes  for  the  year  1879,  as  the  same 
was  charged  against  him  on  the  books  of  the  auditor,  and  re- 
■ceived  from  the  auditor  a  certified  transcript  from  such  books 
showing  that  he  had  made  an  over-payment  of  $95.22  on  such 
taxes  for  the  year  1879,  and  that  such  amount  was  carried  to 
the  credit  of  said  Lott  for  the  year  1880."  The  evidence  also 
showed  the  amounts  paid  by  Lott  to  the  State  treasurer  on  the 
taxes  for  .each  of  the  years  1878  and  1879,  prior  to^  and  also  the 
amounts  of  said  taxes  paid  by  him  to  the  State  treasurer  after, 
the  first  days  of  May,  1879  and  1880,  respectively,  and  the 
credits  to  which  he  was  entitled  for  "  errors  and  insolvencies," 
and  for  taxes  for  which  lands  were  sold  and  bid  in  by  the  State, 
and  for  commissions  to  himself  and  the  assessor,  for  each  of 
said  years. 

It  was  also  shown  by  the  evidence,  that  no  charges  of  inter- 
•est  against  Lott  were  made  on  the  books  in  the  auditor's  ofiice, 
and  that  on  the  settlements  which  Lott  made  with  the  auditor, 
the  latter  did  not  charge  up  to,  or  collect  from,  the  former  any 
interest  whatever,  but  that  the  settlements  were  made  "by  the 
said  Lott's  paying  the  amount  of  the  principal  of  said  taxes  for 
1878  and  1879,  without  taking  into  account  interest  on  any 
sum."  There  was  also  evidence  tending  to  show  that  the  au- 
ditor did  not  remit  or  intend  to  remit  the  right  of  the  State  to 
interest,  in  the  settlements  made  by  him  with  Lott.  The  bill 
•of  exceptions  then  states :  "  There  was  no  evidence  of  any  wrong 
■conduct  or  default  on  the  part  of  said  E.  B.  Lott  in  the  matter 
of  the  collection  of  said  taxes  for  the  years  187s  and  1^79,  other 
than  what  is  to  be  inferred,  if  any,  from  the  fact  of  the  non- 
collection  and  non-payment  to  the  State  at  earlier  dates  than  the 
payments  were  made.  Nor  was  there  any  evidence  tending  to 
show  why  the  taxes  for  1878  and  1879,  paid  after  the  first  day 
of  May,  of  1879  and  isso,  respectively,  by  said  Lott,  were  not 
■collected  and  paid  prior  to  the  times  they  were  collected  and 
paid."  It  was  also  shown  by  the  evidence,  that  the  defendants 
paid  all  the  costs  of  this  case  prior  to  the  amendment  of  the 
complaint. 

This  being  all  tlie  evidence,  the  plaintiff  asked  the  court  in 
writing  to  charge  the  jury,  among  other  things,  (1)  that  if  they 
believe  all  the  evidence,  they  must  find  for  the  plaintiff ;  (2)  that 
the  State  taxes  are  due  from  the  tax  collector  on  the  first  day 
of  May  of  the  year  following  that  for  which  the  assessment  is 
made,  and  that  the  State  is  entitled  to  recover  interest  on  all 
taxes  not  paid  by  that  day,  unless  some  legal  excuse  is  shown 
by  the  collector  for  the  non-payment ;  and  (3)  that  the  auditor 
has  no  power  to  remit  or  release  the  right  of  the  State  to  inter- 
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est.  The  conrt  refused  these  charges,  and  then  .charged  the 
jury,  at  the  written  request  of  the  defendant?,  "that  if  they 
believe  all  the  evidence,  they  should  find  for  the  defendants,'^ 
and  the  plaintiff  excepted.  There  was  a  judgment  for  the  de- 
fendants, from  which  the  plaintiff  appealed,  and  here  assigns  as- 
error,  among  others,  the  rulings  above  noted. 

GuNTER  &  Blakey,  and  Macartney  &  Clarke,  for  appel- 
lant.— (1).  The  taxes  are  dne  from  the  tax  collector  to  the  State 
on  the  first  day  of  May  of  each  year,  and  he  is  then  conclu- 
sively presumed  to  have  collected  such  as  he  does  not  show  by 
legal  excuse  are  uncollectible. — Code  of  1876,  §§  414  et  seq.  / 
Timberlake  v  Brewei\  59  Ala.  108.  There  is  no  substantial 
difference  between  the  statute  of  1868,  under  which  the  deci- 
sion in  Timberlake  v.  Brewer,  sujrra,  was  made,  and  ^§  414 
et  seq.  of  the  Code  of  1876.  Under  each  a  ^^nal  settlement  is 
to  be  made  on  the  first  day  of  May  of  each  year.  It  is  no  legal 
excuse  for  a  failure  to  make  such  settlement  at  that  time,  that 
the  collector  did  not  collect,  as  it  was  his  business  to  collect,  and 
no  legal  excuse  is  given  for  not  doing  so.  (2).  The  State  is  en- 
tled  to  interest  on  taxes  not  collected  and  paid  over  by  the  first 
day  of  May  succeeding  the  tax  year.— Code,  §  2089 ;  The  Peo- 
ple V.  New  YorJi\  5  Cowen,  331;  Lamjdon  v.  Castleton,  30  Vt. 
285;  Chevallier  V.  State,  10  Texas,  315.  (3).  The  auditor  had 
no  power  to  remit  the  interest  due  from  Lott  to  the  State,  or  to 
release  him  from  liability  therefor. — Haehnlen  v.  Common- 
wealth, 13  Penn.  St.  617;  VanDqke  v.  The  State,  24  Ala.  si ; 
McElrath  v.  United  States,  12  Otto,  426 ;  Cooke  v.  United 
States,  91  U.  S.  397 ;  Bayns  v.  United  States,  93  U.  S.  642 ; 
United  States  v.  Bank  of  Metropolis,  15  Peters,  377;  State  v. 
Brewer,  61  Ala.  318.  (4).  The  auditor,  in  making  the  settle- 
ment, made  a  mistake  in  not  charging  interest,  which  does  not 
prejudice  the  State. — State  v.  Brewer,  supra.  The  principal 
was  not  paid,  because  the  payments  should  have  been  applied 
first  to  payment  of  interest. — The  People  v.  New  York,  sujwa. 
But  even  if  it  were  paid,  it  was  paid  after  suit  brought,  which 
does  not  stop  the  action  for  interest. — Fislihiirne  v.  Sanders,  1 
Nott  &  McCord,  242. 

Boyles,  Faith  &  Cloud,  contra. — (1).  The  revenue  law  of 
186  S,  u-nder  which  Timberlake  v.  Brewer,  59  Ala.  108,  was  de- 
cided, is  very  different  in  its  provisions  touching  the  settlement 
by  tax  collectors  with  the  auditor,  from  the  Code.  Under  the 
former,  on  a  fitial  settlement  with  the  auditor,  the  tax  collector 
is  required  to  pay  to  the  treasurer  "  the  balance  of  taxes  due 
from  the  tax  payers  in  his  county;"  while  under  the  Code 
(§  414),  on  such  settlement  he  must  pay  to  the  treasurer  "the 
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balance  of  the  taxes  received  or  collected  from  the  tax  payers  in 
his  county."  The  change  thus  made  avoids  the  presumption 
that,  after  the  first  of  May,  the  collector  had  collected  the  vfftole 
amount  of  the  taxes,  as  decided  in  the  case  aui/ra.  The  taxes 
remaining  uncollected  on  the  first  of  May  are  not  lost  to  the 
State,  nor  is  the  collector  required  to  pay  them  out  of  his  own 
funds ;  but  he  may  proceed  with  the  collection  of  taxes  after- 
wards and  account  therefor  monthly.  This  provision  is  a  part 
of  the  condition  of  the  bond,  and  it  is  satisfied  when  the  col- 
lector pays  over  on  the  first  of  May  the  taxes  rfceived  or  col- 
lected by  him.  This  is  what  the  appellees  stipulated  to  do,  and 
what  has  been  done,  as  shown  by  the  evidence ;  and  their  lia- 
bility can  not  now  be  enlarged  by  construction  or  implication. 
Van  Epps  V.  Walsh,  1  Woods  C.  C.  R.  p.  606 ;  Johnson  v. 
Flint,  34  Ala.  673 ;  Iladen  v.  Brown,  1 8  Ala.  641 ;  Leygett  v. 
Humphreys,  21  How.  (U.  S.)  T5  ;  United  States  v.  Knight,  !4 
Peters,  301 ;  Dcmglass  v.  Douglass,  21  Wall.  98.  Interest  was 
therefore  not  recoverable  in  this  case.  (2).  But  on  another 
ground  interest  is  not  recoverable.  If,  under  the  Code,  Lott 
was  required  to  pay  the  whole  balance  dve  from  the  tax  payers 
on  the  first  of  May,  his  failure  to  do  so  would  have  been  a 
breacli  of  mere  ofiicial  duty,  and  only  such  damages  as  are  com- 
mensurate with  the  breach  could  be  recovered.  No  interest 
could  accrue  until  the  "compensation''  for  such  default  had 
been  estimated  in  money.  And  then  interest  would  be  charge- 
able only  upon  such  ''''estimated  contpensation^''  and  not  on  the 
amount  dne  from  the  defaulting  tax  payers.  Such  an  amount 
can  not,  in  any  just  sense,  be  said  to  be  the  ^^  estimated  compen- 
sation'' for  such  breach.— Code  of  1876,  §§  2088,  2089  ;  Perry 
Co.  V.  Railroad  Co.,  58  Ala.  p.  569.  (3).  The  whole  amount 
of  the  principal  has  been  paid.  The  money  was  accepted  as 
payment  and  full  settlement  of  the  principal  ^'  no  interest  was 
charged  on  the  auditor's  books,  and  no  payment  was  applied  to 
interest,  but  expressly  applied  to  the  payment  of  the  prhicipal. 
This  suit  now  being  for  interest  merely,  we  submit  that  it  can 
not  be  maintained  after  payment  of  principal. — Tillotson  ii. 
Preston,  3  Johns.  228;  Southern  R.  R.  Co.  v.  Town  of  Mora- 
via, 61  Barb.  180;  Stevens  v.  Bar  ringer,  13  Wend.  639;  Gil- 
lespie V.  Mayor,  3  Edwards'  Ch.  512;  Jacot  v.  Emmett,  11 
Paige,  142;  Banh  v.  Mayor,  4  Hun.  (N.  Y.)  429;  American 
Bible  Society  v.  Wells,  6S  Me.  572 ;  S.  C,  28  Am.  Rep.  ^2. 

BRICKELL,  C.  J. — Taxes  for  the  current  year  are  due  on 
the  first  day  of  October.  Until  that  time,  of  the  tax  payer 
they  are  not  demandable.  From  that  time  until  the  first  of  Janu- 
ary succeeding,  the  collector  has  the  right  to  demand  them,  and 
on  the  tax  payer  rests  the  duty  of  paying  on  demand.     The  col- 
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lector,  after  having  given  ttiirty  days  notice,  is  required  to  at- 
tend in  each  precinct  of  the  county,  at  the  place  of  voting,  at 
leasf  twice,  during  the  period  intervening  from  the  first  of  Oc- 
tober to  the  first  of  January,  for  the  purpose  of  receiving  the 
taxes.  On  the  first  of  January,  if  the  tax  payer  has  failed  to 
pay,  the  taxes  become  delinquent ^  he  is  subject  to  charges  and 
penalties,  and  to  compel  payment  the  collector  may  resort  to 
the  levy  and  sale  of  property,  real  or  personal.  During  the 
first  week  in  January  the  collector  inust  account  to  the  auditor, 
under  oath^  for  the  whole  amount  of  State  taxes  by  him  col- 
lected up  to  that  date,  first  deducting  the  commissions  and  fees 
allowed  him  by  law.  On  or  before  the  first  of  May,  "  he  must 
make  a  final  settlement  with  the  auditor,  and  pay  over  to  the 
treasurer  the  balance  of  taxes  received  or  collected  from  the  tax 
payers  in  his  county ;  and  he  must  also  account  to  the  auditor, 
and  pav  over  to  the  treasurer,  all  moneys  received  by  him  froin 
sales  of  land,  and  account  to  the  auditor  for  lands  bought  in 
for  the  State." 

Tlie  book  of  assessment  of  taxes,  after  the  assessment  has 
been  examined,  and  errors,  if  any,  corrected  by  the  court  of 
county  commissioners,  is  by  the  judge  of  probate  delivered  to 
the  tax  collector.  The  delivery,  it  is  intended,  must  be 
made  before  the  first  day  of  October.  The  book  shows  the 
name  of  each  tax  payer,  so  far  as  known,  the  taxes  assessed 
against  him,  and  whether  the  tax  is  assessed  on  real  or  personal 
property,  and  the  poll  tax,  if  any,  is  assessed.  In  the  event  of 
a  tax  upon  property  the  owner  of  which  is  unknown,  the  prop- 
erty and  the  amount  of  the  State  tax  is  shown  by  the  book  of 
assessment.  If,  in  the  course  of  the  performance  of  the  duty 
of  collection,  there  are  errors  in  assessment  discovered,  or  there 
are  persons  from  whom  the  collector  is  unable  to  make  the  taxes 
assessed,  a  statement  or  list  of  such  erroi^s  and  insolvencies^  as 
they  are  termed  in  the  statute,  he  is  bound  to  report  to  the  court 
of  county  commissioners  at  the  April  term  of  the  court.  After 
examination  of  the  list  or  report,  so  far  as  correct  the  court 
allows  it,  and  the  probate  judge  having  certified  the  lists  as 
allowed,  the  auditor  is  required  to  give  the  collector  a  credit 
therefor  on  his  final  settlement. 

The  assessment  book  delivered  to  him  by  the  judge  of  pro- 
bate, is  the  warrant  and  authority  of  the  collector  to  receive 
and  to  collect  the  taxes.  Prima  facie,  w'hen  the  time  appointed 
for  him  to  collect  has  expired,  he  becomes  chargeable  with  all 
the  taxes  shown  by  it  to  be  due  to  the  State. — Timherluke  v. 
Br^ewer,  59  Ala;  108.  Every  agent  or  trustee  charged  with  the 
duty  of  collecting  debts,  becomes  chargeable  with  such  debts 
upon  the  expiration  of  a  reasonable  time  for  collection,  there  be- 
ing evidence  of  the  ability  of  the  debtor  to  pay.     If  there  be 
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any  sufficient  reason  for  the  failure  to  collect,  the  onus  of  proof 
rests  upon  him.  The  default  is  shown  p^'ima  facie,  when  it  is 
shown  that  he  received  the  evidence  of  the  debts,  assumed  the 
duty  of  collecting ;  the  ability  of  the  debtor  to  pay,  the  oppor- 
tunity for  the  performance  of  the  duty  having  been  afforded, 
in  the  absence  of  all  evidence  in  explanation,  the  conclusion  is 
irresistible,  either  that  the  debts  have  been  collected,  or  that  the 
failure  to  collect  is  negligence,  a  want  of  the  diligence  the  agent 
or  trustee  was  bound  to  exercise.  The  statute  having  prescribed 
a  particular  period  within  which  the  collection  of  taxes  must  be 
made ;  having  afforded  the  collector  ample  remedies  to  compel 
payment  within  that  period ;  and  having  provided  him  with  a 
remedy  to  obtain  credit  for  all  taxes  which  are  uncollectible, 
the  result  is  inevitable  that  on  t}:e  expiration  of  the  appointed 
period,  he  is  chargeable  with  all  taxes  appearing  on  the  assess- 
ment book,  it  is  not  shown  by  the  lists  of  errors  and  insolven- 
eies  were  not  collected.  There  is  no  authority  to  relieve  him 
from  liability  for  any  other  taxes,  with  the  exception  of  taxes 
on  lands  sold  for  the  non-payment  of  the  tax  assessed,  and  then 
he  is  chargeable  with  the  proceeds  of  sales.  Whether  he  has 
collected  the  taxes,  other  than  such  as  are  embraced  in  the  list 
of  errors  and  insolvencies,  can  not  affect  his  liability.  The  con- 
dition of  his  official  bond  is,  that  he  will  perform  all  the  dnties 
of  the  office  which  are,  or  may  he,  7'equired  hy  Iww.  The  bond  . 
operates  as  a  security,  not  only  for  honesty  in  paying  over  the 
moneys  actually  received,  but  for  skill  and  the  measure  of  dili- 
gence the  law  exacts  in  collecting.  The  real  intent  of  the  offi- 
cial bond,  expressed  in  the  few  words  in  which  the  statute  re- 
quires the  condition  to  be  written,  is,  that  the  collector  will, 
with  fidelity,  skill  and  diligence,  perform  the  duties  of  the 
office,  and  keep  inviolable  the  trusts  reposed  in  him.  The  con- 
dition of  the  bond  is  broken,  whenever  there  is  default  in  the 
performance  of  duty,  not  capable  of  excuse,  or  for  which  ex- 
cuse is  not  shown.  Whatever  of  damage  or  injury  accrues  to 
the  State  from  the  breach,  is  at  that  instant  recoverable,  and 
the  duty  and  liability  to  make  compensation  then  rests  upon  the 
several  obligors,  principal  and  sureties.  The  failure  to  collect 
is  a  breach  of  the  bond,  equally  with  a  failure  to  pay  over  the 
moneys  collected.  The  duty  of  collecting  is  as  important  as 
the  duty  of  paying  honestly.  The  one  duty  is  precedejit  to 
the  other. 

The  statute  contemplates,  indeed,  in  express  terms  requires, 
that  on  the  first  day  of  May  of  each  year  the  collector  shall 
make  a  final  settlement  with  the  auditor  of  the  taxes  of  the  pre- 
ceding year.  Whatever-of  taxes  he  lias  not  paid  previously, 
must  then  be  paid,  or  an  account  of  them  given.  The  taxes 
which  are  not  to  be  paid  ai  that  time,  and  for  which  an  account 
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is  then  to  be  ^iven,  are  taxes  on  lands  whicli  the  collector  has 
sold,  and  lands  bought  in  by  the  State  for  the  taxes.  As  to 
these,  he  accounts  for  the  proceeds  of  sale ;  but  for  all  other 
taxes,  save  errors  and  insolvencies^  he  must  account  in  money. 
If  he  has  not  collected  them,  the  failure  is  attributable  to  his 
negligence,  and  for  negligence  he  is  as  liable  as  for  moneys  re- 
ceived. The  payment  of  them  can  not  be  delayed  without  con- 
verting the  settlement  into  a  partial,  instead  of  a  final  settle- 
ment ;  and  for  a  partial  settlement  at  that  time  the  law  fur- 
nishes no  authority.  The  partial  settlement,  and  the  only  par- 
tial settlement  contemplated;  is  the  settlement  the  collector  is 
required  to  make  during  the  first  week  in  January. 

There  is.  as  is  urged  by  the  counsel  for  the  appellee,  a  change 
in  the  language  of  the  present  revenue  law  from  that  found  in 
former  laws.  The  former  laws,  in  express  words,  required  that 
on  the  final  settlement  with  the  auditor,  the  tax  collector  should 
pay  over  to  the  treasurer  the  balance  of  the  taxes  due  the  State. 
The  present  statute  employs  the  words  "the  balance  of  the 
taxes  received  or  collected  from  the  tax  payers."  These  words 
are  employed  in  connection  with  an  imperative  re(piisition  that 
the  settlement  shall  he^final,  which  it  can  not  be,  if  the  liability 
for  which  the  collector  accounts,  is  onl}'  for  the  moneys  actu- 
ally collected  by  him,  and  he  gives  no  account,  iS  held  to  no 
liability  for  the  taxes  he  lias  not  collected,  the  failure  to  collect, 
being  the  result  only  of  negligence  and  the  violation  of  official 
duty.  Besides,  it  would  empower  the  collector  to  select  his 
own  time  for  the  collection  of  taxes,  instead  of  collecting  them 
within  the  period  appointed  by  law.  It  would  enable  him  to 
defer,  and  to  fix  a  time  for  a  final  settlement,  variant  from  that 
the  law  prescribes  in  terms  which  are  imperative.  It  was  doubt- 
less supposed  by  the  legislature,  that  the  collector  would  be  dil- 
igent in  the  performance  of  duty,  and  would  within  the  time 
prescribed,  a  period  of  seven  months,  have  collected  the  taxes, 
and  be  ready  to  pay  them  to  the  treasurer.  But  if  he  has  not 
collected  them,  if  he  has  neglected  his  duties,  and  by  the  neglect 
made  himself  chargeable  with  them,  a  legislative  intention  to 
acquit  him  of  liability  can  not  be-  deduced  from  these  words. 
The  intention  was,  that  if  he  had  disappointed  the  expectation 
of  the  legislature,  if  he  had  not  performed  his  duty,  he  should 
account  for  the  neglect  of  duty  according  to  the  condition  of 
his  bond. 

The  collector  being  chargeable  on  the  first  day  of  May,  for 
all  taxes  he  has  not  previously  paid  into  the  treasury,  otlier 
than  such  as  are  embraced  in  the  lists  of  errors  and  insolven- 
cies, or  such  as  are  accounted  for  in  consequence  of  the  sales  of 
lands,  the  point  of  contention  between  the  parties  is,  whether 
interest  attaches  to  the  liability.     Interest,  in  this  State,  has 
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been  long  regarded  not  as  the  mere  incident  of  a  debt,  attach- 
ing only  to  contracts,  express  or  implied,  for  the  payment  of 
money,  but  as  compensation  for  the  use,  or  for  the  detention 
of  money.  Whenever  it  is  ascertained  that  at  a  particular 
time  money  ouglit  to  have  been  paid,  whether  in  satisfaction  of 
a  debt,  or  as  compensation  for  a  breach  of  duty,  or  for  the  fail- 
ure to  keep  a  contract,  interest  attaches  as  an  incident. —  Whit- 
worth  v.  Hart,  22  Ala.  343;  Boyd  v.  Gilchrist,  15  Ala.  849; 
Jam£8  'V.  Garernor,  1  Ala.  6(>5.  The  true  and  just  doctrine  is 
expressed  in  Dodge  v.  J^erh'ns,  9  Pick.  36"^,  approved  in  Boyd 
V.  Gilchrist,  supra,  that,  "■  the  inquiry  is,  whether  the  party  has 
done  all  that  the  law  required  of  him  in  the  particular  case^ 
whether  acting  on  his  own  account,  or  as  agent,  executor,  ad- 
ministrator, or  trustee  for  others.  If  he  has,  he  is  not  account- 
able for  interest ;  if  he  has  not,  he  is  accountable  for  it,  as  a 
compensation  for  the  non-performance  of  his  contract."  The 
duty  resting  upon  the  collector  was  the  payment  of  the  taxes 
on  the  first  day  of  May.  The  official  bond  was  a  security  for 
the  performance  of  the  duty  at  that  time  ;  its  condition,  though 
written  in  general  words,  embodied  a  pledge  to  perform  the 
duty.  The  failure  to  perform  was  a  breach  of  the  obligation 
of  the  bond,  daninifying  the  State.  The  damage  was  the  fail- 
ure to  receive  in  money  on  that  day,  the  moneys  which  the  col- 
lector ought  to  have  paid.  The  moneys  are  detained,  and  for 
the  detention  compensation  must  be  made.  The  duty  of  com- 
pensation on  the  part  of  the  collector,  and  the  right  to  it  on  the 
part  of  the  State,  are  the  same  in  character  and  degree,  as  if  the 
collector  had  withheld  and  used  moneys  he  had  collected.  The 
injury  the  State  suffers  from  the  failure  to  receive  the  moneys- 
it  has  the  right  to  receive  at  an  appointed  time,  is  the  same, 
whether  it  results  from  the  collector's  want  of  iidelity  in  paying 
over  moneys  he  has  actually  received,  or  his  want  of  diligence 
in  collecting.  For  the  injury,  the  State  in  either  case  has  a 
clear  legal  right  to  compensation,  and  interest  is  the  measure  of 
the  compensation. 

Whether  on  the  final  settlement  with  the  auditor  made  after, 
the  institution  of  this  suit,  and  after  the  time  appointed  by  law 
for  its  making,  he- exacted,  or  waived  the  payment  of  interest, 
is  unimportant.  The  law  fixes  the  measure  of  the  liability  of 
the  appellees,  and  from  that  liability  they  can  not  l)e  discharged 
by  the  laches,  by  the  waiver,  or  by  the  express  agreement  of 
any  public  officer.  The  duties  of  the  auditor  are  as  carefully 
prescribed  by  the  statute  as  are  the  duties  of  the  tax  collector ; 
and  within  these  duties  is  not  comprehended  that  of  waiving  or 
contracting  away  the  rights  of  the  State,  or  of  compounding 
with  its  debtors,  though  he  is  charged  with  the  duty  of  making 
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settlements  with,  and  holding  some  officials  to  accountability. 
The  rulings  of  the  Circuit  Court  were  inconsistent  with  these 
views  and  its  judgment  is  reversed  and  the  cause  remanded. 


Crump  V,  Crump. 

Bill  in  Equity  to  Enforce  Vendor's  Lien. 

1.  Exceptions  to  master's  report. — Where  a  party  excepting  to  the  regis- 
ter's report  fails  to  comply  with  the  93d  Rule  of  Chancery  Practice,  re- 
quiring the  noting  of  e^•idence  at  the  foot  of  each  exception  to  conclusions 
of  fact  drawn  by  the  register,  the  chancellor  commits  no  error  in  over- 
ruling the  exception  entirely. 

Appeal  from  Etowah  Chancery  Court. 

Heard  before  Hon.  H.  C.  Speake. 

This  was  a  bill  by  the  appellee,  against  the  appellant,  to  en- 
force a  vendor's  lien  on  certain  lands  for  unpaid  balance  of 
purchase-money.  On  the  hearing,  a  decree  was  rendered  grant- 
ing relief,  and  ordering  a  reference  to  the  register  to  ascertain 
and  report  the  balance  due  on  such  purchase-money.  To  the 
register's  report  the  appellant  tiled  numerous  exceptions  relating 
to  conclusions  of  fact  drawn  by  the  register,  but  he  failed  to 
note  the  evidence,  or  parts  of  evidence,  relied  on  by  him  at  the 
foot  of  each  exception,  as  required  by  the  93d  Rule  of  Chan- 
cery Practice.  The  chancellor  overruled  his  exceptions,  and 
this  ruling  is  here  assigned  as  error. 

J.  L.  Cunningham,  for  appellant. 

DuNLAP  &  DoRTCir,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — The  exceptions  taken  to  the  report  of 
the  register,  in  this  case,  are  not  in  accordance  with  the  require- 
ment of  the  93d  Rule  of  Chancery  Practice.  This  Rule  ex- 
acts of  the  party  filing  such  exceptions,  that  he  should  note  at 
the  foot  of  each  exception  to  conclusions  of  fact,  drawn  by  the 
register,  the  evidence,  or  parts  of  evidence,  upon  which  he  re- 
lies in  support  of  the  several  exceptions,  with  such  designations 
and  marks  of  reference,  as  to  direct  the  attention  of  the  court 
to  the  same.     Where  an  appellant  ha;s  failed  to  comply  with  this 
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requirement,  there  is  no  error  in  the  decree  of  a  chancellor  over- 
ruling his  exceptions  entirely. — Mooney  v.  Walter,  ante  p.  T5. 
Affirmed. 


Ramsey  v.  Young. 

Action  on  Prmnissory  Note. 

1.  Evidence ;  admissibiUtu  of. — In  a  suit  at  law  on  a  promissory  note, 
in  which  the  consideration  is  stated,  it  is  admissible  to  show  V)y  parol  evi- 
dence a  valuable  consideration  for  the  note,  differing  froan  that  expressed 
therein. 

Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon,  John  P.  Hubbard. 

This  was  an  action  of  assumpsit  brought  by  the  appellee 
against  the  appellant,  and  was  founded  on  a  crop-lien  note  given 
under  the  statute  for  advances,  in  which  the  consideration  is 
stated  to  be  "  necessary  advances  in  horses,  mules,  oxen,  and 
necessary  provisions,  farming  tools  and  implements  and  money 
to  procure  the  same,"  etc.  The  appellant  pleaded  in  short,  by 
consent,  (1)  the  general  issue,  (2)  no  consideration,  and  (3)  fail- 
ure of  consideration.  On  the  trial,  the  appellee  having  read  in 
evidence  the  note  sued  on,  the  appellant  was  examined  as  a  wit- 
ness on  his  own  behalf,  and  testified,  that  he  did  not,  at  the  time 
the  note  was  executed  or  at  any  other  time,  ''  buy  or  receive 
from  the  plaintiff  or  his  agent,  in  whole  or  in  part,  any  neces- 
sary advances  in  horses,  mules,  oxen,  and  necessary  provisions, 
farming  tools  and  implements  and  money  to  procure  the  same," 
for  the  purpose  of  making  a  crop.  Thereupon  the  appellee 
asked  the  witness,  whether  he  did  not  buy.  from  appellee's  agent 
a  lot  of  guano,  to  which  the  appellant  objected,  and  offered  to 
prove  that  guano  was  not  one  of  the  articles  specified  and  named 
in  the  note  as  the  consideration  thereof.  The  court  overruled 
the  objection  and  allowed  the  appellee  to  show  that  a  purchase 
by  the  appellant  from  an  agent  of  the  appellee,  of  a  lot  of  guano, 
was  the  true  consideration  of  the  note ;  and  the  appellant  ex- 
cepted. This  being  substantially  all  the  evidence,  the  court 
charged  the  jury,  at  the  appellee's  request,  that  if  they  believed 
the  evidence  they  must  find  for  him,  and  the  appellant  excepted. 
The  appellee  obtained  a  verdict  and  judgment,  and  from  the 
judgment  this  appeal  was  taken.  The  rulings  of  the  lower 
court  above  noted  are  here  assigned  as  error. 
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M.  N.  Carlisle,  for  appellant. 

Griffin  &  Wood,  conti'a. 

(Xo  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  record  presents  a  single  question — 
the  admissibility  of  parol  evidence  to  show  a  valuable  consid- 
eration for  a  promise  in  writing  to  pay  money,  differing  from 
that  expressed  in  the  writing.  It  is  very  well  settled,  that 
the  consideration  of  contracts  in  writing  is  in  general  open 
to  inquiry,  and  it  is  not  an  infringement  of  the  rule  exclud- 
ing parol  evidence  to  add  to,  vary,  or  contradict  writings, 
to  receive  parol  evidence  of  the  actual  consideration  for  the 
purpose  of  determining  its  validity,  or  its  failure,  or  that  from 
any  cause  it  is  sufficient  or  insufficient  to  support  the  contract. 
1  Green.  Ev.  §  285 ;  2  Whart.  Ev.  §  1042 ;  1  Brick.  Dig.  p.  862, 
§  828.  In  reference  to  bills  of  exciiange  and  promissory  notes, 
it  is  said  in  1  Parsons  on  Xotes  and  Bills,  194,  "that  any  state- 
ment in  a  bill  or  note  respecting  the  consideration  may  be  ex- 
plained or  contradicted  by  parol  evidence.  It  may  be  shown, 
notwithstanding  any  such  statement,  either  that  there  was  no 
consideration  at  all,  or  that  the  consideration  was  different  from 
that  stated.'' 

As  a  promise  for  the  payment  of  money,  the  sale  of  guano 
was  a  consideration  which  would  support  the  writing,  equally 
with  that  which  is  expressed.  The  legal  effect  of  the  contract, 
as  such  promise,  is  not  altered  or  varied,  M'hether  the  one  or 
the  other  is  the  real  consideration.  If  it  was  sought  to  enforce 
the  contract  as  a  statutory  lien  for  advances  to  make  crops,  a 
different  question  would  be  presented.  .  Then  disproving  the 
consideration  expressed,  would  disprove  the  existence  of  the 
lien ;  and  evidence  of  any  other  consideration  would  be  inad- 
missible for  the  reason,  that  however  valuable  such  considera- 
tion may  be,  from  it  the  lien  can  not  be  derived.  The  enforce- 
ment of  the  contract  as  a  promise  to  pay  money  being  the  sin- 
gle purpose  of  the  suit,  it  was  permissible  for  the  plaintiff  by 
parol  to  show  any  valuable  consideration  for  the  promise,  though 
it  differed  from  that  expressed  in  the  writing. 

Affirmed. 
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Spicer  v.  The  State. 

Indictment  for  Murde7\ 

1.  When  service  of  copy  of  indictnierd  and  venire  on  prisoner  presumed. 
Where  the  record  in  a  eapital  case  fails  to  show,  that  tlie  prisoner,  who 
was  in  actual  confineuient,  was  served  with  a  copy  of  the  indictment  and 
of  a  hst  of  tlie  jurors  suuunoned  for  his  trial,  as  required  by  the  statute, 
Init  does  not  sliow  tlie  contrary,  such  service  will  be  jiresumed  to  have 
l)een  regularly  made,  in  tiie  al^sence  of  any  objection  by  the  defendant  in 
the  lower  court. 

2.  Failure  of  record  to  shov  that  special  venire  was  summoned;  whether 
it  will  be  presumed  that  sheriff  discharged  his  duty,  quere. — AVhere,  in  a 
capital  case,  the  record  shows  that  the  court  made  the  proper  order  for  a 
special  venire,  but  fails  to  show  that  the  order  was  executed  by  the  sher- 
iff, being  silent  on  that  point,  and  it  further  shows  that  the  defendant 
went  to  trial,  without  o])jection,  before  a  jury  organized  from  the  regular 
panels  sunmioned  for  the  week,  it  may  he,  that,  in  such  case,  it  will  be 
presumed,  on  appeal,  that  the  sheriff  discharged  his  duty  by  executing 
the  order,  or  that  the  defendant  waived  his  right  to  have  a  comjiliance 
therewith ;  but  this  question  is  not  decided  in  this  case. 

3.  Mandatory  requirements  of  the  statute;  when  must  he  complied  with 
by  the  court  in  capital  case. — It  is  a  reasonable  and  sound  principle  that, 
■where,  on  the  trial  of  a  capital  case,  the  statute  peremptorily  requires 
some  order  to  be  made  by  the  court,  which  is  of  prime  importance  to  the 
prisoner  in  securing  to  him  the  constitutional  guaranty,  that  the  "rights 
of  trial  by  jury  shall  remain  inviolate,"  the  action  of  the  court  in  that 
regard  becomes  an  essential  part  of  the  record,  and,  on  appeal,  it  must 
affirmatively  appear  that  the  requirement  was  complied  with. 

4.  Record  must  affirmatively  show  in  capital  case  an  order  appointing 
day  for  tri.al. — Under  the  provisions  of  the  statutes  of  this  State,  the 
court  is  re  piired  to  appoint  a  day  for  the  trial  of  a  prisoner  indicted  for 
a  capital  offense  ;  and  this  requirement  being  mandatory,  and  being  also 
an  act  judicial  in  its  nature  to  be  performed  by  the  court,  and  not  a  duty 
to  be  discharged  by  a  ministerial  (jfficer  acting  under  a  judicial  order,  the 
record,  on  appeal,  must  affirmatively  show  that  it  was  complied  with. 
This  court  will  not  presume  from  the  silence  of  the  record,  that  the  order 
was  made,  or  that  the  right  of  the  prisoner  thereto  was  waived  by  his 
proceeding  to  trial  without  objection. 

5.  Admissihility  of  confessions. — A  confession  which  is  affirmatively 
shown  to  have  been  made  voluntarily,  though  made  while  the  defendant 
was  under  arrest,  and  in  response  to  questions  propounded  by  the  officer 
having  him  in  custody,  is  admissible  evidence. 

6.  (.riininative  facts  discovered  hy  e.vamination  of  prisoner's  person  ; 
when  admissible. — The  submission  by  a  female  defenciantof  her  person  to 
•a  private  examination  l)y  physicians,  is  not  a  confession,  although  the  re- 
sult of  the  examination  was  a  disclosure  of  facts  of  a  criminative  charac- 
ter; and  such  facts  are  competent  evidence  against  her,  although  she 
was  induced  to  sulimit  to  the  examination  through  the  assurance,  that, 
•"it  would  be  the  best  thing  for  her  that  she  could  do." 

Appeal  from  Coffee  Circuit  Court. 
Tried  before  Hon.  H.  D.  Cl.wton. 
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At  the  Fall  Term,  1880,  of  the  Circuit  Court  of  Covington 
County,  Ann  Spicer,  the  appellant,  and  another  were  jointly 
indicted  for  the  murder  of  her  infant  child,  and  on  their  appli- 
cation for  a  change  of  venue,  the  case  was  removed  to  the  Cir- 
cuit Court  of  Coffee  County,  where  the  defendants  were  tried, 
and  the  appellant  was  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  the  penitentiary  for  life.  On  the  trial,  as  ap- 
pears from  the  bill  of  exceptions,  it  was  shown  on  behalf  of  the 
State  by  the  testimony  of  one  Straughn,  that  after  the  appellant 
was  arrested,  she  was  placed  in  his  custody  temporarily  by  the 
constable  arresting  her ;  and  that  thereupon,  at  the  request  of 
witness  appellant  took  a  seat  near  him,  when  witness  said  to 
her  that  "  she  had  as  well  tell  where  the  child  was ;  that  she 
knew  she  was  not  then  as  she  was  two  weeks  before ;  that  she 
had  as  well  tell  where  the  child  was,  for  they  would  dig  up  the 
ground  a  mile  square  and  six  feet  deep,  or  they  would  tind  the 
child ; "  but  that  witness  "  never  stated  to  the  defendant,  that 
it  would  be  better  for  her  to  tell  it,  or  worse  for  her  if  she  did 
not  tell  it,  nor  did  he  use  any  other  inducement  to  get  the  de- 
fendant to  make  any  confession.  The  State  then  offered  to 
prove  by  said  witness  what  the  defendant  said  to  him  at  that  time 
about  having  been  delivered  of  a  child,  and  what  she  did  with 
it."  The  appellant  objected  to  the  admission  of  the  confession 
in  evidence  on  the  ground  that  it  was  not  voluntarily  made ; 
and  thereupon  the  court  allowed  the  defendant  to  show  by  one 
Smith,  that  about  half  an  hour  before  her  arrest,  which  was  but 
a  short  time  prior  to  the  foregoing  conversation  between  appellant 
and  Straughn,  he  and  two  others  were  appointed  by  the  citizens 
as  a  committee  to  have  her  examined,  to  see  whether  or  not  she 
had  been  delivered  of  a  child ;  that  thereupon  they  and  two 
physicians  went  to  her  residence  and  called  her  out  to  the  gate, 
when  witness  said  to  her,  that  it  was  the  opinion  of  the  citizens 
generally,  that  she  had  been  delivered  of  a  child  and  that  she 
had  destroyed  it,  and  that  they  had  been  appointed  as  a  com- 
mittee to  have  her  examined  by  the  physicians;  that  she  at 
first  refused  to  be  examined  by  the  physicians,  but  offered  to 
submit  to  an  examination  by  an  old  colored  midwife  who  was 
"  near  by ; ''  that  witness  then  told  her  that  "  it  would  l)e  the 
best  thing  for  her  that  she  could  do,  to  go  and  submit  to  the 
examination  "  by  the  physicians ;  that  she  then  agreed  to  be  ex- 
aminerd  by  the  physicians,  and  immediately  thereafter  was  ex- 
amined by  them.  It  was  also  shown  that  the  appellant  was  a 
negro  woman  of  only  ordinary  intelligence  for  a  negro.  The 
appellant  then  renewed  her  objection  to  the  admission  in  evi- 
dence of  any  confession  made  by  her  to  the  witness  Straughn, 
but  the  court  overruled  her  objection,  and  allowed  the  State  to 
introduce  the  confession  in  evidence,  and  the  appellant  excepted. 
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This  confession  was,  in  substance,  that  she  had  been  delivered 
of  a  child,  and  that  she  had  administered  laudanum  to  it,  be- 
cause it  was  in  misery,  and  she  desired  to  end  its  misery ;  and 
that  she  had  buried  it  down  in  the  woods,  at  the  same  time 
pointing  in  the  direction  of  certain  woods  where  the  child  was 
afterwards  found  buried. 

The  other  facts  are  stated  in  the  opinion. 

W.  D.  Roberts,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J. — The  record  in  this  case  is  exceedingly 
defective,  especially  in  view  of  the  fact  that  the  prisoner  was 
under  indictment  for  a  capital  offense. 

It  fails  to  show,  in  the  iirst  place,  that  there  was  any  service 
on  the  prisoner  of  a  copy  of  the  indictment  and  of  the  list  of 
the  venire  summoned  for  her  trial,  such  as  is  required  by  stat- 
ute to  be  made  upon  defendants  in  actual  confinement  under  an 
indictment  for  any  capital  offense.  The  record,  however,  being 
entirely  silent  in  this  particular  and  failing  to  show  the  contrary, 
the  principle  has  been  settled  by  this  court,  that,  in  the  absence 
of  any  objection  by  the  defendant,  such  service  will  be  pre- 
sumed to  have  been  regularly  made.  It  was  so  ruled  in  the 
case  of  Paris  v.  The  State,  36  Ala.  232,  and  again  in  liash  v. 
The  State,  61  Ala.  90.  The  contrary  doctrine  announced  in 
Robertson  v.  The  State,  .43  Ala.  325,  that  to  sustain  a  conviction 
in  a  capital  case,  the  record  must  affirmatively  show  a  compli- 
ance with  this  requisition  of  the  statute,  has  been  in  effect,  and 
is  now  expressly  overruled  on  this  point. 

The  record,  furthermore,  fails  to  show  that  the  sheriff  sum- 
moned a  special  venire  of  fifty  persons  from  whom  to  organize 
a  jury,  as  ordered  to  be  done  by  the  court. — Code,  ^  4874. 
The  order  for  this  purpose  seems  to  have  been  properly  made 
by  the  presiding  judge,  but  the  record  is  silent  as  to  whether 
or  not  it  was  executed  by  the  sheriff.  As  the  defendant  went 
to  trial  without  objection,  and  a  jury  was  organized  from  the 
regular  panels  summoned  for  the  week,  it  may  be  that,  in  view 
of  both  the  silence  of  the  record  and  that  of  the  defendant, 
the  officer  may  be  presumed  to  have  faithfully  discharged  his 
duty  in  this  regard,  or  that  the  defendant  waived  her  statutory 
right  conferred  by  law  and  preserved  for  the  exercise  of  her 
option  by  the  order  of  the  court.  This  point,  however,  we  do 
not  expressly  decide,  as  the  judgment  of  the  Circuit  Court 
must  be  reversed  on  another  ground.  We  content  ourselves 
11 
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■with  the  citation  of  the  following  authorities  bearing  on  the 
question ;  Bell  v.  The  State,  59  Ala.  55 ;  Pains  v..  The  State, 
sup7'a I  liash  v.  The  State,  supra;  1  Bish.  Cr.  Law,  §996; 
Bohertsv.  The  State,  Q%  Ala.  515. 

Tliere  is  a  fatal  defect  in  the  record,  however,  in  its  failure 
to  affirmatively  show  that  the  court  appointed  a  day  for  the 
trial  of  tlie  prisoner.  This  is  a  valuable  safeguard  conferred 
on  defendants  charged  with  capital  crimes,  and  is  imperatively 
necessary  under  the  mandatory  provisions  of  the  statute.  The 
Code  provides  that  "  if  the  defendant  is  indicted  for  a  capital 
offense,  and  is  in  actual  confinement,  a  copy  of  the  indictment 
and  a  list  of  the  jurors  summoned  for  his  trial,  including  the 
regular  jury,  must  be  delivered  to  him  at  least  one  entire  day 
heforetfie  day  appointed  for  his  trial."" — §  4872.  And  "if  he 
is  not  in  actual  custody,  and  has  counsel,  whose  names  are  so 
entered  on  the  docket,  such  counsel  must,  on  application,  be 
furnished  with  a  copy  of  the  indictment  and  a  list  of  the  ju- 
rors."— Ih.  And  the  service  in  this  latter  case  must  also,  as 
held  in  Bai7i  v.  The  State,  at  the  present  term,  be  one  entire 
day  before  the  day  set  for  trial.  It  is  most  obvious  that  the 
statute  requires,  in  accordance  with  the  long  established  and 
uniformly  existing  practice,  that  a  day  shall  be  fixed  for  the 
trial  of  every  capital  case,  and  that  the  order  required  to  be 
made  for  a  special  venire  shall  be  returnable  to  this  day. — Code, 
§  4874.  These  provisions,  like  the  one  re<|uiring  the  service  of 
a  copy  of  the  indictment  and  a  list  of  the  special  venire  one  en- 
tire day  before  the  appointed  day  of  trial,  are  mandatory  and 
not  directorv  merely. — Niitt  v.  The  State,  63  Ala.  180 ;  Hob- 
erts  V.  Tlie  State,  68  Ala.  515. 

AYe  are  of  opinion  that  this  is  an  essential  part  of  the  record 
in  every  capital  case.  It  is  an  act  of  .the  court,  judicial  in  its 
nature,  and  expressly  required  by  statute,  and  not  the  duty  of 
a  ministerial  officer  acting  merely  under  the  authority  of  a  ju- 
dicial order.  We  can  not  safely  assume  that  it  was  done  unless 
it  is  affirmatively  shown  by  the  minute  entries  of  the  court.  A 
presumption  of  its  truth,  in  view  of  the  silence  of  the  record, 
is  not  authorized,  in  our  opinion,  by  any  decision  heretofore 
made  by  this  court. — Clark's  Man.  Cr.  Law,  ^  2588.  True  it 
■was  held  in  Paris''  case,  36  Ala.  232,  that  in  the  absence  of  all 
objection  by  the  defendant,  a  judgment  of  conviction  will  not 
be  reversed  because  the  record  does  not  affirmatively  show  a 
formal  arraignment  of  the  prisoner,  and  the  service  on  him  of 
a  copy  of  the  indictment  and  a  list  of  the  venire.  But  the  last 
omission  was  the  act  of  a  ministerial  officer,  and  the  first  related 
to  a  preliminary  proceeding  which  could  be  waived  by  pleading 
to  the  indictment. — Fernandez  v.  The  State,  7  Ala.  511 ;  1 
Eish.  Cr.  Proc.  §  733.     And  while  it  was  held  in  the  case  of 
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Aaron  v.  The  State,  39  Ala.  684,  by  a  divided  court,  and  again 
in  Taylor  v.  The  State,  42  Ala.  529,  that  in  ordinary  cases  of 
felony,  the  record  need  not  affirmatively  show  that  the  prisoner 
was  asked  by  the  court,  before  sentence  was  pronoiinced  against 
him,  if  he  had  anything  to  say  in  arrest  of  jndgment,  yet 
neither  of  these  M'ere  capital  cases,  and  in  Perry  v.  The  State, 
43  Ala.  21,  which  was  a  capital  case,  the  opposite  conclusion 
was  reached,  and  is  probably  sup])orted  by  the  weight  of  au- 
thority.—! l^ish.  Cr.  Proc.  §  1118. 

We  take  the  principle  then  to  be  reasonable  and  sound,  that 
where,  at  least  in  every  trial  for  a  capital  offense,  the  statute 
peremptorily  requires  some  order  to  be  made  by  the  court, 
which  is  of  prime  importance  to  a  prisoner  in  securing  to  him 
the  constitutional  guaranty  that  the  "  right  of  trial  by  jury  shall 
remain  inviolate,"  the  action  of  the  court  in  this  regard  be- 
comes an  essential  part  of  the  record  and  must  affirmatively 
appear  to  have  been  performed.  "The  forms  of  records  are 
deeply  seated  in  the  foundations  of  the  law,  and  as  they  con- 
duce to  safety  and  certainty,  they  ought  not  to  be  disregarded, 
when  the  life  of  a  human  being  is  in  question." — Per  Gibson, 
O.  J.,  in  Hamilton  v.  Comi)ionwealth,  4  Harris,  129 ;  Aaronh 
■case,  6tt(j)?'a,  disse^iting  opinion  of  Justice  Ji'dge,  39  Ala.  687. 

The  order  fixing  a  day  for  the  trial  of  the  defendant  being 
an  essential  part  of  the  record,  we  do  not  think  that  this  is  a 
case  where  the  fact  of  the  prisoner's  having  proceeded  to  trial 
without  objection  would  constitute  such  a  waiver  of  her  rights 
as  to  debar  her  in  the  appellate  court.  Unless  the  proper  order 
had  been  made,  no  fair  field  for  the  exercise  of  an  untramraeled 
option  could  be  presented.  We  can  not  judicially  know  that  a 
trial  was  not  the  sole  alternative  to  continued  incarceration. — 1 
Bish.  Cr.  Proc,  §§  117,  125,  995,  et  seq. ;  Nomaque  v.  Peo- 
ple, 12  Amer.  Dec.  157;  Moss  v.  State,  43  Ala.  546;  State  v. 
Hughes,  1  Ala.  635 ;  Cooley's  Const.  Lim.  (4th  Ed.),  394-5, 
[319-'20] ;  Sanders  v.  State,  55  Ala.   42. 

There  is  nothing  in  the  objections  urged  to  the  testimony 
of  the  witness  Straughn  as  to  the  confessions  of  the  defendant. 
They  are  affirmatively  shown  not  to  have  been  elicited  through 
the  influence  of  either  threats  or  promises,  or  other  improper 
appliances,  and  were  therefore  voluntary. — Clark's  Cr.  Dig. 
§  328  ;  Whart.  Cr.  Ev.  §  646  ;  1  Greenl.  Ev.  §  219. 

Nor  was  it  material,  in  the  absence  of  all  evidence  tending 
to  show  that  the  confessions  were  involuntary,  that  they  were 
made  while  the  defendant  was  under  legal  arrest,  and  in  response 
to  questions  propounded  by  the  officer  having  her  in  custody. 
Meinaka  v.  The  State,  55  Ala.  47 ;  Whart.  Cr.  Ev.  §  649 ; 
Aaron  v.  The  State,  37  Ala.  106. 

It  is  true  that  the  defendant  was  induced  to  submit  to  a  pri- 
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vate  examination  of  her  person  by  physicians,  tlirough  the  as- 
surance that  "  it  would  be  the  best  thing  for  her  that  she  could 
do."  But  this  act  was  not  a  confession,  although  the  resrdt  of 
it  was  to  disclose  facts  of  a  criminative  character.  Even  in  ca- 
ses where  confessions,  by  word  or  act,  are  extorted  illegally,  the 
facts  developed,  which  go  to  prove  the  existence  of  the  crime  of 
which  the  defendant  stands  charged,  will  be  received  as  compe- 
tent evidence. — Whart.  Cr.  Ev.  §  678;  Sampson  v.  State,  54 
Ala.  241 ;  1  Greenl-.  Ev.  §  232. 

For  the  above  defect  in  the  record,  the  judgment  of  the  Cir- 
cuit Court  must  be  reversed,  and  the  cause  remanded  for  a  new 
trial.  In  the  meanwhile,  the  defendant  will  be  retained  in  cus- 
tody until  discharged  by  due  course  of  law. 


Ex  parte  Holton. 

Application  for  MoMdamus  to   Cmnpel  Judge  of  ths  Circuit 
Court  to  Strike  Canse  from  the  Docket. 

1.  Discontinuance;  what  operates  as.  In  this  State,  on  the  commence- 
ment of  a  common  law  action,  it  is  the  duty  of  the  clerk  to  place  it  on  the 
docket,  and  afterwards  to  continue  it  tliere  from  time  to  time,  until  it  is 
disposed  of  by  some  order  of  the  court ;  and  his  mere  failure  to  continue 
the  cause  on  the  docket,  unless  caused  by  some  positive  act  of  the  plain- 
tiff, or  by  his  omission  to  perform  some  precedent  duty  enjoined  on 
him  by  law,  does  not  work  a  discontinuance.  But,  if  the  cause  is  kept 
off  the  docket  by  the  act  of  the  plaintiff,  or  by  his  failure  to  perform  a 
duty  prehminarj'  to  the  right  to  have  it  placed  on  the  docket,  this  will 
amount  to  a  discontinuance. 

2.  Change  of  venue;  prepayment  of  costs  by  party  applying  for. — It  is  the 
duty  of  a  party  obtaining  a  change  of  venue,  under  the  statute  (Code  of 
1876,  §  .3119),  to  prepay  the  fees  prescribed  by  the  statute  for  a  messenger 
to  transport  the  transcript  and  papers  in  the  cause  to  the  court  to  which 
the  same  is  removed  without  any  demand  therefor ;  and  the  clerk  is  not 
required  to  transmit  the  transcript  and  papers  without  the  prepayment 
of  such  fees. 

3.  Same ;  effect  of. — The  effect  of  a  change  of  venue  regularly  granted, 
is  the  discontinuance  of  the  suit  in  the  court  in  which  it  was  brought ;  and 
thereupon  the  cause  passes  out  of  the  jurisdiction,  and  off  the  docket  of 
that  court ;  and  unless  it  is  transferred  to  the  court  to  which  the  change 
was  made  and  docketed  there,  it  ceases  to  have  a  place  in  any  court. 

4.  Discontinuance  ;  v)hat  amounts  to. — A  plaintiff  in  an  action  of  forci- 
ble entry  and  detainer  pending  in  the  circuit  coUrt,  obtained  a  change  of 
venue,  but  neglected  for  .about  seven  years  to  prepay  the  messenger's 
fees  to  transport  the  papers  in  the  cause  to  the  court  to  which  the  change 
was  made,  or  to  tender  the  same,  and  by  reason  of  such  neglect,  the  pa- 
pers did  not  reach  the  latter  court  until  about  seven  years  after  the  order 
for  the  change  of  venue  was  entered,  and  during  that  time  the  cause  re- 
mained off  the  docket ;  held,  that  this  wrought  a  discontinuance  of  the 
cause ;  and  this  court,  on  defendants'  petition,  awarded  a  mandamus  com- 
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pelling  the  circuit  judge  to  strike  the  cause  from  the  docket,  he  having 
refused  to  do  so  on  motion  made  by  defendants. 

5.  Same;  when  party  not  est  ojjped  from  rlaimmg. — In  such  case,  the 
defendants  are  not  estopped  from  claiming  a  discontinuance,  by  the  fact 
that  a  third  party,  under  whom  they  held,  as  tenants,  had  obtained  an 
injunction  restraining  the  plaintiff  from  a  further  prosecution  of  the  suit. 

Application  to  this  court  for  a  writ  of  mandamus,  to  compel 
Hon.  Leroy  F.  Box,  judge  of  the  seventh  judicial  circuit,  pre- 
siding at  EtoM'ah  Circuit  Court,  to  strike  from  the  docket  of 
said  court,  a  cause  thereon. 

In  1869,  M.  J.  Tiirnley  commenced  an  action  of  forcible  en- 
try and  detainer  against  W.  H.  Holton  and  others,  the  relators, 
before  a  justice  of  the  peace  in  De  Kalb  county,  and  soon  there- 
after obtained  a  judgment,  from  which  the  relators  appealed  to 
the  Circuit  Court  of  said  county.  At  the  Fall  Term,  ls73,  on 
the  plaintiff's  motion,  a  change  of  venue  was  granted  to  Etowah 
county,  and  the  clerk  was  ordered  to  transmit  the  proper  trans- 
cript and  the  original  papers  in  the  cause  to  the  clerk  of  the 
Circuit  Court  of  that  county.  About  two  months  prior  to  the 
Fall  Term,  1881,  of  the  Etowah  Court,  Turnley  hied  the  trans- 
cript and  papers  in  that  court,  having  prior  to  that  time  failed 
to  do  so ;  and  at  that  term  the  relators  moved  the  court  to  strike 
the  cause  from  the  docket  on  the  ground,  in  substance,  that  by 
and  through  the  default  and  neglect  of  the  plaintiif  in  causing  said 
transcript  and  papers  to  be  hied  in  said  court,  the  cause  had  been 
discontinued.  On  the  trial  of  this  motion  it  was  shown  that 
immediately  after  the  adjournment  of  the  Fall  Term,  1^73,  of  the 
De  Kalb  Circuit  Court,  the  clerk  thereof  made  out  a  transcript 
of  the  orders  and  proceedings  in  said  cause  as  required  by  the 
statute,  and  that  the  same  and  the  original  papers  were  by  him 
duly  certified  to  the  clerk  of  tlie  Etowah  Circuit  Court,  prepar- 
atory to  being  transmitted  to  the  latter ;  but  that  the  plaintiff 
did  not  prepay  or  offer  to  prepay  the  fees  for  the  messenger, 
as  provided  by  section  3119  of  the  Code  of  1876,  until  some 
time  in  the  summer  of  1881,  and  that  said  clerk  did  not  trans- 
mit said  transcript  and  pajiers  at  an  earlier  date  because  such 
fees  were  not  prepaid.  Evidence  was  also  introduced  tending 
to  show  that,  in  September,  1873,  the  plaintiff  was  notified  that 
the  transcript  and  papers  were  ready  for  transmission,  and 
would  be  transmitted  on  prepayment  of  the  fees  prescribed  by 
the  statute  for  the  messenger,  and  that  he  refused  to  make  such 
prepayment;  but  on  this  point  the  evidence  was  conflicting. 
The  plaintiff  introduced  evidence  showing  that  one  Alexander 
B.  Hanna,  wlio  seems  to  be  the  real  party  in  interest,  and  un- 
der whom  the  relators  were  tenants,  and  as  such  tenants  in  pos- 
session of  the  lands  in  controversy,  on  the  4th  day  of  Govern- 
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ber,  1873,  filed  his  bill  of  complaint  in  the  Chancery  Court  of 
De  Kalb  county,  against  Turnley  and  others,  for  the  purpose  of 
enjoining  the  further  prosecution  of  said  action  of  forcible  en- 
try and  detainer,  and  other  actions  at  law,  in  which  the  change 
of  venue  to  Etowah  county  was  averred  ;  and  that  on  the  same 
day  a  writ  of  injunction  was  issued  in  accordance  with  the 
prayer  of  the  bill. 

The  Circuit  Court  overruled  relators'  motion  and  refused  to 
strike  the  cause  from  the  docket,  to  which  ruling  they  excepted  ; 
and  thereupon  they  applied  to  this  court  for  a  writ  of  manda- 
mus to  compel  the  presiding  judge  of  said  court  to  strike  said 
cause  from  the  docket. 

Rice  &  Wiley,  for  the  relators. — (1).  The  eifect  of  the  or- 
der for  the  change  of  venue  was  instantly  to  put  an  end  to  all 
jurisdiction  of  the  De  Kalb  Circuit  Court,  and  to  vest  the  ex- 
clusive jurisdiction  of  the  case  in  the  Etowah  Circuit  Court. 
Hence,  when  the  plaintiff  procured  that  order,  he  made  ''a  gap 
or  chasm  "  in  the  proceedings  and  created  cause  for  discontinu- 
ance of  the  action,  if  he  kept  the  cause  off  the  docket,  or  caused 
it  to  be  kept  off  the  docket  of  Etowah  Circuit  Court  during  the 
entire  term  of  that  court  next  succeeding  the  making  of  the 
order,  and  neither  moved  for  nor  procured,  during  that  term, 
any  order  from  that  court  to  have  the  case  plae?d  on  its  docket. 
CarUton  v.  Goodv^in,  41  Ala.  154.  (2).  It  was  the  duty  of 
Turnley  to. prepay  the  messenger's  fees. — Code  of  1 876,  ^  3119. 
His  failure  to  do  so  was  cause  for  the  discontinuance  of  the  ac- 
tion. He  was  not  prevented  from  so  doing  by  the  issuance  of 
the  injunction,  because  it  was  not  issued  imtil  after  the  adjourn- 
ment of  the  Etowah  Circuit  Court  next  after  the  order  of  re- 
moval, (3).  The  injunction  did  not  prevent  Turnley  from  pay- 
ing the  mileage  after  its  issuance,  nor  from  putting  the  cause  on 
the  docket  of  the  Etowah  Circuit  Court,  and  then  having  it 
continued  under  the  injunction. 

Watts  &  Sons,  Dcnlap  &  Dortch  and  Aiken  &  Martin^ 
contra. — (I).  In  order  to  work  a  discontinuance,  there  must  be 
some  act  or  neglect  of  the  plaintiff,  inconsistent  with  an  interd 
to  prosecute  his  case,  when  he  is  left  free  to  act.  See  Glenn  v. 
JBillingslea,  64  Ala.  345 ;  Hx  parte  Rerascm^  31  Ala.  270 ;  Brown 
V.  CleinenU,  24  Ala.  354;  Forrester  v.  Forrester,  39  Ala.  320. 
(2).  No  laches  C2ir\  be  imputed  to  the  plaintiff  before  the  Spring 
Term,  1874,  of  the  Etowah  Court,  as  the  clerk  of  the  De  Kalb 
Court  had  until  that  time  within  wliich  to  transmit  the  trans- 
cript and  papers.  And  before  that  time  the  plaintiff  had 
been  enjoitied  from  doing  any  thing  in  the  case,  and  he  could 
not  then  prosecute  the  case  until  the   dissolution   of  the   in- 
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junction.  If  the  cause  had  been  docketed,  no  action  could 
have  been  taken,  except  a  '•''continuance  under  injiincticm.^'^ 
without  a  breach  of  the  injunction.  Under  these  circum- 
stances, can  it  be  properly  said,  that  there  has  been  any  dis- 
continuance? (3).  Section  3rJ9  of  the  Code  of  1876  does  not 
seem  to  require  the  costs  of  the  messenger  to  be  paid,  except 
on  the  demand  of  the  clerk.  The  last  clause  shows  that  if  such 
costs  are  paid  by  tiie  opposing  party,  they  are  to  be  taxed  in 
the  bill  of  costs  against  the  adversary.  No  demand  was  made 
on  the  plaintiff.  (4).  The  procuring  of  the  injunction  restrain- 
ing the  plaintiff  from  prosecuting  the  suit  in  Etowah  was  an 
act  recognizing  the  case  as  being  proper'ly  in  that  court,  done 
by  Ilanna,  the  real  party  in  interest ;  and  neither  he  nor  the 
relators,  who  hold  under  him,  can  aftenimrds  be  heard  to  say 
that  the  case  was  not  properly  in  that  court.  (5).  In  Ilarrcill 
V.  The  State,  26  Ala.  52,  it  was  held,  that  the  failure  to  file  the 
transcript  for  two  terms  after  the  change  of  venue  was  ordered, 
did  not  work  a  discontmuance  of  the  cause.  There  can  be  no 
substantial  reason  for  a  different  rule  in  a  civil  case. 

STONE,  J.— When  a  change  of  venue  is  obtained  in  a  civil 
cause,  the  statute,  Code  of  1876,  §3119,  declares  that  "the 
clerk  or  messenger  is  entitled  to  five  cents  per  mile,  and  tolls 
and  ferriages,  going  and  returning,  which  must  be  paid  in  ad- 
vance by  the  party  applying  for  the  change  of  venue."  The 
plain  import  of  this  statute  is,  that  the  clerk  shall  not  be  re- 
quired to  transmit  the  transcript  and  original  papers,  for  which 
§  311s  makes  provision,  unless  such  prepayment  of  fees  for  the 
messenger  be  Brst  made.  The  section  of  the  Code  above  cop- 
ied has  a  further  provision,  as  follows;  "If  paid  [the  messen- 
ger's fees]  by  the  opposing  party,  to  be  taxed  in  the  bill  of  costs- 
against  his  adversary."  Under  this  clause  it  is  contended  that 
the  party  applying  for  the  change  of  venue  was  not  required 
to  make  this  prepayment,  until  demand  was  made  upon  him 
therefor.  We  think  it  had  a  different  purpose.  When  a  change 
of  venue  is  regularly  granted,  the  effect  is  to  discontinue  the 
suit  in  the  court  in  which  it  was  brought.  It  passes  out  of  the 
jurisdiction,  and  off  the  docket  of  that  court.  If  not  transferred 
to  the  other  court,  and  docketed  there,  it  ceases  to  have  a  place 
in  any  court.  Now,  cases  may  arise,  in  which  the  party  ob- 
taining the  change  of  venue  may  have  no  wish  to  have  the 
cause  appear  on  any  docket.  He  takes  it  out  of  the  jurisdic- 
tion of  one  court,  by  obtaining  the  order  for  a  change  of  venue. 
He  may  have  no  wish  to  place  it  within  the  jurisdiction  of  an- 
other court.  Better  for  him,  possibly,  that  the  suit  abate,  and 
cease  to  exist  in  any  court.  Tliis  was  doubtless  the  reason,  why 
the  legislature  inserted  tlie  last  clause  in  section  3119  of  the 
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Code.  It  was  to  enable  the  party  against  whom  the  change  of 
venue  was  obtained,  to  secure  a  transmission  of  the  papers  and 
transcript,  when  his  adversary  failed  to  do  so,  and,  at  the  same 
time,  secure  it  as  a  proper  charge  against  the  party  who  applied 
for  and  obtained  the  change  of  venue.  Ave  hold  it  was  the 
duty  of  the  party  obtaining  the  change  of  venue  to  prepay  the 
fees  of  a  messenger  to  transport  the  papers,  and  this  without 
any  demand  therefor.  Neglecting  to  do  so,  and  the  papers  not 
reaching  their  proper  destination  in  consequence  thereof,  does 
this  work  a  discontinuance  of  the  caused  The  case  remained 
off  the  docket  about  seven  years. 

In  1  Tidd's  Prac.  678,  it  is  said :  "  The  process  or  proceeding 
in  a  suit  should  be  regularly  continued  from  term  to  term,  or 
from  one  day  to  another  in  the  same  term,  between  the  com- 
mencement of  the  suit  and  final  judgment;  and  if  there  be  any 
lapse  or  want  of  continuance  that  is  not  aided,  the  parties  are 
out  of  court,  and  the  plaintiff  must  begin  de  nm^o^''  In  3  Black. 
Com.  296,  the  language  is :  "  When  a  plaintiff  leaves  a  chasm 
in  the  proceedings  of  his  cause,  as  by  not  continuing  the  pro- 
cess regularly  from  day  to  day  and  time  to  time,  as  he  ought  to 
do,  the  suit  is  discontinued,  and  the  defendant  is  no  longer  bound 
to  attend."  We  have  not  followed  these  extreme  rules  of  the 
common  law.  With  us,  a  common  law  action  being  commenced 
in  court,  it  is  the  duty  of  the  clerk  to  place  it  on  the  docket, 
and  continue  it  there  from  term  to  term,  until  it  is  disposed  of 
by  some  order  of  the  court.  His  mere  failure  to  continue  the 
cause  on  the  docket,  unless  such  failure  is  caused  by  some  posi- 
tive act  of  the  plaintiff,  or  by  his  omission  to  perform  some 
precedent  duty  enjoined  on  him  by  law,  does  not  work  a  dis- 
continuance. On  the  other  liand,  if  the  cause  is  kept  off  the 
docket  by  the  act  of  the  plaintiff,  or  by  his  failure  to  perform 
a  duty  preliminary  to  the  right  to  have  it  placed  on  the  docket, 
this  will  amount  to  a  discontinuance. — Dnnkard  v.  The  /State, 
20  Ala.  9 ;  Griffin  v.  Osbourne,  lb.  594 ;  Harrall  v.  The  State, 
26  Ala.  52;  Ex  parte  Remson,  3L  Ala.  "JTO;  Forrester  v.  For- 
rester, 39  Ala.  320;  Ex  parte  Rivers,  40  Ala.  712;  Glenn  v. 
Billingslea,  64  Ala,  345;  McGuire  v.  Hay,  6  Humph.  419; 
Peirce  v.  Bank  of  Tenn.  1  Swan,  265 ;  Moreland  v.  Relham, 
2  Eng.  (Ark.)  338;  Gilbert  v.  JIardwick,  11  Ga.  599. 

It  is  contended,  that  inasmuch  as  Hanna,  who  was  the  real 
party  in  interest,  soon  after  the  order  was  obtained  for  the 
change  of  venue  to  Etowah  county,  but  after  the  next  term  of 
the  Circuit  Court  of  that  county,  tiled  a  bill,  alleging  that  the 
case  was  pending  in  Etowah  county,  and  obtained  an  injunction, 
restraining  the  plaintiff  from  further  prosecuting  that  suit,  this 
precludes  the  present  relators,  who  are  the  mere  tenants  under 
Hanna,  from  claiming  a  discontinuance  of  this  cause,  on  the 
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ground  alleged.  This  argument  rests  on  two  grounds :  firsts 
that  by  averring  tlie  cause  was  pending  in  Etowah  court,  Han- 
na  must  be  held  to  the  admission  that  it  was  pending  there; 
and  second.,  that  by  enjoining  the  prosecution  of  the  suit  at  law, 
he  not  only  authorized,  but  required  the  plaintiff  to  abstain 
from  any  steps  to  bring  about  a  trial  of  that  cause.  When  the 
bill  was  filed — about  one  month  after  the  order  for  change  of 
veniie  was  granted — the  suit  at  law  had  ceased  to  be  a  suit  pend- 
ing in  De  Kalb  county.  If  it  was  pending  anywhere,  it  was  in 
Etowah  county.  The  one  court  immediately  succeeded  the 
other,  and  it  could  not  be  contended  that  a  failure  of  the  De 
Kalb  clerk  to  forward  the  papers  and  transcript  to  that  term  of 
the  Etowah  Court,  was  such  an  omission  of  duty  by  the  plain- 
tiff as  to  work  a  discontinuance.  Only  one  day  intervened  be- 
tween the  courts,  and  that  a  Sal3j:)ath.  Technically,  the-  cause 
was  pending  in  the  Etowah  Circuit  Court.  This  averment  in 
Hanna's  bill  would  not  estop  him  from  claiming  the  discontin- 
uance, if  he  had  been  the  defendant  of  record  in  that  cause. 
The  injunction  obtained,  restrained  the  plaintiff  from  prosecut- 
ing the  suit  at  law.  If  steps  had  been  taken  to  bring  on  a  trial, 
or  to  prepare  for  it,  this  would  probably  have  been  a  violation 
of  the  injunction.  Docketing  the  cause,  and  having  it,  by  or- 
der of  the  court,  continued  under  the  injunction,  could  not  be 
construed  as  a  disregard  or  contempt  of  the  order  of  the  court. 
It  would  have  been  simply  a  mode  of  preserving  the  vitality  of 
the  cause,  and  is  the  customary  method  in  such  cases.  It  could 
do  the  complainant  in  the  injunction  suit  no  harm. — Parker  v. 
Wakeman,  10  Paige,  4S5 ;  Hurhon  v.  Plets^  11  Paige,  180; 
Clark  V.  Wood,  11  Ilalst.  45s ;  High  on  Inj.  §  856,  By  the 
the  plaintiff's  omission  to  prepay  the  fees  of  the  messenger, 
the  case  was  kept  off  the  docket  of  the  Etowah  Circuit  Court 
for  seven  years ;  and  during  that  time  there  was  no  authority 
for  placing  it  on  any  other  docket.  This  worked  a  discontinu- 
ance. 

There  is  in  the  record  in  this  cause  a  written  consent,  signed 
by  the  presiding  judge  of  Etowah  Circuit  Court,  waiving  the 
issue  of  a  rule  nisi,  and  consenting  that  if  this  court  reach  the 
conclusion  that  the  relators  are  entitled  to  relief,  a  peremptory  writ 
of  mandainus  may  at  once  issue.  It  is  therefore  ordered  and 
adjudged  that  the  writ  of  mandamus  issue  to  the  judge  presid- 
ing in  the  Etowah  Circuit  Court,  directing  and  commanding 
him  to  stike  from  the  docket  of  said  court  the  cause  described 
in  the  relation  and  proceedings  in  this  cause,  unless  upon  being 
certiiied  of  this  judgment  he  make  such  order  without  further 
mandatory  direction  of  this  court. 
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I^o  costs  awarded  in  this  cause. — Ex  parte  Garland^  42  Ala. 
559. 

Bkickell,  C.  J.,  not  sitting. 


Yarbrough  <&  Co.  v.  Bush  &  Co. 

Attachment  against  Partnership. 

1.  Action  against  partnership  hy  its  firm  name ;  effect  of  judgment. 
AVhen  action  is  commenced  untkr  the  Htatute  (C«xie  of  1870,  §  2904), 
against  a  partnership  by  its  firm  name,  without  naming  the  individual  part- 
ners, and  a  judgment  is  rendered  against  the  firm  as  such,  an  execution 
issued  on  such  judgment  can  only  V)e  le\'ied  on  the  partnership  property. 
The  action  is,  therefore,  somewhat  in  the  nature  of  a  proceeding  in  rem 
rather  than  in  personam. 

2.  Hame ;  plea  of  coverture  no  defense. — While  a  married  woman  can 
not  incur  any  personal  liability  by  contract,  and  her  coverture  is  a  defense 
to  any  action  brought  to  enforce  against  her  a  personal  liability  growing 
out  of  a  contract  made  wliile  she  is  under  that  disability ;  yet  a  plea  of 
coverture  is  no  defense  to  an  action  brought  under  the  statute  against  a 
partnership  by  its  firm  name,  of  which  she  was  in  fact  a  member,  as  the 
effect  of  such  action  is  not  to  enforce  a  personal  liability,  or  to  obtain  a 
personal  judgment  against  her. 

Appeal  from  Geneva  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  suit  was  commenced  by  attachment  against  C.  S.  Yar- 
brough tfe  Co.,  a  partnership,  by  its  firm  name,  without  stating 
in  the  affidavit,  bond,  writ  or  complaint  the  names  of  the  indi- 
viduals composing  the  firm.  The  attachment  was  levied  on  a 
stock  of  goods,  wares  and  merchandise  "  of  the  said  firm  of  C. 
S.  Yarbrough  &  Co."  The  record  fails  to  disclose  on  whom 
the  notice  of  the  attachment  was  served ;  and  the  oidy  appear- 
ance was  by  Julia  A.  Flemming,  a  married  woman,  who  pleaded 
that  at  the  time  of  making  the  contract  sued  on  (which  was  for 
goods,  wares  and  merchandise  sold  by  the  appellees  to  the  ap- 
pellants), she  was  a  married  woman,  "and  had  been  continu- 
ously up  to  the  present  time,  and  is  now  a  married  woman." 
This  plea,  on  the  motion  of  the  appellees,  was  stricken  from  the 
file,  and  the  cause  was  then  tried  on  the  general  issue,  and  re- 
sulted in  a  jury  and  verdict  for  the  appellees. 

The  ruling  of  the  Circuit  Court  on  the  plea  of  coverture  is 
here  assigned  as  error  by  the  appellants,  and  also  separately  by 
Mrs.  Flemming. 
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W.  D.  Roberts,  for  appellants.  (No  brief  came  to  the  liand& 
of  the  reporter.) 

W.  E.  Bkown,  and  C.  II.  Laney,  contra. — The  court  did  not 
err  in  striking  from  the  file  the  plea  of  coverture,  because  the 
suit  is  against  the  Ji/r/i  of  C.  S.  Yarbrough  &  Co.,  and  the  at-  • 
tachment  was  levied  on  partnership  pro[)erty.  The  judgment 
is  not  against  Mrs.  Flemming  individually,  but  against  the  iirm ; 
and,  therefore,  the  lirm's  property  only  is  liable  for  its  satisfac- 
tion.— Code  of  1876,  §  2904,  and  authorities  cited  in  note. 

SOMERVILLE,  J.— It  is  provided  by  section  2904  of  the 
present  Code,  1876,  that  partners,  associated  together  in  any 
business  or  pursuit,  who  transact  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not,  "  may  be 
sued  by  their  common  name,  and  the  summons  in  such  case  be- 
ing served  on  one  or  more  of  the  associates,  the  judgment  in 
the  action  Ijinds  the  joiid  property  of  all  the  associates^  in  the 
same  manner  as  if  all  had  been  named  as  defendants,  had  been 
sued  upon  their  joint  liabilfty,  and  served  with  process." 

The  present  suit  was  brought  under  this  section,  by  the  ap- 
pellees against  the  appellants,  under  their  common  or  Iirm  desig- 
nation of  "C.  S.  Yarbrough  &  Co."  A  married  woman,  one 
Mrs.  Julia  Flemining,  constitutes  one  of  the  members  of  this 
partnership,  who  are  thus  sued  as  defendants.  The  question 
presented  is,  whether  she  can  set  up  her  coverture  by  plea  in 
defense  of  the  action.  Our  judgment  is  very  clearly  that  she 
can  not. 

When  an  action  is  instituted,  under  the  provisions  of  this 
statute,  against  a  partnership  by  its  Iirm  name,  without  naming 
the  individual  partners  who  comprise  it,  and  a  judgment  is  ren- 
dered against  the  firm  as  sucb,  an  execution  issued  on  the  judg- 
ment can  only  be  levied  on  the  partnersliip  property.  It  will 
not  bind  the  property  of  the  several  individual  partners.  The 
action  is,  therefore,  somewhat  in  the  nature  of  a  proceeding  in 
rem  rather  than  in  personam. — Haralson  v.'  Campbell,  63  Ala. 
278 ;  Moore  v.  Burns,  60  Ala.  269 ;  McCoy  v.  Watson,  51  Ala. 
466;    Wymafi,  Moses  <Sc  Co.  v.  Stewart^  4'J  Ala.  163. 

It  is  true  that  a  married  woman  has  no  power  of  entering 
into  any  kind  of  contract  on  her  own  behalf,  so  as  to  incur  any 
personal  legal  liability.  Being  under  legal  disabiHty,  her  con- 
tracts are  void,  except  so  far  as  authorized  by  statute,  and  the 
plea  of  coverture  is  fatal  to  any  action  on  them  brought  with 
the  view  of  enforcing  a  perswial  liahil/ity  against  her.  But 
there  is  no  effort  here  to  hold  Mrs.  Flemming  to  a  personal  lia- 
bility, or  to  obtain  a  personal  judgment  against  her.  The  judg- 
ment authorized  by  the  statute  is  one  against  the  partnership. 


172  SUPKEME  COURT  [Dec.  Term, 

[Tuttle  V.  Walker.  ] 

and  it  can  bind  only  the  partnership  property.     The  plea  of 
coverture  was  no  defense  to  the  action,  and  the  Circuit  Court 
•did  not  err  in  ordering  it  to  be  stricken  from  the  file. 
Let  the  judgment  be  affirmed. 


Tuttle  V.  TValker. 

Assumpsit. 

1.  Error  in  charging  upon  effect  of  the  testimony ;  when  not  shown. 
Where  the  bill  of  exceptions  does  not  purport  to  state  all  the  evidence 
which  was  introduced  on  the  the  trial,  this  court  can  not  affirm  that  the 
lower  court  erred  in  refusing  a  general  charge  upon  the  effect  of  the  tes- 
timony, requested  by  one  of  the  parties. 

.3.  Charge  upon  effect  of  the  teHtimony  ;  when  properly  refused. — A  gen- 
eral charge  upon  the  effect  of  the  testimony  can  be  given  with  propriety, 
only  when  the  evidence,  as  to  all  material  facts,  is  free  from  conflict. 

3.  Landlord's  lien  on.  crop  ;  what  is  not  a  waiver. — It  can  not  be  affirmed 
as  a  general  rule,  that  the  mere  consent  of  the  landlord  to  a  removal  of 
the  crop  from  the  rented  premises,  is  a  waiver  of  his  lien,  as  much  must 
depend  on  the  purposes  of  the  removal  and  the  purposes  for  which  the 
consent  was  given.  A  charge  affirming  such  a  general  proposition,  is  too 
broad,  and  should  be  refused. 

Appeal  from  Macon  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard, 

This  was  an  action  of  assumpsit  for  money  had  and  received ; 
was  brought  by  J.  W.  and  B.  W.  Walker,  the  appellees,  against 
A.  G.  Tuttle,  the  appellant ;  was  commenced  before  a  justice  of 
the  peace  on  the  10th  of  January,  1881,  and  was  taken  by  ap- 
peal from  the  judgment  of  the  justice,  to  the  Circuit  Court, 
where  the  cause  was  tried  de  nemo.  Testimony  was  introduced 
on  the  trial  tending  to  show,  that  the  appellees  rented  land  to 
one  Henry  Walton,  for  the  year  1880,  for  a  stipulated  rent,  and 
had  also  advanced  to  him  during  tliat  year;  that  Henry  Walton 
had  made  a  crop  of  cotton  on  the  rented  lands,  and  he  had  not 
fully  paid  the  amount  of  his  rent  and  advances ;  that  in  Novem- 
ber, 18 SO,  the  appellant  purchased  from  one  Doc  Walton,  a  son 
of  Henry  Walton,  one  bale  of  cotton  and  paid  him  therefor; 
that  afterwards  the  appellees  notified  him  that  they  had  a  lien 
on  the  cotton,  and  thereupon  he  obtained  from  Doc  Walton 
$35.50  of  the  money  paid  him  for  the  cotton,  which,  however, 
the  appellant  afterwards,  on  advice  of  his  attorney,  paid  back 
to  Doc  Walton ;  that  the  cotton  was  raised  on  the  rented  prem- 
ises, from  which  it  was  removed  with  the  knowledge  and  con- 
sent of  the  appellees,  for  the  purpose  of  selling  it,  and  that  this 
purpose  was  also  known  to  them;  but  on  this  point,  as  well  as 
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on  several  other  material  points  in  the  case,  the  evidence  wa& 
conflicting. 

The  defendant  in  the  court  below  asked  the  following  charges : 
1.  "  That  if  the  jury  believe  all  the  evidence  they  must  find  for 
the  defendant ;"  and  2,  "'  that  the  plaintiflis  can  not  recover  in 
this  form  of  action  on  the  case  established  by  the  plaintiffs'  evi- 
dence." The  record  does  not  show  that  these  charges  were 
asked  in  writing.  The  defendant  also  asked  the  court  in  writ- 
ing to  give  a  third  charge  in  these  words :  "  If  the  plaintiffs 
consented  to  the  removal  of  the  cotton  from  their  place,  or 
knowing  that  it  was  removed  and  did  not  object,  they  waived 
their  lien."  The  court  refused  to  give  all  three  of  the  charges 
asked  by  the  defendant,  and  he  separately  excepted.  There  was 
a  judgment  for  the  plaintiffs,  from  which  this  appeal  was  taken  ; 
and  the  errors  assigned  are  the  rulings  of  the  court  above 
noted. 

Waddy  Thompson,  for  appellant. 

W.  C.  Brewer,  and  W.  C.  McIa^er,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  single  assignment  of  error  is,  that 
the  Circuit  Court  erred  in  refusing  three  several  instructions  to 
the  jury,  requested  by  the  appellant.  The  first  was  a  general 
instruction,  that  if  the  jury  believed  the  evidence  they  must 
find  for  the  appellant.  The  bill  of  exceptions  does  not  purport 
to  state  all  the  evidence  which  was  introduced  on  the  trial,  and 
in  the  absence  of  such  statement,  it  is  obvious  this  court  can. 
not  affirm  there  was  error  in  the  i*efusal  of  this  instruction.. 
And  the  evidence,  so  far  as  stated,  is  conflicting  as  to  material 
facts.  With  propriety,  instructions  of  this  character  can  be 
given  only  when  the  evidence  as  to  all  material  facts  is  free  from 
conflict.— 1  Brick.  Dig,  335,  §  3,  subd.  2. 

The  second  instruction  was  not  in  writing,  and  for  this 
reason  was  properly  refused. — Ilollingsworth  v.  Chapman^  54 
Ala.  7. 

The  former  statute  (K.  C,  §§  2961-62,)  limited  the  rignt  of 
a  landlord  to  an  attachment,  to  enforce  the  lien  for  rent  on 
crops  grown  on  rented  premises  to  two  cases :  first,  where  with- 
out paying  the  rent  the  tenant  was  about  removing  the  crop 
from  the  premises ;  second,  where  without  paying  the  rent  the 
tenant  removed  the  crop  or  any  part  thereof.  The  present 
statute  materially  enlarges  the  remedy,  and  the  landlord  can 
pursue  it,  when  the  rent  becomes  due  and  the  tenant  on  demand 
fails  to  pay  it,  though  the  tenant  has  not  removed  or  contem- 
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plated  the  removal  of  the  crop.— Code  of  1876,  §§  .*^ 467-73. 
The  purpose  of  the  present  statute  is  to  render  the  lien  firmer, 
more  stringent,  and  a  more  effectual  security  to  the  landlord  for 
the  payment  of  rent  and  for  the  payment  of  advances  he  may 
make  the  tenant.  It  can  not  be  affirmed  as  a  general  rule,  as 
is  affirmed  in  the  third  instruction  requested  by  the  appellant, 
that  the  mere  consent  of  the  landlord  to  a  removal  of  the  crop 
from  the  rented  premises,  is  a  waiver  of  the  lien.  Much  must 
depend  upon  the  purposes  for  which  the  consent  is  given.  If 
the  landlord  consents  that  the  tenant  should  remove  and  sell 
the  crops,  a  sale  to  a  hona  fide  purchaser  would  operate  a  de- 
struction of  the  lien.  But  if  he  consented  to  the  removal,  that 
the  products  should  be  better  prepared  for  market,  or  more 
safely  stored,  than  could  be  done  on  the  rented  premises,  it 
would  be  unjust  to  infer  that  he  waived,  or  intended  to  waive, 
the  lien.  Wlienever  a  waiver  of  the  lien  is  claimed  from  the 
consent  of  the  landlord  to  the  removal  of  the  crop,  all  the  at- 
tendant circumstances  must  be  considered,  and  from  them  the 
inference  drawn,  whether  there  was  an  intention  to  waive  the 
lien,  or  whether  strangers  dealing  in  good  faith,  upon  the  pos- 
session of  the  tenant  separated  from  the  possession  of  the  rented 
premises,  have  been  misled.  As  a  general  proposition,  the 
third  instruction  is  too  broad,  and  was  properly  refused. 
Affirmed. 


McCarty  v>,  TV^illiams. 

Bill  in  Equity  to  enforce  Vendor's  Lien. 

1.  Vendor's  lien;  when  not  retained. — At  a  sale  made  by  an  executor 
of  the  lands  belonging  to  his  testator's  estate,  for  division,  under  a 
private  act  of  the  legislature,  five  of  the  legatees  under  the  testator's 
will  became  jointly  the  purchasers  of  a  part  of  the  lands,  at  a  price 
agreed  on,  payable  part  in  cash,  and  balance  in  one  and  two  years.  They 
arranged  the  cash  payment  by  giving  the  executor  their  several  receipts 
in  part  payment  of  their  respective  legacies,  and  for  the  deferred  pay- 
ments they  executed  joint  notes.  Under  the  act  the  sale  was  reported  to, 
and  confirmed  by  the  Chancery  Court  of  Montgomery  county.  Atter  the 
maturity  of  the  notes,  the  purchasers  having  failed  to  pay  the  same,  a 
compromise  was  made  between  the  executor  and  all  the  legatees,  by 
which  their  several  shares  under  the  will  were  fixed  at  ^3,000.00,  and  the 
purchasers  receipted  the  executor  in  full  for  their  several  shares,  and  in 
addition  thereto,  agreed  to  pay  him,  each  the  sum  of  $500.00  in  settle- 
ment of  their  notes.  Each  of  the  purchasers  paid  the  executor  $500.00 
as  agreed  on,  except  one,  a  married  woman  ;  and  the  executor,  relying  on 
the  promise  of  her  husband,  that  the  $500.00  to  be  paid  by  her,  would  be 
shortly  paid,  reported  to  the  court  that  all  the  purchase-money  for  the 
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lands  had  been  paid  ;  and  the  court  thereupon  ordered  him  to  execute  a 
deed,  conveying  to  the  purchasers  tlie  lands  purchased  by  them,  which 
he  did.  Afterwards  the  five  purchasers  divided  the  lands  purchased  by 
them  among  themselves,  each  being  allotted  a  part  thereof.  The  $500.0l) 
not  having  been  paid,  and  the  executor  having,  on  a  settlement  with  the 
estate  accounted  for  that  sum,  as  assets  thereof  collected  by  him,  filed  a 
bill  in  his  individual  capacity,  claiming  a  vendor's  lien  on  the  i)art  of  the 
lands  allotted  to  the  purchaser  who  owed  him  that  sum  for  the  payment 
thereof,  and  seeking  to  enforce  the  same.  Held,  that  the  facts  of  the 
case  and  the  conduct  of  the  complainant  repel  all  implication,  that  a 
vendor's  lien  was  retained  by  him  for  the  paj'ment  of  said  sum. 

Appeal  from  Montgomery  Cliancerj  Court. 
Iletird  before  Hon.  Jno.  A.  Foster. 

Arrington  &  Graham,  for  appellant. 

GuNTER  &  Blakey,  GOTitra. 

STONE,  J. — The  present  bill  was  filed  to  enforce  a  vendor's 
lien.  The  bill  is  rather  peculiar  in  its  frame  and  averments. 
Williams,  the  complainant,  was  executor  of  the  will  of  Judkins, 
who  left  a  considerable  landed  estate,  and  some  twenty  devisees 
or  legatees.  By  private  act  of  the  legislature,  approved  Decem- 
ber 19,  1871 — Pamph.  Acts  134-5— the  executor  was  authorized 
to  sell- the  lands  to  the  highest  bidder,  "in  order  to  facilitate  a 
division  and  distribution  of  proceeds  of  sale."  The  terms  of 
sale  were  prescril)ed,  "  one-third  cash,  and  the  balance  on  a 
credit  of  one  and  two  years  in  equal  installments,  with  in- 
terest." The  executor  w^as  required  to  give  notice  of  sale,  for 
three  weeks  in  a  newspaper,  and  to  "  make  a  report  in  writing 
of  said  sale  to  the  Chancery  Court  of  Montgoinery  county,  and 
such  sale  shall  be  confirmed  or  set  aside  by  said  court,  as  to  it 
shall  appear  fair  and  just."  Tlie  bill  avers,  that  pursuant  to  said 
statute,  the  executor  ^old  a  large  tract  of  land  belonging  to  said 
estate  on  the  22d  day  of  January,  ls72,  and  that  Sallie  Mc- 
Carty, the  female  defendant  in  this  cause,  together  with  four 
other  legatees  under  said  will  (she  being  one),  became  the  joint 
purchasers,  at  the  bid  and  price  of  some  sixteen  thousand  six 
hundred  and  fifty  dollars.  The  purchasers  made  the  cash  pay- 
ment, by  giving  their  several  receipts  to  the  executor  for  so 
much  of  their  several  legacies  as  represented  tlieir  several  pro- 
portions of  the  cash  payment ;  and  for  the  deferred  payments 
they  gave  the  executor  their  joint  notes,  payable  in  one  and  two 
years,  Avith  interest.  Thereupon  the  executor  reported  the  sale 
to  the  Chancery  Court  of  Montgomery  county,  and  it  was 
confirmed. 

The  bill  then  avers,  that  these  notes  remained  unpaid  until 
April,   1876,  during  which  time  the  lands  had  undergone  a 
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great  shrinkage  in  their  market  value,  and,  as  a  security  for  the 
payment  of  the  deferred  instalhnents,  had  become  grossly  in- 
sufficient. There  was  then  an  agreement  and  compromise  be- 
tween the  executor  and  all  the  legatees,  as  follows :  The  several 
shares  of  the  legatees  under  the  will  were  agreed  to  be  fixed  at 
$3,000.  The  purchasers  of  the  lands  were  each  to  give  the 
executor  an  additional  receipt,  so  as  to  show,  with  the  former 
receipt  given,  the  sum  of  three  thousand  dollars  received  by 
each  of  the  purchasers,  in  full  of  all  interest  in  the  estate.  In 
addition  to  this,  each  purchaser  agreed  and  promised  to  pay 
Williams,  the  executor,  the  sum  of  five  hundred  dollars ;  mak- 
ing the  sum  of  twenty-five  hundred  dollars  additional  to  be 
paid.  These  additional  payments  added  to  the  sum  of  the 
receipts  given — $15,000 — foot  up  $17,500  as  the  compromise 
purchase  price.  Computing  interest  on  the  deferred  install- 
ments, this  was  a  saving  to  the  purchasers  of  over  two  thous- 
and dollars.  This  was  carried  out,  and  each  of  the  purchasers, 
except  Mrs.  McCarty,  paid  the  executor  five  hundred  dollars. 
The  bill  then  avers,  "  that  Orator,  relying  on  the  promise  -of 
the  said  Fletcher  McCarty,  the  husband  of  the  said  Sallie  Mc- 
Carty, that  the  said  sum  of  five,  hundred  dollars  so  to  be  paid 
by  his  wife  on  her  said  purchase  would  be  settled  to  Orator's' 
satisfaction  in  a  short  time,  and  this  sum  of  five  hundred  dol- 
lars being  the  only  part  of  the  said  joint  purchase  which  had 
not  been  paid,  reported  to  the  said  chancery  court  that  the 
whole  of  said  purchase-money  had  been  paid  by  the  said  pur- 
chasers. Said  report  was  made  on  the  24th  day  of  July,  1>'76, 
and  upon  said  report  the  said  chancery  court  made  an  order, 
directing  that  deeds  to  the  land  purchased  by  them  at  said  sale 
should  be  made  to  the  purchasers  thereof,  or  such  other  persons 
as  they  might  direct.  And  thereupon  Orator  did  execute  a 
deed  to  said  tract  of  land  so  purchased  at  said  sale  to  the  said 
Sallie  McCarty  and  the  other  purchasers*  thereof."  The  bill 
avers,  that  Williams,  the  executor,  has  made  a  settlement  of 
said  estate,  and  accounted  for  said  money  as  assets  collected ; 
but  that  Mrs.  McCarty 's  part  has  never  been  paid  to  him.  The 
bill  then  avers,  that  the  five  purchasers  of  said  land  had  made 
a  partition  among  themselves,  and  that  a'  certain  portion, 
described  in  the  bill,  fell  to  Mrs.  McCarty  in  the  partition. 
The  bill  claims  the  five  hundred  dollars  as  unpaid,  with  interest 
thereon  from  April  4th,  1876,  and  seeks  to  condemn  to  its  pay- 
ment the  lands  allotted  to  Mrs.  McCarty  in  partition. 

There  are  many  reasons  why  the  lien  claimed  in  this  case 
can  neither  be  enforced  nor  recognized.  There  was  a  joint  pur- 
chase by  five  persons  of  a  large  tract  of  land,  and  joint  notes 
given  for  the  purchase-money,  in  a  sum  exceeding  eleven  thous- 
and dollars.  These  transactions  took  place  in  January,  1872. 
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The  vendor,  "Williams,  retained  the  title,  and  clearly  had  a  lien 
on  the  whole  tract  of  land  for  the  unpaid  purchase-money. 
Four  years  afterwards,  in  18T6,  the  whole  contract  waschanged^ 
the  purchase-money,  except  $2500  was  paid,  or  surrendered  in 
compromise,  and  for  that  sum  Williams  accepted  the  individual 
promise  of  the  several  purchasers  for  their  several  proportions, 
Mrs.  McCarty's  part  being  five  hundred  dollars,  drawing  in- 
terest from  that  date,  18T6.  If  there  was  any  lien  then,  it  was 
a  lien  on  Mrs.  McCarty's  undivided  fifth  interest  in  the  entire 
tract  purchased.  The  executor  went  farther.  Trusting  in  Mrs. 
McCarty's  husband  to  pay,  he  reported  the  purchase-money 
paid,  obtained  an  order  to  make  title  to  the  purchasers,  and 
made  them  title.  The  purchasers  became  tenants  in  common, 
as  the  result  of  the  transaction.  They  then  had  partition,  and 
became  tenants  in  severalty.  The  prayer  of  the  bill  is,  that 
a  lien  be  declared  on  the  separate  tract  allotted  to  Mrs.  Mc- 
Carty in  partition,  for  the  collection,  of  her  separate  part  of 
the  unpaid  purchase-money.  To  do  so,  a  joint  purchase  and 
joint  note  are  to  be  transformed  into  several  promises ;  a  lien 
reserved  in  18T2  on  an  undivided  interest,  is  to  be  converted, 
by  the  silent  operation  of  the  law,  into  a  lien  on  the  entire 
title  of  a  severed  and  separate  part  of  the  tract,  and  this  in 
payment  of  a  promise  given  in  18T6,  to  pay  the  promissor's 
fifth  part  of  the  unpaid  balance  of  the  joint  promise  made  in 
18T2.  And  all  this,  it  is  contended,  arises  by  implication  of 
law,  notwithstanding  complainant,  relying  on  the  jyt'omise  of 
Fletcher  McCarty^  husband  of  Sallie  McCwrty^  reported  the 
purchase-money "  paid,  and  obtained  the  decree  of  the  court, 
afiirming  that  fact.  The  facts,  and  the  conduct  of  the  com- 
plainant repel  all  implication  that  a  lien  was  retained. — Sims 
V.  Sampey,  64  Ala.  230  ;  S.  C.  68  Ala.  588.  This  ruling  operates 
a  hardship  on  Mr.  Williams,  but  it  is  the  result  of  his  mis- 
placed confidence. 

This  cause  is  still  pending  in  the  court  below,  and  it  is  pos- 
sible complainant  may  wish  to  offer  an  amendment  to  his  bill. 
Such  motion  can  be  considered  only  by  the  chancellor. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  sustaining  defendant's  demurrer  to  the  bill. 
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Thompson  v.  Acree. 

Motion  for  Summary  Judginents  against  Sheriff. 

1.  Summary  judgment  against  sheriff;  when  no  provision  for. — The 
statute  does  not  confer  on  justices  of  the  peace,  or  on  the  circuit  court, 
jurisdiction  to  render  summary  judgments  against  sheriffs,  for  any  negli- 
gence or  misfeasance  on  their  part  in  levying  process  issued  hy,  and  re- 
turnable before  justices  of  the  peace. 

Appeal  from  Covington  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

This  was  a  motion  for  a  summary  judgment  against  James 
A.  Thompson,  the  sheriff  of  said  county,  and  the  sureties  on  his 
official  bond,  the  appellants,  and  was  commenced  by  the  appel- 
lee before  a  justice  of  the  peace,  before  whom  he  obtained  a 
judgment.  The  cause  was  then  taken  by  appeal  to  the  Circuit 
Court,  where  it  was  tried  de  novo,  the  trial  resulting  in  a  ver- 
dict and  judgment  for  the  appellee.  The  appellants  demurred 
to  the  motion,  but  their  demurrer  was  overruled  by  the  court. 
The  other  facts  are  stated  in  the  opinion.  The  overruling  ap- 
pellants' demurrer  is  here  assigned  as  error. 

"W.  D.  Roberts,  for  appellants.  (Xo  brief  came  to  the  hands 
of  the  reporter.) 

Gamble  &  Padgett,  contra. — (1).  The  act  of  Febniary  26, 
1875  (Pamph.  Acts  1874—5,  p.  181),  authorizing  sheriffs  as  such 
to  execute  all  mesne  and  final  process  required  by  law  to  be  ex- 
ecuted by  constables,  did  not  make  them  constables  while  exe-. 
cuting  such  process,  and  thereby  relieve  them  from  accounting 
as  sheriff.  The  act  merely  imposed  additional  duties  on  them 
^s  sheriff's.  (2).  The  law  which  makes  him  liable  as  sheriff  to 
a  summary  judgment,  is  the  same  for  failing  to  execute  process 
issued  from  a  magistrate's  court,  as  for  failing  to  execute  pro- 
cess issued  from  the  circuit  court. 

SOMERVILLE,  J. — This  is  a  motion  for  a  summary  judg- 
ment against  the  sheriff  of  Covington  county,  and  the  sureties 
on  his  official  bond,  for  the  negligent  failure  to  execute  a  writ 
of  attachment. 

The  attachment  issued  from  a  justice's  court,  and  was  levied 
by  the  sheriff  upon  certain  personal  property  of  the  defendant 
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in  attachment,  one  Holley.  This  was  done  under  the  provisions 
of  section  731  of  the  present  Code,  which  authorizes  sheriffs  to 
execute  all  mesne  and  final  process  M^iich  can  be  executed  by 
constables. 

The  main  question  presented  is,  whether  the  justice's  court 
had  j^irisdiction  of  the  motion. 

The  statute  evidently  provides  for  obtaining  summary  judg- 
ments, not  ex(^eeding  one  hundred  dollars,  before  justices  of  the 
peace,  against  constables  Siud  against  justwes  for  certain  specified 
failures  of  ofiicial  duty.— Code  of  1876,  §§  3663-3675.  So  the 
provisions  are  ample  for  obtaining  such  judgments,  for  any 
sums  over  fifty  dollars,  in  the  circuit  courts  against  sheriffs. 
Code,  §§  3356-3366. 

A  careful  inspection  of  the  general  rules,  in  reference  to  mo- 
tions of  this  character  against  sheriffs,  as  comprised  in  the  Code 
(§§  3351-3355)  will  show,  we  think,  a  legislative  intention  to 
confine  such  remedies,  so  far  as  sheriffs  are  concerned,  exclu- 
sively to  the  circuit  courts.  Section  3355  prescribes  that  such  a 
"  motion  must  be  made  in  the  circuit  court  of  the  county  in 
which  such  oflScer  [the  sheriff]  was  acting  officially  at  the  time 
of  the  default,  or  in  the  court  to  which  the  process  was  return- 
able, when  the  default  consists  in  the  failure  to  execute,  or 
return  process,  or  to  pay  over  money  collected  thereon.  In  all 
other  cases  not  specially  provided  for^  the  motion  must  be  made 
in  the  circuit  court  of  the  county  in  which  the  person  moved 
against  resides ;  if  he  has  no  permanent  residence,  then  in  any 
county  where  he  may  be  found."  Construed  alone  this  section 
might  not  be  entirely  clear  or  free  from  doubt,  but  taken  in 
connection  with  the  preceding  sections,  and  especially  section 
3351,  it  can  have  reference  to  none  other  than  circuit  courts. 

There  is  no  court  which  has  jurisdiction  of  sum'mary  motions 
against  a  sheriff  for  negligencies  or  misfeasances,  relating  to  his 
levy  of  process  from  justices'  courts.  Sheriffs  had  no  authority 
to  execute  suoh  process  until  the  act  approved  February  26th, 
1875  (Session  Acts  1874-75,  p.  181).  Before  this  date  it  is 
clear  that  circuit  courts  had  no  jurisdiction  of  motions  of  this 
nature,  and  none  is  conferred  by  the  act  in  question. 

The  court  below  erred  in  not  sustaining  the  demurrer,  and  its 
judgment  is  reversed,  and  the  cause  is  hereby  dismissed  in  this 
court  at  the  cost  of  the  appellee. 
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Mohr  V,  Lemle. 

Action  for  Lihd. 

1.  Libel;  in  action  for,  allegations  and  proof  must  correspond. — The 
general  rule,  that  the  allegations  and  proof  must  corresponfl,  applies  to 
actions  for  slander,  verbal  or  written  ;  and  the  words  proved  must  cor- 
respond substantially  with  the  words  alleged. 

2.  Amendment;  wJien  nev:  and  dii^tinct  libel  can  he  introduced  by. — 
Where,  in  an  action  for  libel,  the  libel  set  out  and  declared  on,  in  the 
original  complaint,  relates  only  to  the  solvency  of  the  plaintiff,  and  in 
that  respect  only  touches  his  character  as  a  merchant,  an  amendment 
may  be  allowed  under  the  statute,  introducing  another  and  distinct  libel, 
written  and  published  at  a  different  time  from  the  one  described  and 
declared  on  in  the  original  complaint,  and  touching  the  integrity  and  the 
personal  conduct  of  the  plaintiff,  without  assailing  or  questioning  hie 
solvency.  By  such  amendment  the  form  of  action  is  not  changed,  and  a 
cause  of  action  entirely  nev;  is  not  introduced. 

3.  Statute  of  limitations;  its  operation  touching  amendments. — "While 
new  matter,  forming  an  independent  cause  of  action,  which  was  not  be- 
fore the  subject  of  pending  suit,  and  of  contestation  between  tlie  parties, 
may  be  introduced  by  an  amendment ;  yet,  such  amendment  can  not  have 
relation  to  the  commencement  of  the  suit,  so  as  to  avoid  the  bar  of  the 
statute  of  limitations,  if  the  statute  would  operate  a  bar  to  a  new  suit 
commenced  for  the  cause  of  action  thereVjy  introduced,  at  the  time  of 
making  the  amendment.  If  at  the  time  of  the  introduction  of  such  new 
matter,  the  statute  has  operated  a  bar  to  it,  the  defendant  may  insist  up- 
on the  benefit  of  the  statute,  and  to  him  it  is  as  available,  as  if  the 
amendment  were  a  new  and  independent  suit. 

4.  The'doctrine  of  relation;  its  purpose  and  operation. — The  whole  doc- 
trine of  relation  rests  in  a  fiction  of  law,  which  was  adojited  to  subserve, 
and  not  to  defeat  right  and  justice. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hex."  J.v^ies  Q.  S>nTH. 

This  was  an  action  for  libel  brought  by  Alex,  Mohr,  the 
appellant,  who  is  described  in  the  summons  and  the  complaint 
as  "  doing  business  under  the  firm  name  and  style  of  Alex. 
Mohr,  Agent,"  against  Leopold  Lemle,  the  appellee  ;  and  was 
commenced  on  the  22d  April,  1878.  The  libel  declared  on  in 
the  complaint  as  originally  filed,  which  contained  only  one 
count,  is  thus  averred  therein  :  "  And  the  said  defendant 
.  .  .  .  to-wit:  on  '20th  day  of  March,  1878,  aforesaid,  did 
compose,  MTite  and  publish,  in  a  certain  letter  addressed  to 
James  Tucker  &  Co.,  of  and  concerning  him  in  his  said  trade 
and  business,  a  certain  false,  scandalous,  malicious  and  defama- 
tory libel,  in  which  said  libel  is  contained,  amongst  other 
things,  the  false  and  libelous  matter  in  substance  following  of 
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and  concerning  plaintiff,  and  of  and  concerning  him  in  his  said 
trade  and  business,  that  is  to  say  :  You  (meaning  the  said 
James  Tucker  &  Co.)  will  lose  your  debt,  Alex,  Mohr  (mean- 
ing the  plaintiif)  is  unable  to  pay  it.  lie  (meaning  the  plaintiff) 
owes  more  tlian  he  is  worth.  He  (meaning  the  plaintiif)  is 
not  to  be  trusted.  He  (meaning  the  plaintiff)  will  break 
shortly,"  On  the  15th  December,  1879,  the  complaint  was 
amended,  by  adding  a  new  count  declaring  on  a  different  and 
distinct  libel,  which  is  averred  therein  as  follows :  "  And 
the  said  defendant  ....  to-wit :  on  the  13th  day  of  March, 
1878,  aforesaid,  did  compose,  write  and  publish  in  a  certain 
letter  addressed  to  James  Tucker  &  Co.,  of  and  con- 
cerning the  said  plaintiff,  and  of  and  concerning  him  in  his 
said  trade  and  business,  a  certain  false,  scandalous,  malicious 
and  defamatory  libel,  in  which  said  libel  is  contained,  amongst 
other  things,  the  false  and  libelous  matter  following  of  and 
concerning  )iim  in  his  said  trade  and  business,  that  is  to  say  : 
I  (meaning  the  said  L.  Lemle)  refer  you  (meaning  the  said 
James  Tucker  &  (/O.)  to  a  letter  of  recommendation  August 
last  [by  me]  of  A,  Mohr(  meaning  plaintiff)  of  this  city  as  being 
worthy  of  credit.  I  (meaning  the  said  L.  Lemle)  consider  it 
now  my  duty  to  warn  you  (meaing  the  said  James  Tucker 
<fe  Co.)  against  him  (meaning  the_  said  plaintiff),  and  to  be  on 
your  (meaning  the  said  eTames  Tucker  &  Co.)  guard.  Past  ac- 
tions of  his  (meaning  the  said  plaintiff)  proved  to  be  dishonest, 
and  he  (meaning  the  plaintiff)  is  therefore,  in  my  (meaning  the 
said  L.  Lemle)  opinion,  not  entitled  to  credit." 

The  defendant  pleaded  not  guility,  and  also  as  to  the  count 
introduced  by  the  amendment,  the  statute  of  limitations  of  one 
year.  To  this  plea,  the  plaintiff  replied,  that  the  cause  of  ac- 
tion set  forth  in  said  count  was  the  same  cause  of  action  men- 
tioned and  set  forth  in  the  original  complaint,  before,  the 
amendment  was  allowed ;  and  on  this  replication  the  defendant 
took  issue,  Tlie  trial  was  had  on  the  issues  thus  made  up,  and 
the  evidence  introduced  thereon  showed  that  the  plaintiff  was 
a  member  of  a  partnership  which  failed  and  ceased  to  do  busi- 
ness iu  1874,  or  prior  thereto,  and  that  the  only  business  he 
had  carried  on  since  that  time  was  as  agent  for  his  wife,  who 
was  a  free-dealer,  and  the  business  was  conducted  for  her  ac- 
count;  that  on  the  18th  March,.  1"<78,  the  defendant  wrote  a 
letter  to  James  Tucker  ik  Co.,  merchants  in  New  York,  con- 
taining the  matter  described  in  the  count  introduced  by  the 
amendment  and  therein  averred  to  be  libelous  ;  but  there  was 
no  evidence  introduced  on  the  tri<al  sustaining  tlie  averments  as 
to  the  matters  complained  of,  as  libelous,  in  the  complaint  as 
originally  filed. 

The  Circuit  Court  charged  the  jury,  on  the  written  request 
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of  the  defendant,  that  if  tliey  believed  all  the  evidence,  they 
must  find  for  the  defendant,  and  the  plaintiff  excepted.  The 
plaintiff  reserved  other  exceptions  on  the  trial,  which  need  not 
be  set  out  in  this  report.  There  was  a  judgment,  rendered  on 
verdict  for  defendant,  and  from  this  judgment  the  plaintiff  ap- 
pealed, and  here  assigns  as  error,  in  addition  to  other  assign- 
ments, the  ruling  of  the  lower  court  above  noted. 

Alex.  Troy,  and  Troy  &  Tompkins,  for  appellant. 

Rice  &  Wiley,  and  Davd)  Clopton,  contra. 

BRICKELL,  C.  J. — The  general  rule,  that  the  allegations 
and  proof  must  correspond,  is  applied  to  actions  for  slander, 
verbal  or  written.  The. words  proved  must  correspond  sub- 
stantially with  the  words  alleged.  The  complaint,  or  declara- 
tion, can  not  be  supported  by  proof  of  words  differing  from 
the  words  alleged,  though  of  equivalent  import. — 2  Brick.  Dig. 
208,  §  93.  It  has  not  been  insisted  that  the  libel  given  in  evi- 
dence would  have  been  admissible  under  the  original  complaint. 
The  libel  therein  described  was,  according  to  the  averments, 
written  and  published  at  a  different  time  from  that  given  in 
evidence,  and  related  only  to  the  solvency  of  the  plaintiff.  In 
that  respect  only  did  it  touch  the  plaintiff  in  his  character  as 
merchant. 

The  amended  complaint,  by  proper  averments,  inti-oduce& 
the  libel  given  in  evidence,  purporting  to  have  been  written 
and  publish  at  a  different  time  from  the  writing  and  publica- 
tion of  the  libel  described  in  the  original  complaint;  and  the 
matter  of  it  concerns  and  touches  tlie  integrity  and  the  conduct 
of  tfie  plaintiffs  without  assailing  or  questioning  his  solvency. 
In  the  ld&,ding  case  of  Crimni  v.  Cravyford  ('^9  Ala.  ^"1^)^  con- 
struing the  present  statute  of  amendments,  it  was  said :  "  Un- 
der these  statutes,  we  think  there  is  no  limit  to  the  power  of 
amending  the  allegations  of  a  complaint,  except  that  a  party 
should  not  be  allowed  to  depart  in  the  complaint  entirely  from 
the  process,  or  to  substitute  an  entirely  new  cause  of  action,  or 
to  make  an  entire  change  of  parties.  Either  of  these  things 
would  be  tantamount  to  the  institution  of  a  new  suit,  and  would 
not  be  an  amendment  of  the  old  cause  of  action."  This  con- 
struction of  the  statute  has  since  been  observed ;  and  follow- 
ing it,  the  amended  complaint,  though  introducing  a  libel  dif- 
fering in  substance,  not  of  equivalent  import  or  meaning  with 
that  averred  in  the  original  complaint,  was  properly  allowed. 
The  form  of  action  is  not  changed,  a  cause  of  action  entirely 
new  is  not  introduced.  A  libel  of  the  plaintiif,  in  his  trade 
and  business  as  a  merchant,  written  and  published  before  the 
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commencement  of  suit,  addressed  to  the  same  parties,  is  the 
cause  of  action  averred  in  both  complaints.  The  substance  of 
the  allegations  is,  however,  changed ;  new  matter  is  introduced, 
forming  a  new  and  independent  cause  of  action,  which  was  not 
before  the  subject  of  pending  suit,  and  of  contestation  between 
the  parties.  The  allegations  of  the  complaint  are  not  simply 
varied  to  meet  the  phases  in  which  the  evidence  may  present 
the  matter  already  in  issue,  so  that  there  will  be  a  correspon- 
dence between  allegations  and  proof ;  but  a  libel,  essentially 
distinct  and  different,  in  all  its  parts  and  tendencies,  from  that 
described  in  the  original  complaint,  is,  for  the  first  time,  intro- 
duced by  the  amended  complaint.  While  the  cause  of  action 
remains  a  libel,  written  and  published  of  and  concerning  the 
plaintiff,  touching  his  character  and  credit  as  a  merchant,  tbere 
is  a  total  departure  from  the  subject  of  the  libel  as  averred  in 
the  original  complaint. 

The  latitude  of  amendment  allowed  the  plaintiff,  can  not  be 
permitted  to  work  injustice  to  the  defendant,  or  to  deprive  him 
of  any  just  and  rightful  defense.  The  plaintiff  may  introduce 
a  new  cause  of  action  by  amendment ;  but  such  amendment 
can  not  have  relation  to  the  commencement  of  the  suit,  so  as  to 
avoid  the  bar  of  the  statute  of  limitations,  if  the  statute  would 
operate  a  bar  to  a  new  suit  commenced  for  that  cause  of  action, 
at  the  time  of  making  the  amendment.  The  whole  doctrine 
of  relation  rests  in  a  fiction  of  law,  adopted  to  subserve,  and  not 
to  defeat  right  and  justice.  When  the  amendment  introduces 
a  new  right,  or  new  matter,  not  within  the  lis  i^endens^  and  the 
issue  between  the  parties  ;  if  at  the  time  of  its  introduction,  as 
to  such  new  right  or  matter,  the  statute  of  limitations  has 
operated  a  bar,  the  defendant  may  insist  upon  the  benelit  of 
the  statute,  and  to  him  it  is  as  available,  as  if  the  amendment 
were  a  new  and  independent  suit. — King  v.  Avery,  37  Ala. 
169  ;  Lansford  v.  Scott,  51  Ala,  557 ;  Stringer  v.  Waters,  63 
Ala.  361. 

In  Weston  v.  Worden,  19  Wend.  64:8,  the  plaintiff  declared 
in  slander  for  words  charging  him  with  malpractice  as  a  physi- 
cian, and  was  permitted  to  amend  by  adding  words  of  the 
same  character.  But  not  by  adding  words  charging  him 
with  being  a  quack,  or  practicing  without  license.  These 
latter  words  were  regarded  as  anew  cause  of  action,  as  to  which 
the  statute  of  limitations  had  probably  run.  The  same  ques- 
tion was  decided  in  Smith  v.  Smith,  45  Penn.  St.  403,  the 
plaintiff  proposing  to  amend  by  adding  a  new  count,  alleging  a 
different  slander,  after  the  right  of  action  was  barred  by  the 
statute  of  limitations. 

The  charge  given  by  the  Circuit  Court  seems  to  us  therefore 
free  from  error :     First,  because  there  was  an  entire  absence 
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of  evidence  that  the  plaintiff  was  a  merchant,  and  that  defend- 
ant had  written  or  published  any  such  libel  as  was  described  in 
the  original  complaint.  Second,  because  the  libel  proved  was 
admissible  only  under  the  amended  complaint,  touched  and  con- 
cerned the  plaintiff,  as  an  individual,  and  not  as  a  merchant, 
there  being  no  evidence  that  that  was  his  occupation,  was  entirely 
variant  from  that  described  in  the  original  complaint,  and  an 
action  to  recover  damages  for  its  publication  was  barred  by  the 
statute  of  limitations  before  it  was  introduced  by  the  amend- 
ment. 

The  remaing  assignments  of  error  were  not  insisted  on  in 
the  argument  of  counsel,  and  of  consequence  have  not  been 
considered. 

Affirmed. 


Ex  parte  Sayre. 

A-pplication  for  Mandamus  to  Compel  Circuit  Court  to  Rein- 
state Cause  on  Docket. 

1.  Ejectment;  revivor  against  heirs  and  personal  representative. — In 
•ejectment,  on  the  death  of  the  defendant  in  possession,  the  right  to  revive 
the  cause  against  the  heirs  for  the  recovery  of  thepossession  of  the  lands 
sued  for,  or  against  the  personal  representative  for  the  recovery  of  mesne 
profits  or  rents,  must  be  asserted  within  eighteen  months  after  the  death 
■of  the  defendant,  or  it  will  be  lost ;  and  when  lost,  no  recovery  can  be 
had  in  that  action. 

2.  Same ;  what  can  not  he  regarded  as  a  motion  to  revive. — In  ejectment, 
when  the  death  of  the  defendant  in  possession  "is  suggested  and  proved, 
and  leave  granted  to  plaintiff  to  revive  the  suit  against  his  personal  rep- 
resentative-," the  minute-entry  neither  giving  the  name  of  the  personal 
repi-esentative,  nor  adding  "  when  known,"  this  can  not  be  regarded  even 
as  a  motion  to  revive ;  and  if  ho  other  steps  to  revive  are  taken  in  the 
cause  until  after  the  lapse  of  eighteen  months  from  the  death  of  the  de- 
fendant, the  right  to  revive  having  been  thereby  lost,  the  court  may,  on 
motion,  strike  the  cause  from  the  docket. 

This  was  an  application  to  this  court  for  a  writ  of  mandamus 
by  Ruth  Sayre  and  others,  petitioners,  to  compel  the  Circuit 
Court  of  Montgomery  county  to  reinstate  on  the  docket  of  said 
court  a  cause  which  had  been  pending  in  said  court,  but  which 
had,  on  motion,  been  stricken  therefrom,  and  in  which  the  peti- 
tioners were  plaintiffs.     The  facts  are  stated  in  the  opinion. 

R.  M.  Williamson,  for  motion. — In  an  action  of  ejectment, 
io  recover  damages  it  is  necessary  to  revive ;  but  to  recover  the 
possession  of  the  land,  it  is  not  necessary,  at  common  law,  to 
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revive.  If,  on  notice  by  the  casual  ejector,  the  tenant  fails  to 
appear,  judgment  for  the  recovery  of  the  land  rafly  be  entered 
against  the  casual  ejector, — Ex  'parte  Swan,  23 '  Ala.  192 ; 
(Jrxdchjidd  v.  Hudson,  23  Ala.  393.  If  judgment  can  be  ren- 
dered against  the  casual  ejector,  if  the  tenant  fails  to  appear, 
why  could  it  not  be,  when  he  appears  and  dies  \  His  absence 
from  the  suit  is  the  same  in  both  events.  So  far  as  the  suit  is 
to  recover  the  land,  John  Doe  and  Richard  Hoe  are  the  sole 
parties. 

W.  A.  GuNTER,  contra — (1).  In  ejectment,  under  the  rules 
now  prevailing,  the  expiration  of  the  lease  of  the  nominal  plain- 
tiff M^ould  be  no  cause  of  abatement,  as  the  court  will  always 
permit  an  amendment  enlarging  the  term. — Tillinghast's  Ad- 
ams, 224-229;  Robinson  v.  Camphell,  3  Wheat.  212;  Walden 
"V.  Craig,  9  Wheat.  576,  and  authorities  there  cited.  (2).  But 
the  action  of  ejectment,  in  this  State,  like  any  other  action, 
abates  by  the  death  of  the  defendant,  unless  there  is  a  revivor 
within  eighteen  months. — jEx parte  Swan,  23  Ala.  192 ;  Grutch- 
Jleld  V.  Hudson,  23  Ala.  393;  Evans  v.  Welch,  63  Ala.  250; 
Pope  V.  Irhy,  57  Ala.  105 ;  Brown  v.  Tutwiler,  61  Ala.  372. 
(3).  A  motion  to  revive,  without  designating  the  person  hynanne 
against  whom  the  revivor  is  sought,  is  a  nullity.  In  such  case 
process  can  not  issue  to  bring  in  the  party. — Code,  §  2910 ; 
2  Brick.  Dig.  p.  132 ;  Caller  v.  Malone,  1  S.  &  P.  305  ;  Spence 
■V.  Siinmons,  16  Ala.  828;  Turner  v.  Dupree,  19  Ala.  188; 
Bossman  v.  Price,  57  Ala.  204.  (4).  But  if  there  was  a  revivor 
against  the  personal  representatives,  they  were  not  the  owners 
of  tlie  land,  and  the  revivor  should  have  been  against  the  heirs 
and  personal  representatives. — Ejo  parte  Sivan,  supra  ^  Crutch- 
jield  V.  Hudson,  supra /  Evans  v.   Welch,  supra. 

STONE,  J. — There  was  an  action  of  ejectment  brought  in 
July,  1871,  by  John  Doe,  on  the  demise  of  several  named  les- 
sors, against  Richard  Roe,  on  which  the  customary  notice  was 
issued  to  P.  W.  Donaldson,  as  tenant  in  possession,  or  claiming 
title  to  the  premises  sued  for.  This  cause  was  several  times 
continued,  and  on  May  16th,  1876,  "the  death  of  P.  W.  Don- 
aldson, the  defendant,  is  [was]  suggested  and  proved,  and  leave 
granted  the  plaintiff  to  revive  this  suit  against  the  personal  rep- 
resentatives of  the  defendant,  and  cause  continued."  The  name 
of  the  personal  representative  is  not  given,  and  no  suggestion 
or  motion  is  made  in  reference  to  the  lieirs.  No  scire  facias 
is  shown  to  have  been  issued.  No  other  order  of  the  court  was 
made,  except  continuances,  until  June  21st,  1879,  when  the 
following  entry  was  spread  on  the  minutes :  "  This  day  came 
the  parties  by  their  attorneys,  and  the  death  of  P.  W.  Donald- 
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son,  the  defendant,  is  suggested,  and  on  motion  leave  is  granted 
to  revive  against  the  defendant's  personal  representatives  and 
widow,  on  notice  to  be  issued  to  them,  and  cause  continued." 
No  notice  is  shown  to  have  issued  under  this  order,  and  it  is 
not  shown  who  was  or  is  the  personal  representative,  who  is  the 
widow,  or-  why  she  should  be  made  a  party.  No  other  action, 
except  continuances,  is  showm  to  have  been  had,  until  December 
8th,  1881,  when  leave  was  granted  to  revive  in  the  name  of  Jo- 
seph II.  iPope,  husband  of  Lydia  Pope,  one  of  the  lessors  of 
the  plaintiff,  whose  death  was  suggested.  January  7th,  1882, 
on  motion,  the  cause  was  stricken  from  the  docket,  for  a  failure 
to  revive  against  the  heirs  and  personal  representative  of  Don- 
aldson, within  the  eighteen  montlis  prescribed  by  the  statute. 
Code  of  1876,  §§  2908,  2910. 

We  need  not,  and  do  not  determine  in  this  case,  what  would 
be  our  ruling,  if  the  motion  had  been  made  to  revive  against 
the  heirs  and  personal  representative,  within  eighteen  months 
after  the  death  of  Donaldson,  and,  for  some  cause,  that  motion 
was  not  acted  upon  within  the  eighteen  months.  That  case  is 
not  presented  by  this  record,  for  no  motion  has  ever  been  made 
to  revive  against  the  heirs.  See  Evans  v.  Welch,  63  Ala.  250 ; 
Broimi  V.  Tutwiler,  61  Ala.  372.  Tliere  can  be  no  question 
that  the  plaintiffs  have  lost  their  right  to  revive  against  the  heirs 
of  P.  W.  Donaldson,  and  consequently  they  can  not,  in  this  ac- 
tion, recover  the  possession  of  the  lands. 

As  to  the  attempt  to  revive  against  the  personal  representa- 
tive, should  there  be  a  wish  to  proceed  only  for  mesne  profits 
or  rents,  the  petitioner  is  in  no  better  condition.  The  motion 
was  to  revive  against  the  personal  representative,  not  the  per- 
sonal representative  when  known.  The  implication  from  this 
is,  that  a  personal  representative  had  already  been  appointed. 
Now,  a  proceeding  against  the  personal  rejyreseniative,  without 
more,  is  a  proceeding  against  no  one. — 2  Brick.  Dig.  132,  §§  10, 
11, 12, 13.  More  than  five  years  had  elapsed  since  Mr.  Donald- 
son's death  had  been  made  known,  and  the  name  of  the  per- 
sonal representative  was  never  brought  to  the  attention  of  the 
court.  This  can  not  be  regarded  even  as  a  motion  to  revive. 
Lest  we  might  be  misunderstood,  we  will  add,  there  might  pos- 
sibly be  cases  in  which,  the  motion  being  made  in  time,  the 
mover  might  not  be  able  to  ascertain  the  name  of  the  personal 
representative  within  the  eighteen  months,  by  reason  that 
through  the  delays  of  litigation,  none  may  be  appointed  within 
that  time.  Whether  this  would  be  an  excuse  or  not,  we  need 
not  positively  decide ;  but  there  are  strong  reasons  in  support 
of  it.  To  make  it  available,  however,  tiie  record  should  dis- 
close the  facts.  The  law  favors  speedy  trials,  and  speedy  reviv- 
ors, as  a  necessary  corollary.     Bearing  on  the  question  of  re- 
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vivor,  after  the  expiration  of  a  term  declared  on,  we  cite  with- 
out comment,  Lessees  of  Smith  v.  McCann^  24  How.  (IT.  S.)  398 ; 
Ymi  Rensselaer  V.  Owen,  33  How.  Pr.  Rep.  12 ;  Alden  t\  Grove, 
18  Perm.  St.  377 ;  Cresafs  Lessee  v.  Ilutson,  9  Gill.  269 ;  Che- 
ney  V.  Cheney, ''^^  Vt.  606;  Gordon  v.  Ove?'toti,  8  Yerg;  121; 
Torrance  v.  Betsy,  30  Miss.  129. 
Motion  for  mandatnus  denied. 


East  et  al.  v.  Eichelberger. 

Action  hy  Tax  Assessor  against    Tax  Collector  and  Sureties 
on  his  Official  J^ond  for  Commissions. 

1.  County  taxcn  levied  for  special  purposes;  tax  assessors  not  entitled  to 
commissions  on. — Under  the  statute  regulating  the  compensation  of  tax 
assessors  (Code  of  1876,  §  401),  those  officers  are  only  entitled  to  commis- 
sions on  such  county  taxes  as  are  levied  for  the  general  purposes  of  the 
county,  or  for  the  ordinary  current  expenses  thereof,  and  not  on  county 
taxes  levied  for  special  puposes. 

2.  Same. — A  tax  assessor  is,  therefore,  not  entitled  to  commissions  on 
taxes  which  were  levied  by  the  court  of  county  commissioners  for  the 
pur^jpse  of  rebuilding  or  repairing  the  county  jail. 

Appeal  from  Randolph  Circuit  Court. 

Tried  before  Hon.  John  Hendekson. 

The  facts  are  sufficiently  stated  in  the  opinion. 

John  T.  Heflin,  for  appellants. 

(The  record  does  not  disclose  the  name  of  appellee's  counsel. 

SOMERYII.LE,  J.— This  is  a  suit  by  the  appellee,  as  tax 
assessor,  against  the  tax  collector  of  Randolph  county  and  the 
sureties  on  his  official  bond,  for  a  sum  of  money  claimed  to  be 
due  plaintiff  as  commissions  on  certain  special  taxes,  levied  by 
the  court  of  county  commissioners  for  the  purpose  of  rebuild- 
ing and  repairing  the  county  jail.  These  taxes  were  collected 
by  the  tax  collector,  and  paid  into  the  county  treasury  without 
reserving  any  commissions  for  the  assessor,  as  it  is  the  duty  of 
tax  collector  to  do  in  the  case  of  general  taxes. 

It  is  urged  by  appellant's  counsel  that  the  statute  regulating 
the  compensation  of  tax  assessors  can  not  be  construed  to  au- 
thorize them  to  charge  commissions  on  special  taxes  levied  for 
county  purposes,  but  only  on  general  taxes,  or  such  as  are  lev- 
ied for  the  ordinary  current  expenses  of  the  county.     It  is  our 
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judgment  that  this  is  the  proper  construction  of  section  401  of 
the  Code  relating  to  this  subject. 

A  cursory  glance  at  the  duties  of  tax  assessors  renders  this 
view  obvious.  They  are  required,  in  the  first  place,  diligently 
and  carefully  to  ascertain  every  article  of  property  subject  to 
taxation  in  their  respective  counties. — Code,  1876,  §  393.  The 
duty  is  further  enjoined  of  making  out  a  book  of  assessment 
which  is  required  to  be  returned  to  the  judge  of  probate  on  or 
before  the  iirst  Monday  of  July  of  each  year. — Ih.  %  400.  In 
this  book  the  assessor  is  required  to  enter  a  list  of  the  taxable 
property  of  each  tax  payer  in  his  county,  with  the  value  of  each 
article  or  item,  as  adjudged  by  the  assessor,  and  the  amount  of 
deductions  to  which  he  may  be  entitled. — Ih.  389.  After  the 
faithful  discharge  of  these  duties,  which  involve  the  assessment 
of  escaped  taxes  and  a  personal  demand  by  the  assessor  on  de- 
linquents, nothing  more  remains  to  be  done  by  him.  His  offi- 
cial duties  are  ended. 

His  compensation,  as  specified  in  section  401  of  the  Code,  is 
for  these  services.  It  is  in  the  form  of  a  percentage,  or  rate 
of  commission,  on  the  amount  of  taxes  received  by  the  tax  col- 
lector for  the  State,  and  also  the  like  rate  of  commission  "  upon 
ih£  amount  of  the  county  taxes^ — Ih.  §  401,  We  are  of  opin- 
ion that  this  means  the  amount  of  general  taxes,  or  such  as  are 
levied  and  collected  for  the  ordinary  current  expenses  of  the 
county.  It  can  not  be  construed  to  include  special  taxe's,  or 
such  as  are  levied  for  specific  or  particular  purposes.  The  levy 
and  collection  of  the  latter  class  of  taxes  impose  no  additional 
labor  or  service  on  the  assessor.  It  can  not  be  intended  that 
he  should  receive  extra  compensation,  originating  in  the  acci- 
dental and  unforeseen  necessities  of  the  county,  when  he  per- 
forms no  additional  service  as  a  qiiid  pi^o  quo  for  such  com- 
pensation. All  county  taxes  are  levied  by  the  several  courts  of 
•county  commissioners,  being  merely  based  upon  the  list  of  tax- 
able property  and  valuations  prepared  by  the  assessor.  It  is 
the  duty  of  the  probate  judges,  not  of  the  assessors,  to  "make 
a  book  containing  in  concise  form  the  amount  of  taxes  due  by 
each  tax  payer,"  as  required  by  the  statute,  which  book  is  de- 
livered to  the  tax  collector,  and,  in  each  several  case,  constitutes 
his  warrant  of  authority  to  collect  the  taxes  so  assessed  and  lev- 
ied.—Code,  1876,  §  435. 

We  think  that  the  equity  of  the  whole  scheme  of  compensa- 
tion, provided  by  the  statute  in  the  case  of  tax  assessors,  can  be 
better  preserved  by  being  guaged  with  reference  to  the  general 
taxes  of  the  county.  This  is  tlie  natural  and  more  reasonable 
construction  of  the  law,  and  works  no  injustice  to  any  one.  It 
should  therefore  prevail. 

This  view  of  the  case  renders  unnecessary  the  consideration 
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of  any  other  question  raised  by  the  record.  The  rulings  of  the 
court  were  adverse  to  the  conchision  above  reached ;  and  the 
judgment  of  the  Circuit  Court  will  be  reversed  and  the  cause- 
remanded. 


McCullough  V,  Flournoy. 

£ill  ill  Equity  hy  Attorney  to  Establish  a  Lien  on  Real  Estate 
of  his  Client  for  Fees. 

1.  Lien  of  attorney  does  not  extend  to  lands  vjhich  have  been  subject  of 
suit. — A  solicitor  who  has  successfully  prosecuted  a  suit  in  equity  to  es- 
tablish the  title  of  his  client  to  real  estate,  has  no  lien  on  such  real  estate 
for  his  fees.     Hinson  v.  Gamble,  65  Ala.  605,  cited  and  approved. 

Appeal  from  Coffee  Chancery  Court. 

Heard  before  Hon,  John  A.  Foster. 

This  was  a  bill  in  equity  filed  by  the  appellee,  an  attorney, 
seeking  to  establish  and  enforce  a  lien  on  land  of  his  client  for 
services  rendered  by  him  as  solicitor,  in  successfully  prosecuting 
a  suit  in  said  Chancery  Court,  which  resulted  in  a  decree  divest- 
ing the  title  to  the  land  out  of  the  respondent  in  that  suit,  and 
vesting  it  in  his  client.  On  the  hearing,  had  on  pleadings  and 
proof,  and  also  on  a  motion  to  dismiss  the  bill  for  want  of 
equity,  the  chancellor  was  of  the  opinion,  that  the  appellee  was 
entitled  to  relief,  and  caused  a  decree  to  be  entered  overruling 
the  motion  to  dismiss,  and  declaring  a  lien  on  the  land  for  the 
services  so  rendered  by  the  appellee,  and  ordering  the  land  sold 
for  the  payment  of  the  amount  due  therefor.  This  decree  is 
here  A,ssigned  as  error. 

W.  D.  Roberts,  for  appellant. 

J.  E.  P.  Flournoy,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BIHCKELL,  C.  J. — The  single  question  this  case  presents — 
whether  a  solicitor,  successfully  prosecuting  a  suit  in  equity  to 
establish  the  title  of  his  client  to  real  estate,  has  a  lien  on  the 
estate  for  his  fees — was  decided  in  Hinson  v.  Gamble,  65  Ala. 
605.  The  existence  of  such  a  lien  is  recognized  in  Tennessee, 
but  it  is  repudiated  in  other  States. — Hunt  v.  McClanahan, 
1  Heisk.  503 ;  Brown  v.  Bigley,  3  Tenn.  Ch.  618 ;  Humphry 
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1).  Broioning,  46  111.  476 ;  Smalley  v.  Clark^  22  Vermont,  598 ; 
Cozzem  v.  ^Y}^^tn€y^  3  R.  I.  79 ;  Hanger  v.  Fowler,  20  Ark.  667. 
It  seems  to  us  unwarranted  by  principle  to  extend  the  lien  of 
an  attorney  or  solicitor  to  lands,  which  have  been  the  subject  of 
suit.  There  would  be  much  of  difficulty  and  confusion  result- 
ing from  it,  embarrassing  alienation  it  is  the  policy  of  the  law 
to  unfetter. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  decree 
will  be  rendered,  dismissing  the  bill,  at  the  costs  of  the  appellee 
in  this  court,  and  in  the  court  of  chancery. 


Atkinson  v,  TViggins, 

Attachment. 

1.  Section  3606  of  the  Code  construed. — Section  3606  of  the  Code  of 
1876  requiring  suits  before  justices  of  the  peace  to  be  brought  in  the  pre- 
cinct of  the  defendant's  permanent  residence,  or  in  the  precinct  in  which 
the  debt  was  created,  or  in  which  the  cause  of  action  arose,  is  confined 
in  its  operation  to  suits  commenced  by  summons,  and  has  no  reference 
to  suits  by  attachment  of  goods,  which  are  in  their  nature  proceedings 
in  rem. 

Appeal  from  Covington  Circuit  Court. 
Tried  before  Hon  John  P.  Hubbard. 
The  opinion  states  the  facts. 

W.  D.  Roberts,  for  appellant. 

Gamble  &  PADGErr,  contra. 

(1^0  briefs  came  to  the  hands  of  the  reporter.) 

STO^E,  J. — The  present  suit  was  commenced  by  attach- 
ment, issued  by,  and  returnable  before  a  justice  of  the  peace  in 
Covington  county.  The  attachment  w^as  sued  out  to  enforce 
the  statutory  lien  of  a  landlord  for  alleged  advances  made  to 
his  tenant,  the  sum  claimed  being  for  money  and  provisions  ad- 
vanced to  said  tenant  to  enable  him  to  make  a  crop  on  the  lands 
of  the  plaintiff.  The  defendant  pleaded  in  abatement  that 
when  the  suit  was  brought,  and  ever  afterwards,  he  had  been 

-and  was  a  resident  householder  and  freeholder  of  another  county. 
Plaintiff  demurred  to  this  plea,  and  the  court  overruled  his  de- 

-murrer.     Plaintiff  then  replied  that  the  suit  had  been  com- 
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menced  by  attachment,  and  the  court  sustained  a  demurrer  to 
this  replication ;  and  plaintiff  declining  to  plead  further,  there 
was  judgment  for  the  defendant. 

The  Circuit  Court  erred  in  overruling  plaintiff's  demurrer  to 
-the  plea  in  abatement.  Section  3606  of  the  Code  of  1876, 
which  requires  that  suits  before  justices  shall  be  brought  in  the 
precinct  of  the  defendant's  permanent  residence,  or  in  the  pre- 
cinct in  which  the  debt  was  created,  or  in  which  the  cause  of 
action  arose,  is  confined  in  its  operation  to  suits  commenced  hj 
summons,  under  sections  3604—5,  immediately  preceding.  It 
has  no  reference  to  suits  by  attachment  of  goods,  which  are  in 
their  nature  proceedings  in  rem. — Herndon  v.  Givens,  16  Ala. 
261. 

Reversed  and  remanded. 


Banner  &  Co.  v.  Brewer  &  Co. 

Bill  in  Equity  to  have  Mortgage  declared  a  General 
Assignment. 

1.  Assignments;  validity  of  prior  to  the  Code. — It  was  regarded  as 
settled,  that  prior  to  the  adoption  of  the  Code,  a  debtbr,  though  in  failing 
circumstances,  could  convej'  the  whole,  or  a  part  of  his  projierty  by  as- 
signment or  other  form  of  conveyance  operating  as  a  security,  to  pay  the 
whole  or  a  part  of  liis  creditors  in  unequal  proportions ;  and  the  only 
qualification  to  this  right  and  power  of  the  debtor  was,  that  the  uses  must 
have  been  distinctly  declared,  and  the  property,  in  good  faith  and  with- 
out the  reservation  of  any  benefit  to  the  debtor,  devoted  to  the  payment 
of  the  prescribed  debts. 

2.  General  assignment ;  §  2136  of  the  Code  construed. — Section  2126  of 
the  Code  of  1876  does  not  annul,  as  fraudulent,  a  general  assignment  cre- 
ating preferences  or  priorities,  but  merely  destroys  such  preferences  or 
l^riorities ;  while  the  assignment  is  preserved,  and  enures  to  the  benefit 
of  all  the  grantor's  creditors  equally. 

3.  Same ;  rnhat  operates  as  under  the  Code. — "Whatever  may  be  the 
form  of  the  instrument,  if  it  is  a  transfer  of  substantially  all  the  debtor's 
property  which  is  subject  to  the  pavment  of  his  debts,  or,  in  its  opera- 
tion and  effect,  there  is  an  appropriation  of  the  property,  for  the  security, 
or  payment  of  one  or  more  of  his  creditors  to  the  exclusion  of  all  others, 
or  a  preference  to  one  or  more  of  them  is  thereby  given,  and  if  the  prop- 
erty is  redeemable  on  payment  of  the  debts,  or  a  trust  results,  expressly 
OX  by  implication,  to  the  debtor  of  any  surplus  which  may  remain  after 
the  debts  are  satisfied,  the  instrument  falls  within  the  statute,  and  there- 
by all  preferences  and  priorities  appointed  by  the  instrument  are  an- 
nulled, and  the  assignment  enures  equally  to  the  benefit  of  all  the  debt- 
or's creditors. 

4.  Same  ;  when  two  or  more  instruments  construed  as. — While  a  con- 
veyance or  transfer  of  a  part  of  the  debtor's  property  for  the  security  of 
debts,  is  apartial,  not  a  general  assignment,  and,  therefore,  not  within 
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the  operation  of  the  statute ;  yet,  if,  when  the  partial  assignment  is  exe- 
cuted, other  and  successive  transfers  or  conveyances  are  contemplated, 
covering  all  the  debtor's  property,  the  several  instruments,  when  exe- 
cuted, will  be  taken  together,  and  will  form  a  general  assignment,  upon 
which  the  statute  will  operate. 

5.  Same;  an  absolute  sale  does  not  operate  as. — A  sale,  absolute,  un-- 
conditional,  and  free  from  all  reservation,  in  payment  of  antecedent 
debts,  is  not  a  general  assignment,  and  is  not  affected  by  the  provisions 
of  section  2126  of  the  Code  of  1876. 

6.  Same  ;  uhen  mortgage  executed  to  secure  new  debt  construed  as. — A 
mortgage  executed  bj'  a  debtor,  conveying  substantially  all  his  property 
as  security  for  pre-existing  debts,  which  are  extended  contemporaneously 
with  the  execution  of  the  mortgage,  and  also  for  advances  which  the 
mortgagee  stipulated  in  the  mortgage  to  make  to  the  mortgagor,  and 
which  were  afterwards  made  in  pursuance  of  such  stipulation,  is  a  gene- 
ral assignment  under  the  Code,  and  the  security  thereby  created  enure& 
equally  to  the  benefit  of  all  the  then  existing  creditors  of  the  mortgagor. 

7.  Same ;  rights  of  creditors  thereunder  not  affected  by  subsequent  acts 
of  the  parties. — The  rights  of  creditors  secured  by  an  assignment  attach 
at  the  time  of  its  execution,  and  can  not  be  divested  or  affected  by  any 
subsequent  acts  of  the  assignee  and  assignor,  had  and  done  without  no- 
tice to  them,  and  without  their  assent. 

8.  Saine. — "When  a  mortgage  with  power  of  sale  is  executed  by  a  debt- 
or to  secure  one  of  his  creditors,  conveying  substantially  all  his  property, 
and  thereby  becoming. a  general  assignment  under  the  Code,  and  after 
the  law-day,  and  upon  default  in  the  payment  of  the  debt  secured,  the 
mortgagee,  without  executing  the  power  of  sale,  enters  into  a  new  con- 
tract with  the  mortgagor,  by  which  he  becomes  the  purchaser  of  the  mort- 
gaged property,  and  the  same  is  conveyed  to  him, — such  contract  of  pur- 
chase and  conveyance  can  not  affect  the  rights  of  other  creditors  of  the 
mortgagor,  who  under  the  provisions  of  the  Code,  are  entitled  equally 
with  the  mortgagor,  to  the  security  afforded  by  the  mortgage. 

9.  What  crediforsiare  secured  bg  general  assignment. — A  mortgage  which 
becomes  a  general  assignment  under  the  influence  of  the  Code,  enures 
only  to  the  benefit  of  creditors  whose  claims  or  demands  were  in  exist- 
ence at  the  time  of  its  execution  ;  and  their  rights  can  not  be  diminished 
by  a  claim  of  participation  preferred  by  subsequent  creditors. 

10.  Real  estate  governed  by  the  law  rei  sita'. — Real  estate,  as  to  its  en- 
joj'ment  and  transmission,  is  governed  by  the  law  of  the  place  where  it 
is  situated. 

11.  Common  law  presumed  in  Mis.nssippi. — In  the  absence  of  proof, 
the  presumption  is  that  the  common  law  prevails  in  Mississippi. 

12  Same;  effect  on  mortgage  of  lands. — Under  this  presumption  it  is 
held,  that  a  mortgage,  executed  by  a  debtor  in  this  State,  to  secure  one  of 
his  creditors,  and  conveying  substantially  all  his  property,  including 
lands  in  Mississippi,  as  to  such  lands,  does  not  operate  as  a  general  as- 
signment. 

13.  Bill  in  equity;  when  averments  too  vague  and  uncertain. — A  cred- 
itor seeking  to  have  a  mortgage  executed  by  his  debtor  declared  a  gene- 
ral assignment  on  the  ground  that  it  conveys  substantially  all  the  debt- 
or's property,  must  show  by  his  bill,  that  his  debt  existed  at  the  time  of 
the  execution  of  the  mortgage.  An  averment  that  "a  large  portion  of 
the  debt  existed  prior  to  "  the  date  of  the  mortgage  is  too  vague  and  un- 
certain to  entitle  him  to  participate  in  the  security  afforded  by  it. 

Appeal  from  Mobile  Chancery  Court. 
Heard  before  Hon.  Jxo.  A.  Foster. 

The  bill  in  this  case  was  filed  on  November  23d,  1881,  bj 
L,  Brewer  &  Co.,  Haralson  &  Co.,  Wollner,  Hirshberg  &  Co., 
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T.  Prudliomme  and  others,  creditors  of  Garland  M.  Dees^ 
against  him,  and  A.  C.  Danner,  George  W.  Robinson  and  Ben- 
jamin F.  McMillan,  partners  trading  under  the  firm  name  of 
A.  C.  Danner  6c  Co.,  for  the  purpose  of  having  a  certain  mort- 
gage and  deed  executed  by  Dees  to  Danner  &  Co*  declared  a 
general  assignment. 

The  case  made  by  the  bill,  so  far  as  passed  on  by  the  court,, 
is  as  follows:  On  18th  February,  1880,  Garland  M.  Dees  exe- 
cuted to  A.  C.  Danner  &  Co.  a  mortgage,  whereby  he  conveyed 
to  them  a  large  amount  of  real  and  personal  property  in  Ala- 
bama, and  also  a  large  tract  of  land  located  in  the  State  of  Mis- 
sissippi. A  copy  of  tlie  mortgage,  as  an  exhibit,  is  made  a  part 
of  the  bill;  and  its  recitals  show,  that  it  w^as  executed  "for  and 
in  consideration  that  the  said  Garland  M.  Dees  is  indebted  to 
the  mercantile  firm  of  A.  C.  Danner  &  Company,  on  their  book 
account,  at  this  date  amounting  to  about  the  sum  of  ten  thous- 
and dollars,  and  in  the  further  consideration,  that  the  said  firm 
has  this  day  agreed  and  bound  themselves  in  writing,  among 
other  things,  to  aid  the  said  Dees  in  his  general  business,  in  ex- 
tending the  said  amount  now  due,  as  hereinafter  specified,  and 
in  addition  thereto,  to  advance,  accept,  endorse  for,  or  pay  cash 
for  him,  the  said  Dees,  as  he  may  need  the  same,  to  the  sum  of 
three  thousand  dollars,  in  addition  to  the  said  sum  now  due,, 
making  a  line  of  credit  in  all  not  exceeding  the  sum  of  thirteen 
thousand  dollars,  which  said  indebtedness  is  to  be  paid  as  here- 
inafter expressed,'"  and  as  and  for  a  security  for  said  indebted- 
ness and  advances.  The  defeasance  contained  in  the  mortgage 
provides,  that  the  mortgage  is  made  "upon  the  condition,  how- 
ever, that  if  the  said  Garland  M.  Dees  shall  pay  or  cause  to  be 
paid  the  said  indebtedness  with  interest  and  commissions  for 
advancing,  as  per  agreement  this  day  made,  that  is  to  say,  that 
said  indebtedness  is  to  be  paid  by  payments  of  one  thousand 
dollars  monthly,  until  all  of  said  indebtedness  is  paid,  the  first 
payment  to  be  made  on  or  before  the  1st  day  of  May  next,  and 
a  like  payment  of  one  thousand  dollars  on  the  1st  day  of  each 
succeeding  month  thereafter,  until  full  payment  is  made — Now,. 
if  said  payments  are  well  and  truly  made  as  agreed,  then  and  in 
that  case  this  conveyance  is  to  be  and  become  null  and  void." 
Then  follows  a  power  of  sale,  by  which  the  mortgagees  are  em- 
powered, upon  the  failure  by  Dees,  to  make  any  one  of  the 
stipulated  monthly  payments,  to  sell  the  property  at  public  out- 
cry, after  having  first  given  twenty  days'  notice  of  the  time, 
place  and  terms  of  sale,  by  publication  in  some  newspaper  pub- 
lished in  the  city  of  Mobile.  It  is  also  provided  in  the  mort- 
gage, that  any  surplus  of  the  proceeds  of  sale  left  after  paying 
expenses,  and  the  indebtedness  secured,  should  be  paid  over  to 
Dees.  The  bill  avers,  that  this  mortgage  conveyed  "all  the. 
13 
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property  then  owned  by  said  G,  M.  Dees,  that  could  be  reached 
1)y  an  execution  at  law  from  a  court  against  said  Dees,  and  that 
it  was  made  to  secure  past  indebtedness  and  for  advances  to  be 
made  to  him  in  future,  and  is,  therefore,  a  general  assignment 
for  the  benefit  of  all  his  creditors  at  the  time  said  mortgage  was 
made."  On  the  14th  July,  1881,  Garland  M.  Dees  and  his 
wife  executed  to  A  C.  Danner  &  Co.  an  absolute  deed,  thereby 
conveying  to  them  in  fee  the  property  conveyed  by  said  mort- 
gage, and  also  some  other  property  alleged  in  the  deed  to  have 
been  purchased  by  Dees  > with  funds  obtained  from  Danner  & 
Co.  A  copy  of  this  deed  is  also  made  an  exhibit  to  the  bill. 
The  consideration  of  the  'deed,  as  recited  therein,  was  the  re- 
lease of  Dees  by  Danner  &  Co.  from  the  debts  and  liabilities 
secured  by  the  mortgage,  and  also  from  other  debts  which  he 
owed  them,  and  an  agreement  on  the  part  of  Danner  6z  Co.  to 
pay  off  and  discharge  certain  debts  therein  described,  which 
Dees  owed  to  other  parties,  and  to  surrender  to  him  certain 
notes  made  by  one  M.  A.  Dees,  and  a  mortgage  securing  the 
same,  which  were  then  held  by  Danner  &  Co.  as  additional  se- 
curity for  the  payment  of  their  claims  against  Garland  M.  Dees. 
The  bill  avers,  that  this  deed  covered  all  the  property  owmed 
by  said  Garland  M.  Dees  at  the  time  of  the  execution  thereof 
"  that  could  be  reached  by  an  execution  at  law  against  said  G. 
M.  Dees,"  and  that  it  was  a  general  assignment  for  the  benefit 
of  all  the  creditors  of  said  Dees. 

It  is  also  shown  by  the  averments  of  the  bill,  that  the  debts 
which  Garland. M.  Dees  owed  to  J.  Prudhomme  and  Wollner, 
Hirshberg  &  Co.,  respectively,  existed  prior  to  the  date  of  the 
execution  of  the  mortgage  of  February  18th,  1880.  The  aver- 
ment of  the  bill  describing  the  debt  of  Haralson  &  Co.  is  as 
follows:  "Your  orators,  Haralson  &  Co.,  show  that  Garland 
M.  Dees  was  indebted  to  orators  in  the  sura  of  four  hundred 
and  fifty-seven  92-100  dollars,  a  large  portion  of  the  same  ex- 
isted prior  to  the  18th  day  of  February,  IS'^O,  and  that  said 
sum  of  money  is  justly  due,  with  interest  thereon."  It  is  also 
shown  by  the  averments  of  the  bill,  that  the  debts  due  from 
the  said  Dees  to  L.  Brewer  &  Co.  and  the  other  complainants, 
respectively,  existed  prior  to  the  execution  of  the  deed  of 
July  14th,  1881 ;  but  it  is  not  shown  that  said  debts  existed  at 
the  time  of  the  execution  of  the  mortgage  of  February  18th, 
1880. 

The  defendants,  A.  C.  Danner  &  Co.,  demurred  to  the  bill, 
and  assigned,  among  others,  the  following  grounds:  1.  That 
creditors  of  said  Dees,  whose  debts  existed  j)rior  to  the  execu- 
tion of  the  mortgage  of  February  18th,  1880,  are  united,  as 
parties  complainant,  with  creditors  of  said  Dees,  whose  debts 
are  not  shown  to  have  existed  at  the  time  of  the  execution  of 
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said  mortgage.  2.  That  it  appears  in  and  by  said  bill,  and  the 
exhibits  thereto,  that  A.  C.  Banner  &  Co.  were  mortgagees  for 
present  value,  when  they  took  and  received  from  said  Dees  their 
said  mortgage  of  February  18th,  1880;  and  that  said  deed  of 
July  14th,  IbSl,  was  executed,  not  as  an  assignment  for  the  use 
of  creditors,  but  as  an  absolute  conveyance,  in  payment  of  cer- 
tain debts  in  said  deed  described,  such  payment  being  the  con- 
sideration of  said  deed.  Said  defendants  also  demurred  to  so 
much  of  the  bill  as  sought  "  relief  against,  or  on  account  of  the 
conveyance  of  the  lands  in  the  State  of  Mississippi,  or  to  sub- 
ject them  or  the  proceeds  thereof,  in  this  proceeding,"  on  the 
ground,  that  the  court  was  without  jurisdiction  in  this  cause  to 
declare  the  conveyance  thereof  a  general  assignment. 

The  cause  was  submitted  for  decree  on  the  demurrer;  and  on 
the  hearing  thereof,  the  Chancery  Court  rendered  a  decree  over- 
ruling the  demurrer ;  and  from  this  decree  Danner  &  Co.  ap- 
pealed, and  here  assign  the  same  as  error. 

II.  Pii.LANS,  for  appellant. — (1).  Creditors  whose  debts  ex- 
isted prior  to  the  execution  of  the  mortgage  of  February  18th, 
1880,  are  joined  as  parties  complainant  with  creditors  whose 
debts  were  contracted  after  the  execution  of  the  mortgage,  all 
seeking  to  have  it  declared  a  general  assignment.  For  this  rea- 
son the  bill  is  multifarious.  (2).  The  demurrer  should  have 
been  sustained  to  so  much  of  the  bill  as  attacks  the  validity  of 
the  conveyance  of  the  Mississippi  lands. — Z,ide  v.  Par^'er,  60 
Ala.  165.  (3).  It  is  well  settled  that  the  deed  of  July  14, 1881, 
can  not  be  declared  a  general  assignment. — Eskridge  v.  Ahra- 
ham,^  61  Ala.  134;  Seaman  v.  Nolen^  68  Ala.  463 ;  Crawford  v. 
Kirl'sey,  55  Ala.  282;  Young  r.  Dumas,  39  Ala.  60.  (4).  The 
appellants  were  mortgagees  for  present  valuable  consideration. 
Thames  v.  Remhert,  63  Ala.  572;  Thurman  v.  Stodda/rd,  63 
Ala.  336 ;  Rolnnson  v.  Tipton,  31  Ala.  607 ;  Cooli  y.  Parham 
cfe  Blount,  63  Ala.  456-460.  (5).  The  mortgage  to  appellants, 
being  for  a  present  valuable  consideration,  did  not  operate  as  a 
general  assignment,  {a).  "  There  are  three  points  to  be  consid- 
ered in  the  construction  of  all  remedial  statutes :  the  old  law ; 
the  mischief ;  and  the  remedy.  .  .  .  And  it  is  the  business  of 
the  judges  so  to  construe  the  act  as  to  suppress  the  mischief,  and 
advance  the  remedy." — 1  Bl.  Com.  pp.  87,  61 ;  Blakeney  v. 
Blakeney,  6  Porter,  109-119 ;  Huff  man  v.  The  State,  29  Ala. 
40.  (h).  Prior  to  the  statute  a  failing  creditor,  by  general  as- 
signment of  all  his  effects,  might  have  preferred  any  creditor 
or  creditors  he  chose. — Richards  v.  Hazzavd,  1  S.  &  P.  139 ; 
Stover  V.  Harrington,  7  Ala.  153.  And,  though  he  would 
have  thereby  exhausted  his  entire  estate,  he  might  have,  never- 
theless, lawfully  stipulated  that  those  who  accepted  the  property 
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and  released  him,  should  receive  preference  of  payment  in  full, 
to  the  exclusion  of  others,  thus  extorting  releases. — Robinson  v. 
Rapelye^  2  Stew.  86-100 ;  Asfiurst  v.  Martin,  9  Porter,  566 ; 
Grimshaw  v.  Walker,  12  Ala.  101 ;  West  v.  Snodgrass,  17  Ala. 
549 ;  Rankin  v.  Lodor,  21  Ala.  380.  These  cases  were  inva- 
riably founded  on  voluntary  general  assignments,  for  existing 
unsecured  creditors,  and  exhibited  to  the  legislature  and  the 
profession  a  glaring  evil ;  one  regretted  by  the  courts,  and  re- 
luctantly legalized  by  their  sanction,  (see  opinion  of  Okmond,  J., 
4  Ala.  pp.  379-81,  quoting  Judge  Gaston's  language  in  1  Iredell, 
490,  and  per  Kent,  Ch.,  in  3  John.  Ch.  453),  that  is,  the  ex- 
istence of  a  law/id  power  in  an  insolvent  and  hopeless  debtor, 
to  diminish  and  destroy  the  security  that  his  possession  of  his 
estate  had  afforded  all  creditors  who  had  dealt  with  him,  by  ap- 
propriating the  whole  of  that  estate  to  the  preferred  payment 
of  creditors  sele.cted  by  him  without  regard  to  merit,  capri- 
ciously, and  even  for  the  purpose  of  extorting  from  them  a  re- 
luctant discharge  as  the  price  of  such  debtor's  bounty,  (c).  The 
legislature  provided  for  the  correction  of  this  evil — Ist,  by  the 
adoption  of  the  law  of  21st  January,  1850,  now  section  2125  of 
the  Code  of  1876,  which  cut  off  the  trafficking  by  debtors  in 
forced  releases ;  and  2d,  by  the  adoption  of  the  Code  of  1852, 
with  section  1556  therein  incorporated  as  a  natural  sequence  to 
the  law  of  21st  January,  1850  (numbered  as  section  1555  there- 
in), and  the  classification  of  these  laws  under  Art.  I,  "  Of  the 
prevention  of  frauds  and  perjuries ;"  of  Chap,  iv,  "  of  void  con- 
tracts." This  seqtion,  2 126' of  the  Code  of  1876  (1556  of  the 
Code  of  1852),  used  words  of  very  usual  and  well  known  sig- 
nificance, which  had  been  constantly  used  in  cases  cited,  in  the 
sense  of  instruments  assigning  everything  to  pay  pre-existing 
creditors  their  debts,  and  had  never  been  otherwise  applied. 
The  correction  of  the  practice  of  making  voluntary  preferences 
in  such  instruments  was  the  very  evil  struck  at.  Upon  the  canon 
of  interpretation  above  written,  then,  we  should,  even  were  a 
more  vague  or  looser  expression  used  than  "general  assigmnent," 
confine  the  statutes  to  voluntary  assignments  of  whatever  form 
without  present  consideration,  by  the  hopeless  debtor  for  the 
benefit  of  his  existing  creditor  or  creditors,  because  that  was 
the  cure  manifestly  required  On  the  other  hand,  the  common 
transaction  whereby  a  creditor,  who  needs  ready  money  or  pres- 
ent relief  from  pressing  debt  by  obtaining  extensions,  bona  fide 
secures  such  relief  upon  and  by  a  mortgage  executed  contem- 
poraneously, for  such  present  value  and  consideration,  so  far 
from  being  disfavored,  has  ever  been  held  by  our  courts  to  be 
such  as  entitled  the  mortgagee  to  stand  in  that  most  highly  fa- 
vored light  of  being  regarded  as  a  bona  fide  purchaser  for  value, 
against  whom  latent  equities  can  never  afford  relief. — Thames 
Vol.  lxix. 
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V.  JRemhert,  63  Ala.  561 ;  Thurman  v.  Stoddart,  Ih.  336;  Cook 
v.Parha7n,Il).'ih<o\  and  older  cases  cited.  (6^).  Mortgages  for 
present  valuable  consideration  have  never  been  esteemed  by  the 
courts  or  the  profession  to  he  general  assiginnents  within  the 
statute.  Every  case  thereon  which  has  come  to  this  court  has 
arisen  upon  transactions,  wherein  no  element  of  new  considera- 
tion passed  at  the  execution  of  the  instrument.  Tliey  were 
merely  cases  of  assignments  as  collateral  to  debts  already  exist- 
ing.— Holt  V.  Bancroft^  30  Ala.  1 93 ;  Price  v.  Mazange,  31 
Ala.  701 ;  Warren  v.  Lee,  32  Ala.  440 ;  Stetson,  v.  Miller,  36 
Ala.  642;  Longmire  v.  Goode,,  38  Ala.  577;  Papier  v.  Gulf 
City  Co.,  64  Ala.  333.  The  case  of  Shirley  v.  Teal,  67  Ala. 
449,  furnishes  the  first  exception,  and  if  we  may  judge  by  the 
record  in  tliat  case,  the  point  here  made  was  little  urged  upon 
the  consideration  of  the  court,  {e)  This  legislation  finds  a 
parallel  in  the  thirty-fiftli  section  of  the  Bankrupt  Act,  forbid- 
ding and  avoiding  preferences  given  by  insolvent  debtors  to  any 
areditor  by  "payment,  pledge,  assignment,  transfer  or  convey- 
■  ance,  of  any  part  of  his  property  absolutely  or  conditionally," 
etc.  Under  tliis  section  of  the  Bankrupt  Act  the  very  question 
under  discussion  arose,  and  the  Federal  Supreme  Court  unani- 
mously held,  tliat  it  in  no  wise  affected  or  invalidated  a  mort- 
gage made  by  the  struggling  debtor  to  obtain  present  aid. — Tif- 
jany  v.  Boatvfian^s  Inst.,  18  Wall.  375.  (6).  If  the  mortgage 
is  subject  to  be  treated  as  a  general  assignment,  the  complain- 
ants delayed  too  long  before  manifesting  an  intention  to  elect 
to  so  treat  it.  They  waited  nearly  two  years  before  filing  their 
bill,  or  signifying  their  intention  to  claim  as  beneficiaries,  and 
until  tlie  appellants  had  released  Dees  of  a  demand  of  nearly 
$30,000,  indeed  of  all  demands  whatever;  and  they  now  seek 
to  displace  the  a])pellants  and  take  all  for  themselves.  The 
court  will  not  grant  relief  in  such  case. — Story's  Eq.  Jur.  §  1097 ; 
Pohinson  v.  Cullman  S  Co.,  41  Ala.  693 ;  Frazer  v.  Lee,  42 
Ala.  25 ;  Calloway  v.  Gilmsr,  36  Ala.  358 ;  Andrew  v.  Ilohson, 
23  Ahi  236 ;  Beams  v.   Garrett,  34  Ala.  562. 

BoYLEs,  Faitu  &  Cloud,  co7itra. — (No  brief  came  to  the 
hands  of  the  reporter.) 

BKICKELL,  C.  J. — Assignments  for  the  benefit  of  creditors, 
their  validity  and  operation  prior  to  the  adoption  of'the  Code, 
have  been  tlie  subject  of  much  contention,  and  frequent  judicial 
decision.  It  was  regarded  as  settled  that  a  debtor,  though  in 
failing  circumstances,  or  involved,  could  convey  the  whole  or  a 
part  of  his  property,  by  assignment,  or  by  any  form  of  con- 
veyance or  transfer,  operating,  or  intended  to  operate  as  a 
security,  to  pay  the  whole  or  a  part  of  his  creditors  in  unequal 
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proportions ;  and  the  only  qualification  of  the  right  and  power 
of  the  debtor,  was  that  the  uses  must  have  been  distinetl}'^  de- 
clared, and  without  the  reservation  of  any  benefit  to  himself^ 
the  property  must  have  been  in  good  faith  devoted  and  ap- 
propriated to  the  payment  of  the  prescribed  debts. — 1  Brick. 
Dig.  128,  §§  75-8.  The  Code  wrouglit,  and  was  intended  to 
work  a  radical  change  in  the  right  and  power  of  the  debtor  in 
the  transfer  of  his  property  for  tiie  payment  or  security  of  his 
creditors.  It  was  first  provided  that  "  ever^'  deed  of  trusty 
mortgage  or  other  security  hereafter  made  to  secure  any  pre- 
existing debt,  whether  such  debt  is  due  or  not,  or  absolute  or 
conditional,  is  fraudulent  and  void  as  to  the  creditors  of  the 
grantor,  when  any  creditor  provided  for  thereby  is  required 
to  make  any  release,  or  to  do  any  other  act,  impairing  his  exist- 
ing rights,  before  participating  in,  or  receiving  the  securities 
therein  provided  for  him." — Code  of  1876,  §  2125.  This- 
statute  abrogated,  and  was  intended  to  abrogate,  the  rule  an- 
nounced in  an  early  decision  of  this  court,  and  subsequently 
though  reluctantly  adhered  to,  that  assignments,  mortgages  or  • 
deeds  of  trust,  for  the  security  of  debts,  were  valid,  though 
stipulating  for  the  release  of  the  debtor,  as  the  condition  on 
which  the  creditor  could  take  the  benefit  of  the  security — in 
other  words,  making  it  a  condition  that  the  creditors  sliould  ac- 
cept the  provisions  of  the  security  in  full  satisfaction  of  their 
demands. — RoMnson  v.  Rapelye,  2  Stew.  86 ;  Ashurst  v.  J£ar- 
ti?i,  9  Port,  566;  Gazzarrt  v.  Poyntz^  4  Ala.  374;  Grimshaw 
V.   Walker,  12  Ala.  101 ;    West  v.  Snodyrass,  17  AJa.  549. 

The  preference  of  particular  creditors  by'  the  debtor  making 
a  general  assignment  of  his  property,  a  conveyance  or  transfer 
of  all  or  substantially  all  of  his  property,  ipr  the  security  or 
payment  of  debts,  was  also,  as  we  have  seen,  recognized. 
The  Code  declared  :  "'Every  general  assignment,  made  by  a 
debtor,  by  .which  a  preference  or  priority  of  payment  is  given 
to  one  or  more  creditors,  over  the  remaining  creditors  of  the 
grantor,  shall  be  and  enure  to  the  benefit  of  all  tlie  creditors  of 
the  grantor  equally." — Code  of  1876,  §  2126.  The  object  and 
purpose  of  this  section  is  unlike  that  of  the  preceding  section. 
It  does  not  annul  as  fraudulent  a  general  assignment  creating 
preferences  or  priorities,  not  exacting  conditions  from  creditors 
claiming  or  accepting  its  provisions.  The  assignment  is  pre- 
served, and  it  is  declared  that  it  '*  shall  be  and  ei.ure  to  the 
benefit  of  all  the  creditors  of  the  grantor  equally."  The  pref- 
erences or  priorities  are  blotted  out,  are  annulled,  and  the 
assignment  is  read,  and  effect  given  to  it.  as  if  the  statute  were 
incorporated  into  it — as  if  instead  of  the  preference  or  priority, 
a  security  for  the  benefit  of  all  creditors  equally,  was  ex- 
pressed.— Price  V.   Masanye,  31   Ala.  701 ;  Rapier  v.   Gulf 
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Cih/  Paper  Co.,  64  Ala.  330.  Tlie  purpose  of  the  statute  is 
to  prohibit  a  debtor,  making  a  transfer  of  substantially  all  of 
his  property  as  a  security  for  the  payment  of  his  debts,  from 
discriminating  between  his  creditors.  Such  transfers  are  but 
seldom,  if  ever  made,  except  in  the  presence  of  actual  in- 
solvency, or  under  the  pressure  of  apprehensions  of  it.  If  it 
is  not  an  open  confession  of  the  debtor's  inability  to  pay  his 
debts  fully,  it  is  at  least  a  confession  that  of  it  there  is  so 
much  doubt,  that  it  is  necessary  for  the  protection  of  the  pre- 
ferred creditor  that  security  enuring  to  his  exclusive  benelit  should 
be  given.  The  policy  of  the  statute  is  the  promotion  of 
equality  among  creditors — the  withdrawal  from  the  debtor  of 
the  power  to  make  distinctions,  giving  pi-eferences  among  them, 
a  power  often  most  capriciously  exercised  ;  and  generally  in 
favor  of  eonjidential  creditors,  as  they  are  termed  ;  creditors 
who  have  furnished  the  failing  debtor  with  the  means  of 
obtaining  credit  to  which  he  was  not  entitled,  involving  in  loss 
the  unsuspecting  and  fair  dealing  creditor. 

The  form  or  character  of  the  instrument  creating  the  pref- 
erence or  priority  is  not  impoi'tant.  Whether  it  falls  within 
the  influence  of  the  statute  is  not  determined  by  the  inquiry, 
whether  it  is  technically  an  assignment,  or  a  mortgage,  or  a  deed 
of  trust,  or  other  form  of  security  for  the  payment  of  debts. 
The  statute  is  directed  against  substance,  against  things,  not 
against  forms  or  names.  Whatever  may  be  the  form  of  the 
instrument,  if  it  is  a  transfer  of  substantially  all  of  the  prop- 
erty of  the  debtor,  subject  to  the  payment  of  debts— rif 
in  its  operation  and  eifect  according  to  its  terms,  there 
is  an  appropriation  of  the  property  for  the  security,  or  for 
the  payment  of  one  or  more  creditors  to  the  exclusion  of 
all  others — or,  giving  preference  or  priority  to  one  or  more 
creditors — if  the  property  is  redeemable  on  payment  of  the 
debts — if  by  express  terms,  or  by  implication  of  law  a  trust 
results  to  the  debtor  of  any  surplus  which  may  remain  after 
satisfying  the  debts,  the  instrument  falls  within  the  statute,  all 
preference  or  priority  of  payment  or  security  appointed  by  it, 
by  the  intervention  of  the  statute,  is  aimulled,  and  it  enures  to 
the  benefit  of  all  creditors  equally. —  Warren  v.  Zee,  32  Ala. 
440  ;  Longinire  v.  Goode,  38  Ala.  577  ;  Perry  Ins.  and  Triist 
Co.  V.  Poster,  58  Ala.  502 ;  Papier  v.  Gulf'  City  Parper  Co.y 
64  Ala.  344  ;  DuBose  v.  Carlisle,  51  Ala.  590.  The  statute  is 
intended  to  operate  upon  conveyances  or  transfers  of  all  the 
debtor's  property  for  the  security  of  debts,  as  distinguished 
from  a  conveyance  or  transfer  of  parts  of  it  for  that  purpose. 
The  conveyance  or  transfer  of  all  of  the  debtor's  property  hav- 
ing as  an  incident  the  redeemable  quality,  or  from  which  a 
trust  of  the  surplus  remaining  after  the  payment  of  the  debts 
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intended  to  be  secured  results,  is  within  tiie  purview  of  the 
statute,  and  a  general  assignment.  A  conveyance  or  transfer 
of  a  part  of  the  del)tor'8  property  for  the  security  of  debts,  is  a 
j^artiul,  not  a  general  assignment,  and  not  within  the  operation 
of  the  statute.  Yet,  if  when  the  partial  assignment  is  exe- 
cuted, other  and  successive  transfers  or  conveyances  are  con- 
templated, covering  all  the  debtor's  property,  the  several  con- 
veyances, when  executed,  will  be  taken  together  and  will  form  a 
general  assignment,  upon  which  the  statute  will  operate. — Holt 
V.  Bancroft,  30  Ala.  93  ;  Burrill  on  Assignments  (3d  Ed.)  §  128. 

An  absolute  sale,  unconditional,  free  from  all  reservation,  in 
payment  or  satisfaction  of  antecedent  debts,  is  not  within  the 
statute. — Crawford  V.  KirTisey,  55  Ala.  382,  S.  C.  50  Ala.  590. 
Though  sales  are  often  denominated  assignments,  yet  between 
them  and  the  transactions  to  which  the  statute  refers,  there  is 
a  broad  and  manifest  distinction.  By  a  sale  the  vendor  strips 
himself  irrevocably  and  absolutely  of  all  right,  title  and  in- 
terest, present  or  future,  in  the  subject-matter  of  the  sale. 
'There  is  no  right  of  redemption  remaining  in  him — no  trust  re- 
sulting to  him  in  any  event.  .  An  assignment,  whatever  may  be 
its  form,  has  these  incidents  and  qualities.  It  is  subject  to  the 
uses  and  trusts  declared  in  it,  and  which  must  be  distinctly 
declared,  or  it  will  be  void  as  to  creditors.  The  satisfaction  or 
extinguishment  of  these  uses  and  trusts  results  in  a  divesture 
of  the  title  the  assignment  creates  ;  or  results  in  a  trust  of  the 
residue  of  the  property  or  its  proceeds,  unappropriated  after 
the  satisfaction  of  the  uses  and  trusts.  The  sale  operates  an 
immediate  satisfaction  of  the  debts  taken  in  payment — the 
assignment  does  not  of  itself  pay  or  satisfy  debts  ;  it  simply 
provides  for,  or  secures  payment.^-Burrill  on  Assignments  (3d 
Ed.),  §  6  ;.  York  County  BanJc  v.  Carter,  38  Penn.  St.  446  ; 
Johnson  V.  McGrew,  11  Iowa,  151. 

When  a  general  assignment  is  executed,  the  operation  of  the 
/Statute  is  to  engraft  upon  it,  whatever  may  be  its  form,  or  its 
terms,  a  trust  for  the  benefit  of  all  creditor.  The  trust,  at 
their' election,  is  capable  of  enforcement  in  a  court  of  equity, 
though  they  have  not  established  their  debts  by  judgments  at 
law — though  they  have  not  resorted  to  or  exhausted  legal  reme- 
dies. —Holt  V.  Bancroft,  30  Ala.  193 ;  Crawford  v.  Kirksey, 
50  Ala.  590. 

It  is  not  denied  that,  if  the  mortgage  executed  by  Dees  on 
the  18th  February,  1880,  had  been  a  security  for  the  payment 
■of  antecedent  debts  only,  it  would  have  been  a  general 
assignment,  which  under  the  statute  enures  to  the  benefit  of  all 
the  creditors  of  the  mortgagor  equally.  The  proposition  is, 
that  as  the  time  of  payment  of  the  debt  due  from  Dees,  the 
imortgagor,  to  Danner  &  Co.,  the  mortgagees,  was  extended,  and 
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Danner  &  Co.  bound  themselves  to  make,  and  did  make  future 
advances  to  Dees  in  consideration  of  the  mortgage,  and  upon 
the  faith  of  its  security,  the  mortgage  is  not  within  the  opera- 
tion of  the  statute  ;  that  it  is  only  assignments  of  which  pre- 
existing debts  form  the  consideration  and  not  assignments  for 
which  there  is  a  new  and  present  consideration,  constituting 
the  assignee  a  bona  fide  purchaser,  protecting  him  against  out- 
standing equities  of  wdiich  he  had  no  notice,  to  which  the 
statute  refers.  This  proposition  was  suggested,  but  was  not 
passed  upon  in  Holt  v.  Bancroft,  svpra,  the  court  saying : 
"  Such  a  preference  could  not  be  maintained  in  favor  of  one 
not  a  purchaser  for  value ;  whether  it  could  in  favor  of  such  a 
purchaser,  is  a  question  outside  of  this  case,  and  Ave  do  not  de- 
cide it."  In  tlie  recent  case  of  Shirley  v.  Teal,  67  Ala.  449, 
the  question  was  directly  presented,  and  directly  decided*  We 
said :  "  The  purpose  of  the  statute  is  to  prohibit  a  debtor 
from  exercising  the  right  which  he  had  at  common  law  to  pre- 
fer one  creditor  to  another,  where  he  seeks  to  do  so  by  dispos- 
ing of  all  of  his  property  by  mortgage  or  other  like  security. 
Its  policy  is  similar  in  nature  and  design  to  that  of  all  bankrupt 
laws,  which  is  to  secure  a  pro  rata  disposition  of  the  assets  of 
insolvent  debtors  equally  among  all  their  creditors.  The  fact 
that  all  of  the  grantor's  property,  or  substantially  all,  is  included 
in  the  conveyance,  seems,  in  such  cases,  conclusive  of  the  fact  of 
liis  insolvency  .  .  .  The  statute  prohibits  the  giving  by  a  debtor 
of  a  preference  or  priority  of  payment,  by  general  assignment, 
to  one  or  more  creditors.  It  makes  no  distinction  between  the 
creditor  of  a  day  and  one  of  an  hour.  The  age  of  the  debt  is 
not  material."  When  the  statute  is  taken  and  read,  as  it  must 
be,  in  connection  with  the  law  as  it  had  existed,  its  purposes 
and  objects  seem  plain.  When  the  debtor  is  parting  with  sub- 
stantially all  of  his  property  to  secure  the  payment  of  debts, 
the  statute  intervenes.  It  does  not  strip  the  debtor  of  the  power 
to  assign  or  transfer  his  property  in  any  appropriate  form,  for  the 
payment  or  security  of  his  debts.  Of  its  own  force,  it  does  not  an- 
nul any  and  all  preferences  or  priorities  of  payment,  he  creates. 
Such  preferences  or  priorities,  at  the  election  of  existing  credit-' 
ors,  he  is  deprived  of  the  power  of  creating,  if  he  is  parting  with  ail 
his  property  in  any  mode  as  a  security  for  the  payment  of  debts. 
The  statute  is  directed  against  the  power  of  tlie  debtor — it  is 
intended  to  deprive  him  of  a  recognized  power  at  common  law 
— the  power  of  preferring  his  creditors  by  a  general  assignment. 
It  would  be  of  fre(|uent  and  easy  evasion  if  the  preferences 
•could  be  created  for  the  payment  of  debts  presently  created,  or 
for  the  security  of  antecedent  debts  into  which  a  new  considera- 
tion is  introduced.  This  statute  interdicts  the  creation  of  such 
preferences  or  priorities,  and  it  is  doubtless  a  part  of  its  policy, 
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to  interdict  them  in  general  assignments  founded  upon  a  new 
or  contemporaneous  consideration,  most  often  given  at  the  ex- 
pense of  creditors  generally,  by  embarrassed  debtors  struggling 
to  continue  business,  or  to  maintain  credit.  There  is  not  in 
the  words  of  the  statute,  nor  in  its  purposes  or  objects,  as  we 
ascertain  them  by  a  comparison  of  the  statute  with  the  prevail- 
ing law,  the  mischief  which  it  was  intended  to  cure,  any 
room  for  excepting  from  its  operation  general  assignments  made 
upon  a  new  or  present  consideration. 

The  assignment  enures,  however,  only  to  the  benefit  of  credit- 
ors whose  claims  or  demands  are  in  existence  when  it  is  made. 
These  only  have  then  an  equitable  claim  upon  the  property  of 
the  debtor,  the  statute  is  intended  to  preserve  and  enforce. 
Subsequent  creditors  are  not  within  its  scope  or  purview.  Un- 
der the  statute  all  existing  creditors  are  let  in  as  the  bene- 
ficiaries of  a  general  assignment.  If  the  assignment  were  so 
written,  if  the  creditors  were  specially  named,  the  statute  would 
not  be  offended  and  there  would  be  no  reason  or  equity  in  the 
claim  of  subsequent  creditors  to  participate  in  its  benefit. 
Such  is  the  legal  effect  and  operation  of  the  assignment,  though 
expressed  to  be  for  the  security  of  a  single  creditor,  and  the 
rights  of  existing  creditors  who  may  intervene  and  claim  its 
benefits  can  not  be  diminished  by  the  claim  of  participation 
preferred  by  subsequent  creditors. 

The  rights  of  creditors  attaching  at  the  time  of  the  execu- 
tion of  the  assignment,  it  follows  they  can  not  be  divested  or 
affected  by  any  subsequent  act  of  the  assignee  and  the  assignor, 
had  and  done  without  notice  to  them  and  without  their  as^pnt. 
The  law  intervenes  and  declares  the  uses  and  trusts,  and  con- 
verts the  assignee  into  a  trustee  for  their  execution.  The 
assignment  may  be,  and  most  often  is,  executed  without  the 
knowledge  of  the  creditors  generally — the  creditors  to  whom 
the  statute  extends  its  benefits.  Trusts  are  frequently  created 
for  the  benefit  of  persons  who  have  no  knowledge  of  them,  yet 
they  have  the  unqualified  right  to  affirm  them,  when  informed 
of  their  creation. —  Cumherland  v.  Codrimjioii^  3  Johns.  Ch. 
2'J9  ;  Shepfierd  v.  McEvers,  4  Johns.  Ch.  136  ;  Brooks  v.  Mar- 
hury,  11  Wheat.  78 ;  2  Story's  Eq.  §  1036  a.  What  would  be 
the  consequence,  if  the  creditors  generally,  having  notice  of 
the  assignment,  did  not  in  a  reasonable  time  manifest  an  inten- 
tion to  claim  its  bsnefits,  or  if  having  notice  of  it,  they  suffered 
its  trusts  to  be  executed  without  objection,  or  without  interven- 
ing to  claim  under  it,  is  not  a  question  we  are  now  required  to 
consider.  By  the  terms  of  the  mortgage,  if  there  was  default 
in  the  payment  of  the  secured  debts,  the  foreclosure  was  to  be 
had  by  the  execution  of  the  power  of  sale.  The  sale  was  to  be 
public,  made  after  the  giving  of  twenty  days  notice  by  adver- 
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tisement.  Instead  of  a  foreclosure,  the  mortgagees  entered 
into  a  new  contract  with  the  mortgagor,  by  which  they  became 
the  purcluisers  of  the  property,  within  a  short  time  after  de- 
fault in  the  payment  of  the  raoi'tgage  debt,  and  after  the  pre- 
scribed time  of  foreclosure  by  sale.  As  to  the  creditors  entitled 
equally  with  the  mortgagees  to  the  security  of  the  mortgage, 
this  transaction  is  without  effect.  Their  rights  could  not  be 
impaired  or  destroyed  by  the  acts  of  the  mortgagor  and  mort- 
gagees, of  which  they  did  not  have  notice,  and  to  which  they 
did  not  assent. 

It  is  this  last  transaction  which  ife  claimed  by  the  creditors, 
whose  debts  were  not  in  existence  when  the  mortgage  was  exe- 
cuted, to  have  the  effect  of  a  general  assignment.  But  it  was 
a  sale,  absolute,  unconditional,  not  having  any  of  the  incidents 
or  qualities  of  an  assignment,  and  is  not  within  the  inlluence 
of  the  statute. 

The  statute  is  in  abrogation  of  the  common  law — is  intro- 
ductive  of  a  new  principle,  giving  to  the  assignments  to  which 
it  refers  an  operation  and  construction  different  from  that  which 
the  common  law  attached  to  them.  The  presumption  is,  the 
connnon  law  prevails  in  Mississippi,  where  a  part  of  the  lands 
embraced  in  the  mortgage  is  situate.  The  law  of  Mississippi, 
not  the  law  of  Alabama,  must  determine  the  nature  and  extent 
of  the  estate  and  interest,  legal  or  equitable,  passing  by  the 
mortgage  in  and  to  the  lands  there  situate.— Story,  Con.  Laws, 
§  445 ;  Nelson  v.  Goree,  34  Ala.  565.  The  principle  is  quite 
universal,  that  real  estate,  as  to  its  enjoyment 'and  transmission, 
is  g<)verned  by  the  law  of  the  place  where  it  is  situated. 

The  bill  by  its  averments  does  not  show  affirmatively,  that 
the  debts  of  any  of  the  complainants,  except  Prudhonnne  and 
Wollner,  Hirshberg  &  Co.,  were  existing  at  the  time  the  mort- 

fage  was  executed.  The  averment  is,  that  of  the  debt  owing 
laralson  &  Co.,  "a  large  portion  of  the  debt  existed  prior  to 
the  18th  February,  1880,"  the  day  the  mortgage  was  executed. 
The  averment  is  too  vague  and  uncertain.  If  it  were  confessed 
the  court  could  not  with  safety  decree,  that  as  to  any  part  these 
complainants  were  entitled  to  participate  in  the  security  of  the 
mortgage. 

The  result  is,  the  chancellor  erred  in  not  sustaining  the  de- 
murrer, so  far  as  it  was  directed  to  such  parts  of  the  bill  as 
claimed  relief  in  respect  to  the  lands  situate  in  Mississippi,  and 
to  the  claim  of  relief  by  all  the  complainants,  except  Prud- 
honnne and  Wollner,  Hirshberg  &  Co.  In  all  other  respects, 
the  denvurrer  was  properly  overruled.  The  decree  of  the  chan- 
cellor is  consequently  reversed,  and  the  cause  remaded  for  fur- 
ther proceedings  in  conformity  to  this  opinion. 
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Bragg  V.  The  State. 

Indictment  f(yr  using  Abusive,  Vulgar,  or  Insulting  Language 
in  or  nea/r  a  Dwelling,  in  Presence  of  Females. 

1.  Change  of  Domicil ;  what  constitutes. — A  domk'il  once  acquired  is 
presumed  to  continue  until  a  new  one  has  been  gained  facto  et  animo. 
An  intention  to  remove,  or  steps  taken  preparatory  to  removal,  is  not  a 
change  of  domicil. 

2.  What  is  a  dwelling  within  meaning  of  ^4^03  of  the  Code. — Where 
a  husband  had  left  the  house  which  had  been  his  dwelling,  with  no  inten- 
tion of  returning,  but  he  had  not  removed  his  household  effects  there- 
from, and  his  wife  had  remained  spending  her  days  in  the  house,  but  her 
nights  elsewhere,  and  was  preparing  to  remove  therefrom,  it  not  being 
shown  that  the  husband  had  acquired  a  dwelling  elsewhere, — held,  that 
the  house  was  the  dwelling  of  the  husband  within  the  meaning  of  section 
4203  of  the  Code  of  187(5,  punishing  the  use  of  abusive,  insulting  or  vul- 
gar language  in  or  near  a  dwelling  in  the  presence  of  a  female  or  a  mem- 
ber of  the  family. 

Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

The  indictment  in  tliis  case  cliarges,  in  substance,  tliat  tlie  de- 
fendant entered  into  tlie  dwelling  house  of  Robert  Bryant,  or 
upon  the  curtilage  thereof,  or  upon  the  public  highway  near 
thereto,  and  in  tlie  presence  of  Jane  Bryant,  a  female,  made 
use  of  abusive,  insulting  or  vulgar  language.  The  evidence  in- 
troduced on  the  trial  tended  to  show  the  following  facts :  In 
the  spring  of  IS'^O,  Robert  Bryant,  with  his  family,  moved  on 
the  lands  of  the  defendant,  and  occupied  as  a  dwelling  a  house 
on  said  lands,  which  was  furnished  him  by  the  defendant,  who 
had  liired  Bryant  to  work  as  a  laborer  on  his  farm  during  the 
"balance  of  that  year.  On  3d  September  of  that  year  Bryant 
■*'  al)andoned  his  contract  with  defendant  and  .left  the  premises 
and  never  returned  to  the  house  again."  Bryant's  wife  did  not 
go  with  him,  but  after  he  left  she  did  not  remain  in  the  house 
at  night,  and  only  went  there  in  the  day  time,  intending  to 
leave  the  place  and  take  away  the  furniture  and  other  house- 
hold goods  which  were  in  the  house,  and  which  constituted  the 
only  property  owned  by  her  and  her  husband.  On  5th  Sep- 
tember, 1880,  she  procured  a  wagon  and  team  and  went  to  the 
house  to  remove  the  furniture  and  other  things  from  the  prem- 
ises, and  while  engaged  in  loading  the  wagon  with  her  hus- 
iDand's  effects,  the  defendant  came  to  the  house  and  objected  to 
the  removal  and  then  used  in  her  presence  "  the  language  im- 
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puted  to  liim  in  the  indictment."  On  this  evidence,  tlie  venue 
having  been  proved,  the  court  cliarged  the  jury,  in  substance^ 
that  notwithstanding  Robert  Bryant  had  left  the  house  a  few 
days  before  tlie  use  of  the  alleged  language,  and  never  returned 
thereto  afterwards,  yet,  if  his  furniture  .and  household  goods 
remained  in  the  house,  and  his  wife  went  there  in  the  day  time, 
but  did  not  stay  there  at  night ;  and  if  on  the  day  the  alleged 
language  was  used,  she  went  to  the  house  for  the  purpose  of 
removing  the  furniture  and  other  household  goods  therefrom, 
the  house  was  still  the  dwelling  house  of  Robert  Bryant  within 
the  meaning  of  the  statute,  although  the  wife  intended  to  get 
the  said  effects  and  leave  the  house  with  them,  and  did  not  in- 
tend to  return  afterwards.  To  the  giving  of  tliis  charge  the 
defendant  excepted.  He  also  reserved  an  exception  to  the  re- 
fusal of  the  court  to  give,  at  his  request  in  writing,  a  charge 
asserting  the  converse  of  the  proposition  embodied  in  the  charge 
given  by  the  court.  The  jury  returned  a  verdict  of  guilty,  on 
which  the  defendant  was  sentenced.  The  rulings  of  the  court 
above  noted  are  here  assigned  as  error. 

GrEiFFiN  &  Wood,  for  appellants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — There  can  be  no  question  that  the  house  or 
dwelling  mentioned  in  the  evidence  had  been  the  dwelling 
house  of  Robert  Bryant,  And  while  it  is  shown  that  he  had 
left  the  premises  with  no  intention  of  returning,  it  is  not  shown 
that  he  had  removed  therefrom,  or  that  it  had  ceased  to  be  his- 
dwelling.  His  wife  was  still  there,  spending  her  days  in  the 
house,  and  on  the  occasion  when  the  alleged  offense  was  com- 
mitted, had  a  wagon  there  for  the  purpose  of  removing  the 
household  furniture  from  the  dwelling.  She  and  another  fe- 
male were  present.  An  intention  to  remove,  or  steps  taken 
preparatory  to  removal,  is  not  a  change  of  domicil.  A  domicil 
once  acquired  is  presumed  to  continue  until  a  new  one  has  been 
gained /'ac^o  et  animo. — Glover  v.  Glover,  18  Ala.  367 ;  The 
Mate  V.  Hallett,  8  Ala.  159. 

The  Circuit  Court  did  not  err  in  the  charge  given  or  in 
the  charge  refused. — Code,  §  4203. 

Affirmed. 
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The  State  of  Alabama,  ex  rel.  Mobile 
County,  V.  Stone,  Treasurer. 

Petition  for  Mandamus  hy  County  against  County  Treasurer. 

1.  Fbu  and  forfeiture  fund  of  Mobile  County  ;  preferred  claim  against. 
Under  the  provisions  of  the  act  of  the  General  Assembly,  entitled  '*  An 
act  to  establish  a  Criminal  Court  in  the  c-oimty  of  INIobile,"  approved  Feb- 
ruary 3d,  1846  (Pamph.  Acts  1846,  p.  29),  money  disbursed  by  said  countj' 
in  payment  of  tlie  salary  of  the  judge  of  said  court,  was  a  preferred  claim 
against  the  fine  and  forfeiture  fund  of  the  county ;  and  the  priority  thus 
given  to  the  claim  was  not  abrogated  by  subsequent  legislation  changing 
the  name  of  the  court  to  "The  City  Court  of  Mobile,"  and  increasing  the 
salary  of  the  judge  thereof. 

2.  Fine  and  forfeiture  fund  ;  hy  vdiom  controlled. — ^The  Commissioners 
Court  has  no  control  over  fines  and  forfeitures ;  but  the  fund  accruing 
therefrom  is  in  the  custody  of  the  treasurer,  and  is  subject  to  his  contin- 
ued custody  until  paid  out  by  him  pursuant  to  law. 

3.  Mandamus  ;  when  it  can  be  invoked. — The  county  of  Mobile  having 
a  preferred  claim  against  its  fine  and  forfeiture  fund  for  moneys  disbursed 
by  it  in  paying  the  salary  of  the  judge  of  the  City  Court  of  Mobile,  has  a 
clear  legal  right  to  have  any  balance  in  the  hands  of  the  treasurer  belong- 
ing to  that  fund,  not  exceeding  the  amount  so  paid  out  by  it,  transferred 
from  the  account  of  that  fund  to  the  accoimt  of  the  general  fund  of  the 
county ;  and  upon  the  refusal  of  the  treasurer  to  make  the  transfer,  the 
county  may  compel  him  to  do  so  b^'  mandamus,  the  county  having  no 
other  remedy  for  the  enforcement  of  its  right. 

AppE.^x  from  Mol)ile  Circuit  Court. 

The  name  of  the  presiding  judge  is  not  disclosed  by  the 
record. 

This  was  a  petition  1)y  Mobile  County  for  a  writ  of  mandamus 
against  S.  Graliam  Stone,  tlie  treasurer  thereof,  to  compel  him 
to  transfer  from  tlie  account  of  the  fine  and  forfeiture  fund  to 
that  of  the  general  fund  of  the  county,  certain  moneys  in  his 
hands  belonging  to  the  fine  and  forfeiture  fund,  to  reimburse 
the  county  in  part  for  the  salary  of  the  judge  of  the  City  Court 
of  Mobile,  which  the  county  had  paid,  and  which,  it  claimed, 
was  a  preferred  claim  against  said  fund  under  the  act  establish- 
ing the  court.  The  provisions  of  the  act  under  which  the  pre- 
ference is  claimed,  are  sufficiently  stated  in  the  opinion.  After 
stating  these  provisions  and  the  fact  that  the  treasurer  then  liad 
in  his  hands  a  specified  sum  of  money  belonging  to  said' fund, 
the  petition  avers,  that  under  a  resolution  and  order  of  the 
board  of  revenue  and  road  commissioners,  the  county  had  pre- 
sented its  claim  to  the  treasurer  and  had  demanded  that  he 
pay  said  money  into  the  county  treasury  in  such  manner  as  to 
Vol,  lxix. 
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1)6  subject  to  the  order  and  control  of  the  county,  and  he  had 
refused  to  do  so  on  tlie  ground  that  other  claims  had  been  pre- 
viously filed,  numbered  and  registered  against  said  fund,  which 
were  still  unpaid.  On  the  hearing  of  the  petition,  the  court 
refused  tlie  prayer  thereof ;  and  this  ruling  is  here  assigned  as 
error. 

Wm.  G.  Jones,  for  appellant. — Mobile  county  is  entitled  to 
have  the  amount  paid  by  it  for  the  salary  of  the  judge  of  the 
City  Court  of  Mobile  reimbursed  to  it  out  of  the  fine  and  for- 
feiture fund  in  preference  to  any  other  claim  ao;ainst  that  fund. 
Acts  of  1846,  p.  29 ;  Acts  of  1849-50,  p.  36,  and  11.  p.  88. 
The  fine  and  forfeiture  fund  is  a  special  fund  held  by  the  county 
treasurer,  and  subject  exclusively  to  his  control  according  to 
law. — Palmer  v.  Pitts,  51  Ala.  489;  Priggs  i\  Coleman,  51 
Ala.  561.  Any  individual  who  has  a  claim  against  said  fund, 
on  the  refusal  of  the  treasurer  to  pay  it,  has  a  clear,  adequate 
and  sufiicient  remedy  at  law ;  but  the  county  lias  not.  This  is, 
therefore,  a  proper  case  for  mandamus. — 2  Bick.  Dig.  240,  241, 
542,  243 ;  63  Ala.  559 ;  64  Ala.  159 ;  61  Ala.  318. 

No  counsel  for  appellee. 

SOMEKYILLE,  J.— The  claim  of  the  county  of  Mobile, 
sought  to  be  enforced  by  the  writ  of  mandamus  in  this  case,  is 
very  plainly  a  jf^re/'^r/'efi?  claim  as  against  the  fine  and  forfeiture 
fund  in  the  hands  of  the  appellee,  who  is  treasurer  of  the 
county.  This  priority  was  secured  by  the  act  of  Fefl)ruary  3d, 
1846,  entitled  "  An  act  to  establish  a  Criminal  Court  in  the  City 
of  Mol)ile."— Acts  1846,  pp.  29-30.  Section  9  of  this  act  pro- 
vides that  the  salary  of  the  judge  of  this  court  shall  l)e  paid  by 
the  county,  and  "  for  the  remtineration  of  said  county  for  the 
payment  of  the  same,  t\\Q  fines  and  forfeitures  of  all  State  cases 
in  Mobile  county,  to  the  full  amount  of  said  salary,  shall  be 
jyaid  into  said  treasury,  in  preference  to  any  other  appropria- 
tion, of  the  same.'''' 

Subsequently  the  name  of  the  court  was  changed  to  "  The 
City  Court  of  Mobile,"  by  the  act  of  February  12tli,  1850, 
which  operated  as  a  change  of  name  only,  and  not  of  legal 
identity,  jurisdiction,  powers  or  authority. — Acts  1850,  p.  88. 
The  salary  of  the  judaic  was  also  increased,  but  was  made  "  pay- 
able at  hke  time  and  from  the  same  sources"  as  before  provided 
by  law. — Acts  1850,  p.  36,  §  44.  We  find  no  legislation  repeal-, 
ing  the  original  act  authorizing  the  county  to  be  reimbursed 
out  of  the  fine  and  forfeiture  fund  for  the  amount  of  this  offi- 
cer's salary,  or  in  any  manner  abrogating  the  priority  secured 
to  this  claim  l)y  the  irct  of  February  3,  1846. 
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"We  have  uo  doubt  that  inandarrms  is  the  proper  and  only 
reniedj  of  petitioner  in  this  case.  The  relator  shows  a  clear 
legal  right,  and  has  no  other  adequate  remedy  to  enforce  it,  and 
this  is  the  sole  test  of  cases  where  the  writ  can  properly  be 
invoked.— ^^arfc  8.  &  N.  R.  R.  Co,  65  Ala.  499;  High  on. 
Extr.  Rem.  §  10 ;  Murphy  v.  State,  ex  rel.,  59  Ala.  639. 

The  commissioners  courts  have  no  control  over  fines  and  for- 
feitures. The  fund  accruing  from  these  sources  is  in  the  cus- 
tody of  the  treasurer  of  the  county,  and  is  subject  to  his  con- 
tinued custody  until  paid  out  pursuant  to  law.  And  tlie  Gen- 
eral Assembly  can  by  legislative  enactment  charge  it  with  such 
priorities  or  preferences  as  their  option  may  suggest. — Palmer 
V.  Fitts,  51  Ala.  489. 

A  suit  at  law  here  for  the  money  claimed  by  the  county  would 
clearly  not  lie;  As  the  treasurer  is  entitled  to  hold  and  retain 
all  moneys  of  the  county,  he  would  be  entitled  to  hold  this  fund,, 
and  his  custody  of  it  could  not  be  interrupted  by  suit,  so  long 
as  he  honestly  held  it,  during  the  term  of  his  office,  and 
without  any  wrongful  or  tortious  dealing  with  it.  His  duty  un- 
der the  statute  is  expressly  declared  to  be,  "  to  7'eceive  and  keep 
'the  money  of  his  county,  and  disburse  the  same  according  to 
law." — Code,  1876,  §  845;  Edmondson  v.  DeKaXb  County,  51 
Ala.  103.  The  function  of  the  writ  of  mandamus,  as  here  re- 
sorted to,  is  not  to  invade  or  interrupt  his  lawful  custody  of  the 
fund  in  question.  It  is,  in  effect,  only  to  compel  the  treasurer 
to  transfer  the  proper  amount  from  ofte  account  to  another,  he 
still  retaining  his  lawful  possession — to  transfer  the  amount 
claimed,  in.  other  words,  from  the  special  fund,  accrued  from 
fines  and  forfeitures,  to  the  moneys  in  the  general  treasury  of 
the  county,  which  are  subject  to  disbursements  of  a  character 
entirely  different.  The  petitioner  showed  a  clear  legal  right  to 
have  this  done,  and  the  writ  of  mandamus,  we  think,  was  the 
appropriate  remedy  to  compel  the  performance  of  the  ministe- 
rial duty  of  doing  it. 

The  Circuit  Court  erred  in  dismissing  relator's  petition,  and 
its  judgment  is  reversed,  and  a  judgment  is  rendered  by 
this  court,  granting  the  prayer  of  the  petition,  and  awarding 
the  writ  of  mandamus. 
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Contest  of  Claim  of  Exemption. 

1.  Debtor's  exemption  of  personal  property. — It  is  the  right  of  every 
debtor,  resident  of  this  State,  under  the  constitution  and  the  statute  en- 
acted for  the  purpose  of  giving  full  effect  thereto,  to  have  and  to  hold,  at 
all  times,  an  exemption  of  personal  property  of  the  value  of  one  thous- 
and dollars,  to  be  selected  by  him  from  the  property  which  he  may  then 
own,  free  from  liability  to  the  payment  of  his  debts. 

2.  Double  exemption  not  allowable. — A  debtor  can  not  have,  however, 
more  than  one  such  exemption  at  the  same  time ;  and  when  such  exemp- 
tion has  once  been  claimed,  the  property  selected  by  the  debtor  and  al- 
lotted to  him,  so  long  as  he  retains  it,  and  it  is  undiminished  in  value,  he 
is  not  entitled  to  a  further  exemption.  ' 

3.  When  debtor  can  claim  further  exemption. — When  the  personal 
property  which  a  resident  debtor  had  selected  as  exempt,  has  been  taken 
from  him  by  judicial  process,  or  has  been  otherwise  lost  to  him,  or  has 
deteriorated  in  value,  without  fault  on  his  part,  or  has  been  consumed  in 
the  maintenance  of  himself  or  family,  or  has  been  applied  l)y  him  to  the 
payment  of  his  debts,  such  debtor  has  the  right,  in  lieu  thereof,  to  select 
and  retain  other  property  as  exempt  to  him,  notwithstanding  the  former 
claim  of  exemption. 

4.  Fraudulent  disposition  of  exempt  property;  its  effect  on  subsequent 
claim  of  exemption. — It  seems,  that  if  the  debtor  were  to  fraudulently  dis- 
pose of  the  property  he  had  claimed  and  retained  as  exempt,  with  the 
view,  and  for  the  purpose  of  obtaining  an  additional  exemption,  his 
claim  to  such  additional  exemption  would  be  disallowed. 

5.  Transcript;  when  seal  of  court  thereto  not  required. — A  certified 
transcript  of  an  exemption  claim  made  and  filed  in  the  office  of  the 
probate  judge,  is  admissible  in  evidence,  although  the  certificate  thereto 
is  not  under  the  seal  of  the  court. 

Appeal  from  Mobile  Circuit  Court, 

Tried  before  Hon.  II.  T.  Toulmin. 

This  was  a  contest  of  a  claim  of  exemption  lodged  bj 
Theodore  Weis  with  the  sheriff  of  Monroe  county,  whereby  he 
claimed  as  exempt  to  him  from  levy  and  sale  certain  personal 
property  on  which  said  sheriff  had  levied  an  attachment  issued 
out  of  the  Circuit  Court  of  Mobile  county,  on  27th  December,, 
1878,  at  the  suit  of  M.  P.  Levy  &  Co.,  and  against  the  said 
Weis.  The  property  claimed  as  exempt  is  particularly  de- 
scribed in  the  claim,  and  amounted  in  value  to  the  sum  of 
$327.90.  The  cause  was  tried  in  the  court  below  on  an  issue 
made  up  under  the  statute  between  Levy  &  Co.,  as  plaintiffs, 
and  Weis  as  defendant.  On  the  trial,  as  shown  by  the  bill  of 
exceptions,  the  plaintiffs  read  in  evidence  a  certified  transcript 
"from  the  the  records  of  the  Probate  Court  of  Escambia. 
14 
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county,  of  an  exemption  claim  made  and  filed  for  record  by 
the  defendant  Weis,"  the  certificate  to  which  was  made  by  the 
judge  of  the  court,  but  was  not  under  the  seal  of  the  court. 
When  the  transcript  was  offered  in  evidence,  the  defendant 
objected  thereto,  on  the  ground,  among  others,  that  it  was  not 
certified  under  the  seal  of  "said  court.  The  court  overruled 
the  objection,  and  the  defendant  excepted.  The  claim  of  ex- 
emption copied  in  the  transcript  shows  that  it  was  sworn  to  by 
defendant  on  27th  December,  1878,  at  which  time  d'efendant 
was  a  "  resident  citizen  "  of  the  county  of  Escambia,  and  that 
he  tliereby  claimed  as  exempt  to  him  from  levy  and  sale  under 
judicial  process,  personal  property  therein  described  amounting 
in  value  to  $1,000.  The  e%-idence  also  tended  to  show  that  the 
personal  property  described  in  said  claim  Avafe  in  fact  selected 
by,  and  set  apart  to  the  defendant,  about  27th  December,  1878, 
out  of  a  stock  of  goods,  on  which  the  sheriff  of  Escambia 
county  had  levied  an  attachment  in  favor  of  another  creditor. 
The  defendant  was  then  examined  as  a  witness  on  his  own 
behalf," and  the  following  questions  were  propounded  to  him: 
1.  Whether  or  not  the  said  goods  which  were  so  claimed  and 
set  apart  to  him  were  afterwards  seized  and  taken  from  him  by 
the  sheriff  of  Escambia  county,  who  claimed  to  act  under  a 
writ  of  attachment  other  than  that  sued  out  by  plaintiffs,  and 
if  so,  whether  he  had  ever  receiv^ed  back  said  goods  or  their 
proceeds  or  value.  2.  Whether  or  not  he  had,  before  he  made 
the  claim  of  exemption  now  contested,  disposed  of  any  of  said 
goods  and  property  in  payment  of  his  debts.  3.  Whether  or 
not,  at  the  time  he  made  the  claim  of  exemption  now  contested, 
he  still  owned,  had  or  possessed  all  of  the  said  goods  which 
wore  originally  set  apart  to  him.  4.  At  the  time  he  made 
the  claim  of  exemption  now  contested,  what  had  become  of 
the  said  goods  originally  claimed  by  and  set  apart  to  him.  To 
each  of  these  questions  the  plaintiffs  objected  on  the  ground 
that  it  was  immaterial,  and  their  objections  were  sustained  and 
the  defendant  separately  excepted. 

The  Circuit  Court  charged  the  jury,  on  the  request  of  the 
plaintiffs  in  writing,  that  if  they  believed  the  evidence  they 
must  find  the  issue  in  their  favor,  and  the  defendant 
excepted.  The  jury  returned  a  verdict  for  the  plaintiffs,  and  a 
judgment  was  rendered  thereon  condemning  the  property 
claimed  to  sale  under  the  attachment,  and  from  this  judgment 
the  defendant  appealed.  The  assignments  of  error,  among 
others,  are  the  several  rulings  of  the  court  on  the  evidence 
and  the  giving  of  the  charge  asked  by  the  plaintiffs. 

C.  J.  ToKREY,  for  appellant. 
Vol.  lxix. 
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Overall  &  Bestor,  ccmtra. 

Qso  briefs  came  to  hands  of  the  reporter.) 

BE.ICKELL,  C.  J. — The  point  of  contention  in  the  Circuit 
Court  seems  to  have  been  whether  the  right  of  the  appellant 
to  an  exemption  of  personal  property,  was  not  exhausted  by  a 
former  claim  and  allotment  to  him,  when  a  prior  attachment  in 
favor  of  Lyons  6c  Co.  was  levied  in  Escambia  county  or 
whether  the  fact  that  a  part  of  the  proi)erty  then  claimed,  had 
been  taken  from  him  by  judicial  process,  entitled  him  to  an 
exemption  of  other  property,  so  that  he  would  have  one  thous- 
and dollars  worth  of  personal  property  of  his  own  selection, 
which  he  could  retain  free  from  liability  to  his  debts.  It  is 
the  riglit  of  every  debtor,  secured  by  the  constitution  and  by 
the  statute  enacted  for  the  purpose  of  giving  full  effect  to  the 
constitutional  provision,  to  select  from  all  the  personal  prop- 
erty he  may  own,  any  part  thereof,  not  exceeding  one  thous- 
and dollars  in  value,  and  to  hold  and  retain  it,  exempt  from 
levy  and  sale  under  judicial  process  for  the  payment  of  debts. 
It  is  a  simple  exemption  of  personal  property  of  the  value  of 
one  thousand  dollars,  selected  by  the  debtor,  the  statute  and 
constitution  contemplate.  At  the  same  time  he  can  not  have 
more  than  one  such  exemption,  as  at  the  sam'e  time  he  can  not 
have  more  than  one  homestead.  When  the  exemption  has  once 
been  claimed,  the  property  selected  by  the  debtor,  and  allotted 
to  him,  so  long  as  he  retains  it,  and  it  is  undiminished  in  value, 
he  is  without  right  to  a  further  exemption  ;  otherwise  double 
exemptions  could  be  claimed  and  the  whole  of  his  property  ex- 
hausted, to  the  prejudice  of  his  creditors.  But  if  the  property 
allotted  to  him  has  been  taken  from  him  without  fault  on  his 
part,  or  it  has  been  consumed  in  maintaining  himself  or  family, 
a  subsequent  exemption  may  be  claimed.  It  is  his  right  to 
have  and  hold,  at  all  times,  an  exemption  of  personal  property 
of  the  value  of  one  thousand  dollars,  of  his  own  selection,  free 
from  liability  to  debts.  When  the  property  which  he  had  selected 
has  been  lost  to  him,  or  has  deteriorated  in  value,  without  fault 
on  his  part,  or  has  been  consumed  in  the  maintenance  of  him- 
self or  family,  or  applied  by  him  to  the  payment  of  debts,  the  right 
secured  to  him  would  be  impaired,  if  he  could  not  select  and 
retain  property,  notwithstanding  the  former  claim. of  exemption. 
The  rights  of  creditors  are  not  impaired,  so  long  as  the  debtor 
is  not  permitted  to  hold  pi'operty  exceeding  in  value  one  thous- 
and dollars. — Ala.  Conference  v.   Vaiighan,  54  Ala.  443. 

If  he  were  to  dispose  of  fraudulently  the  property  he  had 
claimed  and  retained,  with  the  view,  and  for  the  purpose  of 
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obtaining  an  additional  exemption,  perhaps  his  claim  would  be 
disallowed. 

In  the  rejection  of  the  evidence  offered  tending  to  show 
that  a  part  oi  the  property  formerly  claimed  and  allotted  to 
the  appellant,  had  been  taken  from  him  by  judicial  process, 
and  tnat  at  the  time  he  interposed  the  present  claim,  such  of 
that  property  as  remained  in  his  possession  did  not  exceed  in 
value  one  thousand  dollars,  the  Circuit  Court  erred. 

The  other  questions  presented  by  the  record  are  not  of  im- 

fortance,  and  may  not  arise  again  in  the  progress  of  the  cause. 
t  is  not  necessary  to  consider  them  specially.  The  transcript 
from  the  court  of  probate  of  the  declaration  of  exemption 
filed  by  the  appellant,  was  properly  admitted. — Beggs  v.  State, 
55  Ala.  108 ;  BMop  v.  State,  30  Ala.  34. 

For  the  error  noticed,  the  judgment  is  reversed  and  the 
cause  remanded. 


The  State  of  Alabama  v.  Conner. 

Statutory/  Real  Action  in  Nature  of  Ejectment. 

1.  Possession  hy  mortgagor  or  his  alienee  against  mortgagee;  wJien  not 
adverse. — As  the  mortgagor  does  not  hold  adA'ersely,  but  in  subordination 
to  the  title  of  the  mortgagee,  the  presumption  is  that  an  alienee  of  the 
mortgagor  holds  in  the  same  right,  and  asserts  ho  higher,  or  independent 
title.  If ,  therefore,  such  transaction  be  left  to  its  own  legal  intendments, 
the  presumption  is,  that  the  alienee,  like  his  vendor,  holds  in  recognition 
of,  and  subordination  to  the  prior  and  paramount  title  of  the  mortgagee. 

2.  Same ;  when  it  becomes  adverse. — To  convert  such  possession  into  an 
adverse  holding,  there  must  be  a  renunciation  or  disclaimer  of  the  mort- 
gagee's right,  and  such  renunciation  or  disclaimer  must  be  traced  to  his 
knowledge. 

3.  Vendor  and  vendee ;  character  of  vendee's  possession  under  bond  for 
title. — The  rule  is  different,  however,  when  lands  are  sold,  or  contracted 
to  be  sold,  by  executory  agreement,  and  no  title  is  made  to  the  purchaser. 
In  such  case,  if  the  purchaser  be  in  possession,  he  holds,  and  can  hold 
onlv  as  a  tenant  at  sufferance  to  the  vendor,  and  may  be  evicted  at  his 
will  and  pleasure. 

4.  Same  ;  possession  of  vendee  independent  and  adverse. — One  who  ac- 
quires possession  under  a  conveyance  from  an  executory  purchaser,  in 
fact  acquires  no  title  whatever,  but  takes  the  possession  under  title  sim- 
ply colorable.  Such  possession,  however,  not  being  in  subordination  to 
the  true  title,  but  in  disregard  of  it,  is  independent  and  adverse,  and,  if 
permitted  to  continue  for  ten  years,  will  ripen  into  a  title  which  will  defeat 
or  maintain  an  action  of  ejectment. 

5.  Bona  fide  purchaser  without  notice  ;  what  necessary  to  constitute. — To 
maintain  the  defense  of  abonafide  purchase  without  notice,  the  purchaser 
must  not  only  show  a  conveyance  to  himself,  but  he  must  go  further,  and 
prove  that  his  grantor  was  seized  of  a  legal  title,  superior  to  that  shown 
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"by  the  plaintiff;  and  he  is  charged  with  notice  of  every  defect,  which  an 
examination  of  his  vendor's  chain  of  title  would  disclose. 

6.  Adverse  possession  ;  defense  of  not  dependent  on  a  bona  fide  purchase. 
The  defense  ot  adverse  possession  does  not  depend  on  sufficiency  of  title. 
It  does  not  rest  on  any  documentory  title  whatever,  but  impliedly  con- 
cedes that  the  possession  had  its  inception,  not  in  right,  but  in  wrong. 

7.  Same. — The  gist  of  such  defense  is,  that  the  defendant  and  those 
iMider  whom  he  claims,  have  held  continuous  adverse,  or  independent 
possession  for  ten  years  next  before  the  suit  was  brought. 

Appeal  from  Washington  Circuit  Court. 

Tried  before  Hon.  H.  T.  Toulmin. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment; 
was  brought  by  tlie  State,  for  the  use  of  township  eigliteen, 
range  three,  west,  against  Mrs.  Martha  E.  Conner,  for  the  recov- 
ery of  a  quarter .  section  of  land  situated  in  section  sixteen  of 
said  township  and  range,  and  was  commenced  on  the  13th  of 
September,  1880.  The  defendant  pleaded  (1)  not  guilty,  and 
(2)  "in  short  by  consent,  that  she  has  been  in  the  quiet,  peace- 
able, and  open,  adverse  j)ossession  of  the  land  sued  for,  for  more 
than  ten  yeurs  prior  to  the  commencement  of  this  action,  and 
before  the  3()th  of  November,  1876,  under  bonajlde  claim  and 
color  of  title,  by  deeds  of  conveyance  from  Thos.  L.  Whitsett, 
E.  S.  Dargan,  James  White,  and  the  school  commissioners  of 
said  townsliip  eight,,  mentioned  in  said  complaint."  A  demur- 
rer to  the  second  plea  having  been  overruled  by  the  court,  the 
plaintilf  joined  issue  on  the  first  plea,  and  replied  to  the  sec- 
ond, in  substance,  (1),  that  the  defendant  set  up  adverse  posses- 
sion under  claim  of  title  from  school  commissioners,  and  that 
the  purchase-money  therefor  has  never  been  paid;  (2),  that 
neither  the  defendant  nor  those  under  whom  she  claims  ever 
gave  to  the  plaintiff  notice  of  claim  of  title  adverse  to  plaintiff, 
and  that  the  purchase-money  for  said  land  has  not  been  paid ; 
and  (3),  that  the  plaintiff  sued  on  the  notes  given  for  the  pur- 
chase-money of  the  said  land,  and  the  recovery  in  that  suit  was 
defeated  "  by  the  plea  of  the  statute  of  limitations  and  the  ver- 
dict and  judgment  in  defendant's  favor  in  that  suit,  by  which 
defendant  avoided  the  contract  of  sale  for  the  purchase-nioney  of 
said  lands."  To  these  several  replications  the  defendant  inter- 
posed demurrers,  which  were  sustained  by  the  court,  and  the 
cause  was  then  tried  on  issue  joined  itpoii  tlie  plea  of  not  guilty, 
and  the  trial  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant. 

The  evidence  introduced  on  the  trial  showed,  that  on  the  27th 
of  December,  1859,  the  plaintiff,  having  the  title  to,  and  pos- 
session of  the  land  sued  for,  sold  it  to  James  White,  and  took 
his  notes,  with  sureties  thereon,  for  the  purchase-money,  and 
entered  into  a  written  agreement  with  him,  that  no  title  was  to 
pass  until  the  purchase-money  was  paid ;  that  no  deed  was  in  fact 
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executed  to  him  ;  that  plaintiff  instituted  suit  on  said  notes,  but 
a  recovery  was  defeated  "by  the  plea  of  the  statute  of  limita- 
tions," and  that  defendant  was  in  possession  of  said  land*  at  the 
time  this  suit  was  commenced.  The  value  of  the  rents  was  also 
shown.  The  defendant  then  read  in  evidence,  (1)  a  deed  exe- 
cuted by  James  White  to  Roxana  Dargan,  dated  July  20th^ 
186;^,  (2)  a  deed  executed  by  Roxana  Dargan  and  E.  L.  Dargan. 
to  T.  L.  Whitsett,  dated  December  31st,  18f)B,  and  (3)  a  deed 
executed  by  T.  L.  AVhitsett  to  H.  W  Conner,  dated  January 
23d,  18t)7.  Each  of  these  deeds  was  duly  acknowledged  and 
recorded,  and  contained  covenants  of  warranty.  To  the  intro- 
duction of  each  of  these  deeds  the  plaintiff  objected  on  the 
ground  that  the  defendant  had  failed  to  prove  that  the  original 
purchase-money  had  been  paid  to  plaintiff.  The  court  over- 
ruled the  objection,  and  plaintiff  excepted.  The  defendant  also 
proved,  against  the  plaintiff's  objection,  the  payment  by  H.  W. 
Conner  of  the  purchase-money  for  the  lands  to  Whitsett  under 
his  purchase ;  that  W.  H.  Conner  was  dead ;  that  defendant  was 
his  widow  and  claimed  under  him,  and  that  she  and  those  under 
whom  she  claims  "have  been  in  possession  of  the  land  sued  for 
openly  and  notoriously,  paying  taxes  on  it,  and  exercising  acts 
of  ownership  over  it,  as  her  own  land,  against  the  claims  of  all 
persons,  ever  since  the  dates  of  the  above  mentioned  deeds,  and 
such  claim  has  been,  and  is  made  under  said  deeds  of  purchase 
aforesaid."  This  being  substantially  all  the  evidence  introduced 
on  the  trial,  the  plaintiff  ask§d  the  court  in  writing  to  charge 
the  jury  as  follows:  1.  "If  the  evidence  in  this  case  shows  to 
the  jury  that  this  action  is  brought  for  the  recovery  of  sixteenth 
section  school  lands  belonging  to  the  township,  then  the  plea  of 
the  statute  of  limitation  of  ten  years  does  not  apply  in  this 
case."  2.  "If  the  possession  of  the  defendant  is  claimed  to  be 
held  under  the  deeds  in  evidence,  and  under  certificate  of  the 
commissioners  of  tlie  township  in  which  the  lands  sued  for  lie, 
the  possession  is  not  adverse  to  plaintiff  until  the  purchase- 
money  due  the  plaintiff  has  been  paid  to  plaintiff."  3.  "If  the 
party  who  bought  the  land  sued  for  from  the  township  trustees, 
as  part  of  the  sixteenth  section  lands  of  said  township,  and  un- 
der whom  defendant  claims,  defeated  a  recovery,  when  sued  on 
the  notes  for  the  purchase-money,  on  any  other  grounds  than 
that  of  payment,  then  the  defendant  thereby  avoided  the  con- 
tract of  sale,  and  the  title  reverted  to  the  State,  and  the  verdict 
should  be  for  the  plaintiff."  The  court  refused  these  charges, 
and  the  plaintiff  duly  excepted. 

The  rulings  of  the  Circuit  Court  above  noted  are  liei'e  as- 
signed as  error. 

H.  C.  Tompkins,  Attorney-General,  and  WArrs  &  Sons,  for 
Vol.  Lxix. 
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appellant. — (1).  The  demurrer  to  the  second  plea  should  have 
been  sustained.  This  coui-t  is  bound  judicially  to  know,  that 
the  legal  title  to  the  land  was  vested  in  the  State,  and  that  the 
school  commissioners  could  not  have  legally  made  any  deed, 
even  if  the  purchase-money  had  been  paid. — Brown  v.  Lang ^ 
4  Ala.  50.  But  the  plea  was  wholly  insufficient,  because  it  did 
not  set  forth  the  facts,  but  merely  legal  conclusions.  It  show's 
that  the  purchaser  from  the  school  commissioners  held  in  subor- 
dination to  the  State,  and  to  show  an  adverse  possession  suffi- 
cient to  cause  the  statute  of  limitations  to  commence  running, 
the  plea  should  have  set  forth  facts,  showing  that  the  allegiance 
arising  from  the  subordinate  relation  had  been  repudiated,  and 
notice  brought  home  to  the  holder  of  the  legal  title.  (2).  The 
holder  of  a  bond  for  titles  can  not  hold  adversely  to  the  seller, 
until  the  purchase-money  is  paid  {Ivey  v.  McQueen^  36  Ala, 
308) ;  or  until  he  throws  off  the  allegiance  due  to  the  seller,  and 
brings  notice  home  to  him. — Coyle  v.  Wilkins,  57  Ala.  108. 
The  buyer  of  sixteenth  section  lands  stands  in  a  less  favorable 
attitude  to  the  township  than  a  mortgagor  does  to  the  mortgagee. 
No  title  whatever  vests  in  the  purchaser  of  sixteenth  section 
lands  until  the  payment  of  the  purchase-money. — Code  of  1876, 
§§  987-9.  (3).  Whoever  buys  land  from  one  in  possession  hold- 
ing under  a  bond  for  titles,  or  under  other  instrument  showing 
subordination  to  another,  is  bound  to  take  notice  of  the  rights 
of  the  holder  of  the  legal  title. — Bradford  v.  Harper,  25  Ala. 
337 ;  2  Brick.  Dig.  p.  520,  §  184.  Such  was  the  relation  of 
White,  and  through  him  and  the  intermediate  holders,  of  Mrs. 
Conner.  (4).  Miller  v.  The  State,  38  Ala.  600,  is  not  incon- 
sistent with  this  position,  in  view  of  the  difference  in  the  facts. 
Possession  does  not  become  adverse  to  the  title  of  the  para- 
mount owner  until  the  possessor  repudiates  his  relation  of  sub- 
ordination, accompanied  by  open,  notorious,  hostile  possessi<jn, 
and  brings  notice  home  to  the  holder  of  the  paramount  title,  of 
such  repudiation  and  hostile  possession. —  Wilkins  v.  CoyleSy 
supra;  Boyd  v.  Beek,  29  Ala.  703;  Byrd  v.  McDa7iiel,  33 
Ala.  18;  Herbert  v.  Hanrick,  16  Ala.  581;  Shorter  v.  Smith, 
56  Ala.  210;  Ormond  v.  3fartin,  37  Ala.  598;  Angel  on  Lim. 
§384;  Harrison  v.  Pool,  16  Ala.  167;  Benje  v.  Oreayh,  21 
Ala.  151 ;  liniyht  v.  Bell,  22  Ala.  198. 

L.  H.  Faith,  contra.  (No  brief  came  to  the  hands  of  the  re- 
porter.) 

STONE,  J. — When  a  mortgagor,  after  the  execution  of  the 
mortgage,  makes  sale  of  the  mortgaged  premises  to  a  third  per- 
son, who  has  notice,  actual  or  constructive,  of  the  prior  mort- 
gage, the  presumption  is  that  he  sells  only  the  interest  remain- 
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ing  in  him,  which  is  an  equity  of  redemption.  And,  as  the 
mortgagor  does  not  hold  adversely,  but  in  subordination  to  the 
title  of  the  mortgagee,  the  presumption  is  that  the  alienee  of 
the  mortgagor  holds  in  the  same  riglit,  and  asserts  no  higher,  or 
independent  title.  So,  if  such  transaction  be  left  to  its  own 
legal  intendments,  the  presumption  is  that  the  alienee,  like  his 
vendor,  holds  in  recognition  of,  and  subordination  to  the  prior 
and  paramount  title  of  the  mortgagee.  This,  without  more,  is 
not  an  adverse  holding,  which  will  ripen  into  a  title  at  the  end 
of  ten  years  of  continued  occupation.  To  convert  such  posses- 
sion into  an  adverse  holding,  there  must  be  a  renunciation  or 
disclaimer  of  the  mortgagee  s  right,  and  that  renunciation  must 
be  traced  to  his  knowledge.  Till  that  is  done,  such  possession 
is  not  regarded  as  adverse. — Foster  v.  G&ree,  5  Ala.  424 ;  Iler- 
hert  V.  ilanrick,  16  Ala.  581 ;  Boyd  v.  Beck,  29  Ala.  70:^ ;  Byrd 
V.  McDaniel,  H3  Ala.  18;  Coyle  v.  Wilkins,  57  Ala.  108. 

The  rule  of  decision  is  different,  however,  when  lands  are 
sold,  or  contracted  to  be  sold,  by  executory  agreement,  and  no 
title  is  made  to  the  purchaser.  In  such  case,  if  the  purchaser 
he  in  possession,  he  holds,  and  can  hold  only  as  a  tenant  at  suf- 
ferance to  the  vendor,  and  may  be  evicted  at  his  will  and 
pleasure. 

The  two  titles  or  claims,  noticed  above,  are  in  many  respects 
dissimilar.  Each  claimant,  it  is  true,  is  in  some  respects  the 
owner  of  a  mere  equitable  claim,  but  the  equities  are  of  differ- 
ent characters.  The  mortgagor's  equity  consists  in  the  right  to 
redeem;  but  when  the  mortgage  debt  is  paid,  and  satisfaction 
entered  on  the  record  of  the  mortgage,  the  legal  title,  without 
any  re-conveyance,  re-vests  eo  instanti  in  the  mortgagor.  So, 
if  the  mortgagor  sell  and  convey  the  premises  by  deed  with 
■covenants  of  warranty,  express  or  implied,  and  afterwards  pay 
the  mortgage  debt,  and  have  satisfaction  entered  of  record,  the 
legal  title  would  by  that  very  act,  without  re-conveyance,  vest 
in  his  grantee. — Abraham  v.  Chapman,  61  Ala.  108.  In  fact, 
as  to  all  the  world  except  the  mortgagee,  the  mortgagor  is 
treated  as  the  owner  of  the  lands. — Jones  on  Mortgages,  §  11. 
So,  the  mortgagor  has  a  valuable  interest  in  the  land,  which 
he  can  sell  and  convey.  AYitli  a  purchaser,  holding  an  obliga- 
tion to  make  title,  say,  when  the  purchase-money  is  paid,  tlie 
status  of  the  title  is  entirely  different.  He  is  not  the  legal 
owner  as  against  any  one,  and  strictly  has  no  title,  legal  or  equi- 
table, which  he  can  sell  and  convey.  He  has  an  obligation  for 
title  when  certain  conditions  are  performed ;  and  when  he  does 
f  ultil  those  conditions,  he  will  have  an  equity  ;  but  not  an  equity 
which  will  become  a  legal  title,  when  the  condition  is  performed. 
Never  having  had  title,  it  requires  a  conveyance  or  its  equiv- 
alent to  vest  a  title  in  him.     True,  while  the  agreement  remains 
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executory,  he  may  transfer  his  rights  under  the  contract,  by 
assigning  the  obligation  to  make  title.  And  a  conveyance  of 
the  land  by  such  purchaser,  although  inoperative  as  a  convey- 
ance of  title,  would,  in  equity,  transfer  to  the  grantee  the  same 
equitable  rights,  as  an  assignment  of  the  title  bond  would  con- 
vey ;  a  right  to  perform  the  condition  precedent,  and  thus 
perfect  an  equitable  claim  to  demand  a  title.  But,  as  a  trans- 
fer of  title,  a  conveyance  made  by  such  executory  purchaser 
would  vest  no  title  in  the  grantee,  for  the  obvious  reason  that 
such  grantor  would  have  no  title  to  convey.  A  bond  to  make 
title  not  only  fails  to  convey  title,  but  it  confers  no  power  to 
acquire  a  title  by  any  process  known  to  legal  forums.  The  only 
redress  law  courts  can  administer  in  such  cases,  is  to  award 
pecuniary  damages  for  the  breach  of  the  condition  of  the  bond. 

The  effect  of  these  ascertained  principles  is,  that  one  who  ac- 
quires posssession  under  a  conveyance  from  an  executory  pur- 
chaser takes  it  under  title  simply  colorable,  and,  in  fact,  ac- 
quires no  title  whatever.  Such  holding,  not  being  in  subordi- 
nation to  the  true  title,  but  in  disregard  of  it,  we  have  held 
that  it  is  independent  and  adverse ;  and  if  permitted  to  con- 
tinue ten  years,  it  ripens  into  a  title  which  will  defeat  or  main- 
tain an  action  of  ejectment.— Miller  v.  Tlte  State,  38  Ala.  600  ; 
Tayhe  v.  Dugger,  QQ  Ala.  444. 

There  is  a  line  of  decisions  invoked  in  this  case,  which  rest  on 
impregnable  grounds,  but  relate  to  an  entirely  different  prin- 
ciple. We  refer  to  the  defense  of  hotia  fide  purchase  without 
notice.  It  is  very  true,  if  Mrs.  Conner's  defense  rested  on  that 
ground,  she  has  entirely  failed  to  make  it  good.  To  maintain 
such  defense,  the  purchaser  must  not  only  show  a  conveyance 
to  himself,  but  he  must  go  farther  and  prove  that  his  grantor 
was  seized  of  a  legal  title,  superior  to  that  shown  by  plaintiff. 
And  he  is  charged  with  notice  of  every  defect,  which  an  ex- 
amination of  his  vendor's  chain  of  title  would  disclose.  If,  as 
is  claimed  in  this  case,  title  never  passed  out  of  the  State 
to  AVhite,  the  first  purchaser,  an  examination  of  Whitsett's 
chain  of  title  would  have  disclosed  the  absence  of  this  first, 
and  most  important  link  in  the  chain.  This  would  have  in- 
validated her  title,  and  would  have  been  fatal  to  her  plea  of 
hona  fide  purchase. — Bradford  v.  Hanyer,  25  Ala.  337  ;  2 
Brick.  Dig.  520,  §  1 84;  Coyle  v.  WilMns,  sujy^^a.  But  the  defense 
does  not  rest  on  ^ihonafide  purchase  without  notice.  If  it  did, 
and  were  made  out,  the  defendant  would  not  require  the  aid  of 
the  statute  of  limitations.  That  defense  does  not  depend  nor 
rely  on  original  sufficiency  of  title.  It  relies  on  no  document- 
ary title  whatever,  and  impliedly  concedes  that  the  possession 
had  its  inception  not  in  right,  but  in  wrong.  The  gist  of  it  is, 
that  the  defendant  and  those  under  whom  he  claims,  have  held 
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continuous  adverse,  or  independent  possession  for  ten  years 
next  before  the  suit  was  brought. — Collins  v.  Johnson,  57  Ala. 
304. 

The  Circuit  Court  did  not  err  in  refusing  tlie  charges 
asked. 

Affirmed. 


Holconibe  v.  The  State. 

Indictment  for  Petit  Larceny. 

1.  ^Yhen  parties  tenants  in  common. — A  contract  between  two  parties 
farming  together,  by  the  terms  of  which  one  was  to  furnish  the  lands  and 
stock  and  the  other  the  labor,  to  make  the  crop,  and  the  crop,  when 
made,  was  to  be  divided  between  them,  constituted  the  parties  thereto 
tenants  in  common  of  the  crops  raised  by  them  under  the  contract. 

2.  Sections  3474  and  3475  of  the  Code  construed. — Sections  3474  and 
3475  of  the  Code  did  not  totally  abrogate  or  abolish  the  relation  of  tenants 
in  common  in  the  cases  coming  within  their  influence,  but  only  modified 
it  so  as  to  give  to  each  tenant  in  common  a  lien  on  the  share  of  the  other 
in  the  crops  jointly  raised,  with  the  remedy  of  enforcing  it  by  attachment. 
Collier  <!•  Sou  c.  Faidk  &  Martin,  ante,  58,  referred  to  and  re-affirmed  on 
this  point. 

3.  Larcemj ;  at  common  law,  tenant  in  common  can  not  he  guilty  of,  as 
to  joint  property. — At  common  law  a  joint  owner  or  tenant  in  common  of 
personal  property,  can  not  be  guilty  of  larceny,  by  taking  or  appropriat- 
ing to  his  own  use  the  whole  or  any  part  of  the  joint  property,  however 
fraudulent  or  felonious  in  fact  may  be  his  intent,  unless  he  take  it  from 
the  custody  of  a  bailee  with  intent  to  charge  the  latter  with  a  pecuniary 
liability. 

4.  Section  4355  of  the  Code  construed. — Under  an  indictment  for  larceny 
a  tenant  in  common  can  not  be  convicted  of  the  offense  of  having  fraudu- 
lently converted  to  his  own  use  the  undivided  interest  of  his  co-tenant, 
although,  under  the  provisions  of  §  4355  of  the  Code,  one  guilty  of  such 
an  offense  is  punishable  as  if  he  had  stolen  the  property  so  converted. 

Appeal  from  Russell  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

At  the  fall  term,  1^81,  of  said  court,  the  appellant  was  in- 
dicted for  the  larcenj  of  "six  hundred  and  seventy-live  pounds 
of  seed  cotton,  of  the  value  of  twenty  dollars,  the  personal  prop- 
erty of  John  D.  McMakin ;"  and  at  the  sanje  term  he  was  tried 
and  convicted  therefor.  On  the  trial  the  evidence  showed,  that 
the  cotton  alleged  to  have  been  stolen,  was  raised  during  the 
year,  1881,  by  the  appellant,  McMakin  and  one  Gwinn,  under 
a  contract  between  them,  by  the  terms  of  which  they  were  to 
farm  together  during  that  year,  McMakin  was  to  furnish  the 
land  and  stock  and  the  appellant  and  Gwinn  were  to  furnish 
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the  labor  to  make  the  crop,  and  of  tlie  crop  raised  McMakin 
was  to  have  one-half,  and  the  appellant  and  Gwinn  were  to  have 
the  other  half.  Tlie  evidence  also  tended  to  show  that  the  ap- 
pellant took  and  carried  away  the  cotton  from  the  joint  or  com- 
mon possession  of  the  parties  to  said  contract,  and  with  a  felo- 
nious intent, — "  the  only  question  before  the  court  and  proposed 
to  be  raised,"  as  recited  in  the  bill  of  exceptions,  "  being, 
whether  considering  the  relation  the  defendant  bore  to  the  title 
to  the  cotton^  he  could  commit  larceny  by  wrongfully  taking 
it,"  The  appellant  asked  the  court  in  writing  to  charge  the' 
jury  that  if  they  believed  the  evidence  they  must  find  him  not 
guilty,  which  charge  the  court  refused  to  give,  and  he  excepted  ;: 
and,  upon  conviction,  appealed  to  this  court. 

L.  W.  Maktin,  for  appellant. 

II.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  Iiands  of  the  reporter.) 

SOMERVILLE,  J. — At  common  law,  a  joint  owner,  or  ten- 
ant in  common  of  personal  property  can  not  be  guilty  of  lar- 
ceny, by  taking  or  appropriating  to  his  own  use  the  whole 
or  any  part  of  the  joint  property,  however  fraudulent  or  felo- 
nious in  fact  may  be  his  intent,  unless  he  take  it  from  the  cus- 
tody of  a  bailee,  with  intent  to  charge  the  latter  with  a  pecuni- 
ary ]mln\\ty.~lLirksey  v.  Fike,  29  Ala.  2(»6 ;  2  Bish.  Cr.  Law^ 
§  792 ;  Clark's  Man.  Cr.  LaM^  §  955. 

The  defendant,  under  the  contract  made  between  himself  and 
McMakin,  M^as  a  tenant  in  common  of  the  crops  jointly  raised 
by  them.  The  agreement  to  farm  on  shares  and  divide  th& 
crops  constituted  this  relation,  notwithstanding  the  fact  that 
McMakin  was  to  furnish  the  land  and  teams,  and  the  defend- 
ant, Holcombe,  only  the  labor.  This  was  the  conclusion  reached 
by  us  in  Collier  i&  Son  v  Faulk  cfe  Martin^  ante^  58.  "We 
then  held  that  the  effect  of  sections  3474  and  3475  of  the  Code 
was  not  to  totally  abrogate  or  abolish  the  relation  of  tenants  in 
common  in  the  cases  coming  within  their  influence,  but  only  to 
modify  it  so  as  to  give  to  each  tenant  in  common  a  lien  on  the 
share  of  the  other  in  the  crops  jointly  raised,  with  the  remedy 
of  enforcing  it  by  attachment.  "  For  this  purpose  and  to  this 
extent,"  as  we  said  in  the  above  case,  "  the  relation  of  landlord 
and  tenant,  with  all  its  incidents  and  rights  in  the  one  case,  and 
the  contract  of  hire,  with  the  relation  of  employer  and  em- 
ployee in  the  other,  are  declared  respectively  to  exist.  When 
this  protection  is  secured,  the  function  of  the  statute  is  fulfilled, 
and  the  legislative  purpose  accomplished.     The  rights  and  rela- 
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tions  of  the  contracting  parties  must  be  construed  to  remain  as 
fixed  by  themselves,  and  are  not  intended  to  be  abrogated  or  de- 
stroyed to  any  greater  extent  than  is  required  to  carry  out  the 
legislative  intent." 

The  court  erred  in  refusing  to  give  the  charge  requested  by 
the  defendant,  viz :  that  the  jury  should  acquit  him  of  the  of- 
fense of  larceny,  for  which  he  stood  indicted,  if  they  believed 
the  evidence. 

It  is  true  that  one  tenant  in  common  who  fraudulently  con- 
verts to  his  own  use  the  undivided  interest  of  his  co-tenant,  is 
punishable  as  if  he  had  stolen  it,  under  the  provisions  of  sec- 
tion 4355  of  the  Code,  but  the  indictment  in  the  present  case 
is  not  framed  under  that  section. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded.  In  the  meanwhile  let  the  defendant  be  retained  in 
custody  until  discharged  by  due  course  of  law. 


Berney  v.  The  State. 

ludictment  for  Carrying  Concealed  Pistol. 

1.  Declarations  by  accused ;  when  inadmissihle  for  him. — The  connec- 
tion between  an  act  jyrima  facie  criminal  and  a  fact  or  circumstance  which 
may  excuse  it,  can  not  be  shown  by  the  dechirations  of  the  accused  made 
prior  to,  and  in  contemplation  of  the  act. 

2.  Same. — An  offer  on  the  part  of  a  defendant,  indicted  for  carrying  a 
pistol  concealed  about  his  person,  made  several  days  before  he  was  de- 
tected in  the  act,  and  on  being  informed  that  threats  of  violence  had  been 
made  against  him,  to  borrow  five  dollars  with  which  to  purchase  a  pistol, 
being  a  declaration  by  the  accused  self-serving  in  its  character,  and  capa- 
ble of  concoction  as  a  part  of  a  scheme  of  crime,  is  not  admissible  for 
him. 

Appeal  from  the  City  Court  of  Montgomery, 

Tried  before  Hon.  T.  M.  Arrington. 

At  the  February  Term,  1881,  of  said  court,  the  defendant 
was  indicted  for  carrying  a  pistol  concealed  about  his  person. 
The  evidence  introduced  on  behalf  of  the  State  tended  to  show 
that  the  defendant,  on  or  about  the  4th  day  of  November,  1880, 
did  carry  a  pistol  concealed  about  his  person.  The  defendant 
then  introduced  testimony  tending  to  show,  that  one"  Ben  Tur- 
ner, in  the  latter  part  of  October,  1880,  heard  one  Jesse  Chilton 
say,  that  he  was  armed  and  that  defendant  had  better  get  ready 
for  him,  as  he  intended  to  meet  him,  and  that  Turner  immedi- 
ately thereafter  told  the  defendant  what  Chilton  had  said.     The 
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defendant  then  offered  to  prove  that  he,  "  immediately  upon  re- 
ceiving said  information,  asked  his  employer  to  let  him  have 
five  dollars  for  the  purpose,  as  he  said,  of  buying  a  pistol ;  but, 
on  objection  made  by  the  State,  the  defendant  was  not  allowed 
by  the  court  to  make  such  proof,  and  to  this  ruling  the  defend- 
ant excepted,  and  here  assigns  the  same  as  error. 

Jno.  Gindrat  Winter,  for  appellant  cited  1  Vol.  Brick.  Dig. 

p.  843,  §§  553,  555 ;  Hooper  v.  Edwards,  20  Ala.  528 ;  Shm^ter 
V.  The  State,  63  Ala.  129 ;  Tompkins  v.  Reynolds,  17  Ala.  109  ; 
Oa/ndy  v.  Humphries,  35  Ala.  617 ;  Wesley  v.  The  State,  52 
Ala.  182. 

H.  C.  Tompkins,  Attorney-General  for  the  State,  with  whom 
was  F.  S.  Fergusson,  Solicitor  for  2d  Judicial  Circuit.  (No 
brief  on  file.) 

BRICKELL,  C.  J. — The  offer  of  the  accused,  on  being  in- 
formed of  the  threats  of  violence  Chilton  had  made,  to  borrow 
five  dollars  to  purchase  a  pistol,  was  made  several  days  before 
he  was  detected  carrying  a  pistol  concealed.  If  the  fact  of  the 
offer  was  admissible  as  evidence,  it  would  be  admissible  for  no 
other  purpose  than  to  connect  the  act  of  carrying  the  pistol 
with  the  communicated  threat — ^to  show  that  the  act  was  caused 
by  the  threat.  The  connection  between  an  act  prim^a  facie 
criminal,  and  a  fact  or  circumstance  which  may  excuse  it,  can  not 
be  shown  by  the  declarations  of  the  party  accused  made  prior 
to,  and  in  contemplation  of  the  act.  Such  declarations  are 
self-serving,  are  capable  of  concoction  as  part  of  a  scheme  of 
crime,  and  are  not  admissible  as  evidence  for  the  party  making 
them.— Whart.  Crim.  Ev.  §  268. 

Let  the  judgment  be  affirmed. 


Madden  i;.  Floyd. 

Bill  m  Equity  to  Foreclose  Mortgage. 

1.  Decree  pro  eonfesso  no  bar  to  motion  to  dismiss  bill  for  want  of  equity. 
Under  the  statute  and  rules  of  practice  (Code  of  1876,  §  3826 ;  Rule  Ch. 
Pr.  76),  a  decree  pro  eonfesso  against  a  defendant  will  not  preclude  him 
from  moving  to  dismiss  the  bill  for  want  of  equity. 

2.  Mortgage ;  when  description  of  mortgagor  sujficient. — The  description 
of  the  grantor  in  a  mortgage  of  real  estate  is  sufficiently  certain,  if  his 
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identity  can  be  worked  out  througii  a  proper  application  of  the  max- 
im, /(/  certum  est  quod  cerium  reddi  potest. 

3.  Same. — A  mortgage  of  real  estate  is  not  void  for  uncertainty  in  the 
description  of  the  mortgagor,  which  is  signetl  by  three  persons,  no  one  of 
whose  names  appears  therein  except  at  the  place  of  signing,  otherwise 
than  under  the  general  designation  of  the  pronouns  "I,"  "mv"and 
"  me,"  when  the  note  secured  thereby  is  particularly  described  in  the 
mortgage,  and  it  is  manifest,  on  construing  the  note  and  mortgage  to- 
gether, who  the  person  is  that  waji  intended  to  be  described  in  the  mort- 
gage as  the  maker  thereof. 

4.  Statute  of  frauds ;  what  ca%e  not  affected  thereby. — The  statute  of 
frauds  has  no  application  whatever  to  a  case  where  the  surety  having 
paid  the  debt  of  his  princii)al,  seeks  reimbursement  l)y  the  foreclosure  of 
a  mortgage  executed  to  him  by  the  principal  to  indemnify  him  against 
loss  resulting  from  his  suretyship. 

5.  Decree  pro  confesso ;  ivh^'u  taken  too  soon. — A  defendant  having 
thirty  entire  days  within  which  to  answer  or  plead  to  a  bill  in  eciuity  after 
service  of  the  summons,  a  decree  pro  confesso  rendered  on  the  thirtieth 
day,  is  taken  one  day  too  soon  and  is  erroneous. 

6.  What  not  a  (/round  of  assignment  of  error  on  appeal  from  interlocu- 
tory decree. — The  irregular  and  erroneous  rendition  of  a  decree  pro  con- 
fesso can  not  be  assigned  as  error  on  an  appeal  taken  by  a  defendant,  un- 
der the  statute,  from  an  interlocutory  decree  of  the  chancerj'  court,  over- 
ruling a  motion  to  dismiss  the  bill  for  want  of  equity. 

m 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  N.  S.  Gkaham. 

Mrs.  A.  A.  Madden,  a  feme  sole,  one  of  the  appellants,  be- 
ing indebted  to  one  John  R.  Scott,  executed  to  him  lier  prom- 
issory note  with  John  W.  Floyd,  the  appellee,  as  her  surety, 
for  the  amount  of  sucli  indebtedness ;  and  afterwards  she  exe- 
cuted and  delivered  to  the  appellee  a  mortgage  on  real  estate 
situate  in  Lee  county,  to  indemnify  and  hold  him  harmless  from 
any  loss  which  he  might  sustain  by  reason  of  his  suretyship. 
Mrs.  Madden  failed  to  pay  the  note  at  its  maturity,  and  there- 
upon the  appellee  paid  it ;  and  he  afterwards  filed  tlie  bill  in 
this  cause  to  foreclose  the  mortgage  executed  to  him  by  her  as 
above  stated.  The  mortgage  was  also  signed  by  two  daughters 
of  Mrs.  Madden,  one  of  whom  had  died,  and  the  other  had  mar- 
ried before  the  filing  of  the  bill.  Mrs.  Madden  and  her  mar- 
ried daughter  and  the  husband  of  the  latter  are  made  parties 
defendant  to  the  bill,  and  it  is  averred,  that  the  deceased  daugh- 
ter Jiad  no  interest  in  the  lands  conveyed  by  the  mortgage  at 
the  time  of  its  execution.  The  note  and  mortgage  are  made 
exhibits  to  the  ])ill.  The  granting  clause  of  the  mortgage  is  in 
these  words :  "  Know  all  men  by  these  presents,  that  whereas 
John  W.  Floyd  did  on  the  ITth  day  of  October,  1875,  join  with 
Tne  in  executing  a  promissory  note  for  the  sum  of  eight  hun- 
dred and  twenty-five  dollars,  payable  to  John  R.  Scott  or 
bearer,  on  or  before  the  15th  day  of  November,  1876,  and  dated 
the  17th  day  of  October,  1875 ;  and  whereas,  the  said  John  W. 
Floyd  in  executing  said  note  with  me  did  so  as  my  security  for 
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the  payment  of  said  sura  of  money,  he  deriving  no  l)enefit  what- 
ever, or  consideration  from  said  payee  of  said  note :  Now,  in 
view  of  tlie  premises,  and  to  hold  the  said  Jolm  W.  Floyd  harm- 
less and  to  indenmify  and  secure  him  from  any  loss,  should  he, 
by  virtue  of  his  having  become  my  security  on  said  note,  have 
to  pay  any  part  of,  or  all  of  said  note  after  the  same  becomes 
due,  and  for  the  further  consideration  of  one  hundred  dollars 
to  rae  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
/  have  this  day,  and  do  by  these  presents  grant,  bargain,  sell 
and  convey  unto  the  said  John  W.  Floyd,"  etc.  The  attesting 
clause  of  the  mortgage  is  in  these  words :  "  In  witness  wdiereof 
I  have  set  my  hand  and  seal  this  4th  day  of  x\pril,  1876." 
The  name  of  neither  party  signing  die  mortgage  appears  at  any 
place  therein  except  at  the  place  of  signing;  nor  is  there 
any  other    reference  to  the  grantors  therein    than  under  the 

feneral  designation  of  the  pronouns  '•  I,"  "  my  "  and  "  me." 
)ecrees  2)7'o  confesso  were  takeTi  against  the  defendants  on  the 
thirtieth  day  after  service,  they  having  failed  to  answer.  Sub- 
sequently they  made  a  motion  before  the  register  to  set  aside 
the  decrees  jy)'o  confesso  rendered  againt  them,  on  the  ground 
that  they  were  entered  too  soon,  but  this  motion  was  refused 
by  the  register,  and  they  appealed  to  the  chancellor.  The  cause 
was  submitted  on  that  appeal  and  also  on  a  motion  to  dismiss 
the  bill  for  want  of  equity ;  and  the  chancellor  entered  a  decree 
sustaining  the  register,  and  overruling  the  defendants'  motion 
to  dismiss. 

These  rulings  are  assigned  as  error. 

J.  W.  CniLTON,  for  appellants. — ^(1).  The  mortgage  does  not 
mention  the  name  of  any  grantor,  nor  does  it  describe  the  j)^'''- 
son  of  any  of  the  defendants  so  that  the  grantor's  identity 
might  be  established  under  the  maxim,  Id  certiim  est,  etc.  The 
transaction  recited  in  the  mortgage  does  not  describe  the  person 
of  the  grantor,  and  it  might  be  as  applicable  to  one  of  the  sign- 
ers of  tlie  mortgage  as  to  the  other.  It  has  been  frequently  deci- 
ded, that  when  the'name  of  one  person  occurs  in  the  deed  as 
grantor,  but  the  instrument  is  signed  by  hoo,  the  instrument  is 
not  the  deed  of  the  person  not  named  as  grantee. — Harrison 
V.  Simons,  55  Ala.  514;  Ilainmiond  v.  Thompson,  56  Ala.  589; 
Janes  v.  Morris,  61  Ala.  518;  Peahody  v.  Hewett,  52  Me.  50; 
Agriondtural  Bank  v.  Rice,  4  How.  (U.  S.)  225,  Y  B.  Mon. 
545.  See  also  3  Wash.  Real  Prop.  p.  263.  It  is,  therefore,  in- 
sisted that  the  mortgage  is  void.  (2).  The  bill  alleges,  in  sul)- 
stance,  that  Mrs.  Madden  being  indebted  to  Scott  {jKist  due), 
she  procured  complainant  to  sign  a  note  with  her  as  her  surety. 
It  expressly  states,  "  there  was  no  consideration  passing  to  or 
received  by  complainant."     Under  this   state  of  facts  Scott 
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could  not  have  recovered  against  Flojd. — Jackson  v.  Jacksmi-, 
7  Ala.  791.  Can  the  complainant  then  recover  in  this  case? 
(3).  If  the  question  can  be  considered  on  this  appeal,  it  is  sub- 
mitted that  the  chancellor  erred  in  refusing  to  set  aside  the  de- 
cree j>/'<?  confesso^  as  defendants  were  not  allowed  thirty  days  in 
which  to  answer  or  plead.— Code,  §  2823;  117th  Rule  of  Ch. 
Practice. 

H.  C.  LixDSEY,  contra. — (1).  Our  statute  has  determined  how 
a  conveyance  is  to  be  made.  It  must  be  signed  at  the  foot  by 
the  contracting  (granting)  party. — Code  of  1876,  §  2145.  See 
also  Watts'  <k  Troy's  Ala.  Form  Book,  form  for  warranty  deed ; 
Willard  on  Real  Estate  and  Con.  p.  381.  (2).  Whether  the 
chancellor  erred  in  refusing  to  set  aside  the  decrees  pro  confesso, 
can  not  be  considered  on  this  appeal.  It  is  not  such  an  inter- 
locutory decree  as  can  be  appealed  from. — Code  of  1876,  §  3918. 
(3).  The  statute  of  frauds  has  no  application  to  this  case. 
Bi-andt  on  Suretyship  and  Guaranty,  §  196 ;  Beal  v.  Brovm,  13 
Allen,  p.  114. 

SOMERYILLE,  J. — This  cause  is  here  on  appeal  from  an 
an  interlocutory  decree  of  the  chancellor,  overruling  a  motion 
made  to  dismiss  the  bill  for  want  of  equity.  The  motion  was 
made  after  a  decree  pro  confesso  on  the  bill,  which  had  been 
entered  on  the  thirtieth  day  after  the  service  of  the  summons, 
and  which  the  chancellor  had  declined  to  set  aside  on  sugges- 
tion of  its  irregularity  by  the  defendants. 

We  are  of  opinion  that  the  appellants  had  the  right  to  move 
to  dismiss  for  want  of  equity  notwithstanding  the  decree  pro 
confesso  against  them.  The  general  rule,  it  is  true,  is,  that  a  de- 
fendant against  whom  such  a  decree  has  been  rendered  for  fail- 
ure to  answer  is  considered  as  Ijeing  in  contempt  and  he  can  not 
ordinarily  be  heard  for  any  purpose  before  the  court. — Mussina 
V.  Bartlett,  8  Port.  277.  But  the  statute  provides  that  he  "  can 
appear  and  contest  a  decree  on  the  merits  of  the  bill,  or  may 
appear  before  the  register  on  a  reference." — Code,  1876,  §  3826. 
Rule  number  76  of  Chancery  Practice  further  provides  that 
"  a  defendant  may  at  any  stage  of  the  cause  move  to  dismiss 
a  bill  for  want  of  equity,  unless  a  similar  motion  has  been  made 
and  determined." — Code,  p.  172.  The  decree  was  clearly  no 
bar  to  the  motion,  as  has  been  heretofore  expressly  adjudged  by 
this  court. — Thornton  v.  Neal^  49  Ala.  590 ;  Smith  v.  Booinsony 
11  Ala.  840. 

The  bill  is  one  filed  by  a  surety,  who  has  paid  a  mortgage 
debt,  and  its  design  is  to  sell  the  property  expressly  conveyed 
in  the  mortgage  as  an  indemnity  to  hold  him  harmless.  The 
mortgage  debt  is  evidenced  by  a  promissory  note  signed  by  the 
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appellant,  A.  A.  Madden,  as  principal,  and  the  appellee^ 
Floyd,  as  surety,  and  is  fully  described  in  the  mortgage  itself. 
The  objection  urged  is,  that  the  mortgage  is  void  for  uncer- 
tainty on  the  ground  that  it  is  signed  by  three  persons,  no 
one  of  whose  names  appears  in  the  granting  clause  of  the 
conveyance,  otherwise  than  under  the  general  designation  of 
the  personal  pronoun  "I."  If  the  words  in  an  ordinary  prom- 
issory note  are  "I  promise  to  pay,"  and  there  are  many  prom- 
isors, it  is  the  several  promise  of  each,  as  well  as  the  joint  prom- 
ise of  all. — 1  Parsons'  Bills  and  Notes,  251.  It  is  unnecessary 
to  decide  that  a  similar  rule  applies  to  deeds  and  mortgages. 
The  rule  as  to  the  latter  is  settled  to  be,  that  where  several  per- 
sons sign  such  a  conveyance,  and  the  names  of  one  or  more  of 
them  fail  to  appear  as  grantors  described  in  the  body  of  the  in- 
strument, those  not  so  named  are  not  bound,  and  it  is  not  their 
deed. — Harrison  v.  Simons,  55  Ala.  510 ;  Peabody  v.  Hewetty 
52  Me.  50.  The  only  object  of  description  is  obviously  to  dis- 
tinguish one  person  from  another,  and  it  "seems  to  be  sufficient 
if  this  is  effected,  though  the  true  name  of  the  party  be  not 
used,  or  even  no  name  at  all."  The  description  is  sufficiently 
certain,  if  the  identity  of  the  party  can  be  worked  out  through 
a  proper  application  of  the  maxim,  Id  cerium  est  quod  cerium, 
reddi poiesi. — 3  "Wash  Heal  Prop.  236-37.  This  is  easily  done 
if  we  construe  the  mortgage  and  note  together,  which  are  parts 
of  the  same  transaction  and  constitute  but  one  contract,  the  one 
being  fully  described  in  the  other.  It  is  thus  manifest  that  A. 
A.  Madden,  the  principal  in  the  note,  is  also  the  person  intend- 
ed to  be  described  as  the  maker  of  the  mortgage. 

It  is  further  insisted  by  appellants  that  the  note  secured  by 
the  mortgage,  according  to  the  allegations  of  the  bill,  is  void 
under  the  statute  of  frauds  as  "  a  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another,"  because  it  fails  to 
express  the  consideration. — Code,  §  2121.  The  statute,  we 
think,  has  no  application  to  the  case.  There  is  no  effort  to  en- 
force the  obligation  of  a  guarantor.  Here  the  surety  has  paid 
the  debt,  and  the  principal  is  liable  to  refund  the  amount  as- 
money  paid  on  request.  The  original  note  has  been  discharged 
by  payment,  and  a  new  debt  has  been  created  between  new  par- 
ties. It  is  not  affected  in  any  manner  by  the  statute  of  frauds. 
Brandt  on  Suretyship,  §  196 ;  Beal  v.  Brown,  13  Allen  (Mass.)^ 
114. 

The  decree  ^^"0  confesso  was  clearly  taken  one  day  too  soon^ 
the  defendants  having  thirty  entire  days  within  which  to  answer 
or  plead  to  the  bill  after  service  of  the  summons.  Being  ren- 
dered on  the  ihiriieih  day,  under  the  usual,  prescribed  system  of 
computation,  it  was  irregular. — Code,  §  3824;  Ih.  §  11;  Piti- 
field  V.  Gazzam,  2  Ala.  325.  This,  however,  constitutes  no- 
15 
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sufficient  ground  for  assignment  of  error,  in  the  present  status 
of  tlie  cause,  as  it  is  only  here  on  appeal  from  the  decree  re- 
fusing to  dismiss  for  want  of  equity,  under  the  provisions  of  a 
special  statute  authorizing  such  appeals. 

Tliere  is  no  error  in  the  decree  of  the  chancellor  and  it  is 
ac(5ordingly  affirmed. 


Boon  V.  The  State. 

Indictment  for  Retailiug. 

I.  Retailing ;  violation  of  local  law  ;  sufficiency  of  indictment. — Under 
the  statute  (Code  of  1876,  §  4806),  a  defendant  may  be  convicted  of  the 
violation  of  a  local  law  prohibiting  the  sale  of  spirituous  liquors,  under 
an  indictment  charging  that  he  "did  sell  vinous  or  spirituous  liquors 
without  a  license  and  contrary  to  law." 

Appeal  from  Randolph  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

Tlie  indictment  in  this  case  charged  that  the  defendant  "  did 
sell  vinous  or  spirituous  liquors  without  a  license  and  contrary 
to  law."  The  evidence  on  the  trial  disclosed  that  under  and  in 
pursuance  of  an  act  of  the  General  Assembly,  authorizing  elec- 
tions to  be  held  in  the  county  of  Randolph  and  other  counties 
therein  named,  for  the  purpose  of  prohibiting  the  sale  or  other 
disposition  of  vinous  or  spirituous  liquors  within  certain  limits 
in  such  counties,  approved  March  19th,  1875,  (Pamph.  Acts 
1874-5,  p.  276),  an  election  and  other  proceedings  prescribed 
by  the  act  were  duly  had  within  a  given  territory  which  em- 
braced the  county  of  Randolph,  prohibiting  the  sale  or  giving 
away  of  vinous  or  spirituous  liquors  in  that  territory ;  and  that 
the  defendant  within  twelve  months  before  the  finding  of  the 
indictment,  and  in  the  county  of  Randolph,  sold  a  bottle  of 
intoxicating  bitters.  Under  the  rulings  of  the  Circuit  Court 
the  defendant  was  convicted.  The  question  raised  in  the  court 
below,  and  reserved  for  the  consideration  of  this  court,  is 
whether  the  defendant  could  be  convicted  for  a  violation  of  the 
local  statute  under  the  indictment  returned  against  him. 

Smffh  &  Smith,  for  appellant. 

II.  C.  Tompkins,  Attorney-Cieneral,  for  the  State. 

STOJs'E,  J. — The  question  raised  by  this  record  was  decided 
Vol.  lxix. 
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adversely  to  appellant  in  Ulmer  v.  The  State^  61  Ala.  208,  and 
in  Powell  v.  The  State,  ante  10.     See,  also,  Elam  v.  The  State, 
25  Ala.  53. 
Aftirmed. 


McCall  V.  The  State. 

Indictment  fo7'  Larceimj  of  Part  of  Outstanding  Crop. 

1 .  When  parties  tenants  in  common. — Under  a  contract  between  several 
parties  entered  into  for  the  purpose  of  engaging  in  farming,  by  the  terms 
of  which  one  of  the  parties  was  to  furnish  the  land  and  "necessary- 
teams,  wagons,  farming  implements,,  feed  for  teams  and  blacksmitn 
work,"  find  the  other  parties  were  to  "  furnish  all  the  labor  necessary  to 
make  a  crop,"  and  the  crop  was  to  be  divided  between  all  the  parties,  in 
shares  fixed  by  the  contract,  the  parties  thereto  are  tenants  in  common  of 
the  croj:)  raised  thereunder. . 

2.  Sections  S474  and  3475  of  the  Code  construed. — Sections  3474  and 
3475  of  the  Code  did  not  totally  abrogate  or  abolish  the  relation  of  ten- 
ants in  common  in  the  cases  coming  within  their  influence ;  but  only 
modified  it  so  as  to  give  to  each  tenant  in  common  a  lien  on  the  share  of 
the  other  in  the  crop  jointly  raised,  with  the  remedy  of  enforcing  it  by 
attachment. — Collier  &  Son  v.  Faulke  &  Martin,  ante  58,  and  Holcombe  v. 
The  State,  aide  218,  re-affirmed  on  this  point. 

3.  Outstanding  crop  of  corn  not  personal  property. — An  outstanding 
crop  of  corn  is  not  personal  property,  and  is,  therefore,  not  protected  by 

,  the  provisions  of  section  4355  of  the  Code. 

Appeal  from  Lowndes  Circuit  Court. 

Tried  before  Hon  John  Moore. 

At  the  fall  term,  1881,  of  said  court,  the  appellant  was  in- 
dicted for  the  larceny  of  a  part  of  an  outstanding;  crop  of  corn, 
alleged  in  one  count  to  be  the  property  of  John  Streety,  and  in 
another,  to  be  the  property  of  John  Miller.  The  evidence 
introduced  on  the  trial  tended  to  show,  that  the  appellant,  in 
the  fall  of  1881,  prior  to  the  finding  of  the  indictment,  took 
and  carried  away  from  a  field  a  part  of  an  outstanding  crop  of 
corn,  under  circumstances  evidencing  a  felonious  intent ;  but 
that  the  crop  of  corn  grown  in  said  field  was  cultivated  and 
raised  by  him  and  other  laborers,  under  a  contract  with  John 
P.  Streety  &  Co.,  by  the  terms  of  which  Streety  &  Co.  were 
to  furnish  the  land  and  "  necessary  teams,  wagons,  farming  im- 
plements, feed  for  teams  and  blacksmith  work,"  and  appellant 
and  the  other  laborers  were  to  "furnish  all  the  labor  necessary 
to  make  a  crop,"  and  of  the  crop  raised  by  them  under  said 
contract,  Streety  6z  Co.  were  to  have  one  half,  and  appellant 
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and  the  other  laborers  were  to  have  the  other  half.  This  being 
substantially  all  the  evidence,  the  appellant  asked  the  court  in 
writing  to  charge  the  jury  as  follows :  "  If  the  jury  iind  that 
the  corn  which  the  defendant  is  charged  with  taking  was  a  part 
of  the  crop  grown  by  him  and  others,  parties  to  tlie  contract 
with  Streety  &  Co.,  in  evidence,  under  said  contract,  and  that 
there  is  no  evidence  of  his  taking  any  other  corn  than  that 
which  had  been  grown  and  raised  under  said  contract ;  and  that 
he  was  a  party  to  said  contract,  and  aided  in  raising  said  crop,  and 
that  at  the  time  of  taking,  he  had  an  interest  in  the  corn  under 
said  contract,  then  the  jury  can  not  convict  him."  The  court 
refused  to  give  this  charge,  and  the  appellant  excepted. 

Appellant's  counsel  not  disclosed  by  the  record. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J. — The  evidence  shows  that  the  defendant 
was  a  tenant  in  common  of  the  outstanding  corn  crop,  a  portion 
of  which  he  is  charged  with  stealing.  Upon  the  authority  of 
Jlolcombe  v.  The  State^  ante  218,  and  of  Collier  (&  Smi  v.  Faulke 
(&  Martin,  ante  58,  construing  sections  3474  and  3475  of  the 
present  Code,  the  judgment  of  the  Circuit  Court  must  be  re- 
versed. And  in  as  much  as  the  facts  disclosed  fail  to  show  that 
the  defendant  is  guilty  of  any  crime,  either  statutory  or  known 
to  the  common  law,  the  cause  will  not  be  remanded,  but  aa 
order  will  be  entered  hei'e  discharging  him  from  further  legal 
custody. 

Under  the  provisions  of  section  4355  of  the  Code,  an  indict- 
ment lies  against  one  tenant  in  common  of  personal  property 
for  a  fraudulent  conversion  of  his  co-tenant's  undivided  inter- 
est. A  growing  crop  of  corn,  however,  is  not  personal  property, 
and  hence  the  section  in  question  has  no  application  to  the  facts 
of  this  case. — Harris  v.  The  State,  60  Ala.  50. 
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Page  V.  The  State. 

Indictment  for  an  Assmdt  with  Intent  to  Murder  or  Maim. 

1     Plea  of  self-defense ;  when  it  can  not  be  invoked. — Any  one  who  brings 
on,  or  provokes  a  personal  rencounter,  thereby  disables  himself  from  rely- 
ing on  the  plea  of  self-defense  in  justification  of  a  blow  which  he  struck 
during  such  rencounter. 
* 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  Hon.  T.  M.  Arrington. 

At  the  February  Term,  1881,  of  said  court,  the  defendant 
■was  indicted  for  an  assault  upon  one  Lorenzo  Phillips,  with  the 
intent  to  murder  or  maim  him ;  and  the  cause  was  tried  on  the 
plea  of  not  guilty.  On  the  trial,  the  State  examined  said  Phil- 
lips as  a  witness,  who  testified  that  "within  twelve  months  be- 
fore the  indictment  was  found,  and  in  Montgomery  county,  he 
was  clerking  in  a  store,  when  defendant  came  in  and  asked  for 
his  account.  The  correctness  of  the  account  was  denied  by  de- 
fendant, though  he  paid  it.  After  this,  witness  told  defendant 
that  his  wife  owed  an  account  at  said  store,  and  defendant  de- 
nied tlie  correctness  of  that  account,  and  said  that  witness  had 
swindled  or  cheated  him  before.  This  led  to  some  words  be- 
tween them  which  culminated  in  a  quarrel  between  witness  and 
defendant,  when  defendant  dared  him  out  of  the  store,  and 
with  an  oath  told  him  if  he  came  out,  he,  defendant,  would 
chill  the  blood  in  witness.  Defendant  then  went  out  of  the 
store,"  and  after  some  moments  witness  followed,  taking  in  his 
hand  a  scale  weight.  As  he  was  going  out  of  the  door,  he  saw 
defendant  with  an  axe  in  his  hand.  As  witness  reached  the 
ground,  he  stumbled  and  fell  on  one  knee,  and  ''as  he  fell  de- 
fendant raised  the  axe  in  a  striking  attitude  and  advanced  to- 
wards witness.  Witness  then  threw  the  weight  at  defendant, 
and  immediately  thereupon  witness  received  a  blow  with  the 
axe  from  the  hands  of  defendant  which  knocked  him  down  and 
cut  a  gash  al)Out  two  inches  long  in  witness'  face.  Defendant 
then  threw  down  the  axe  and  ran."  This  witness  was  substan- 
tially corroborated  by  others.  The  evidence  tended  to  show 
that  defendant  had  no  axe  in  his  hand  when  he  was  in  the  store. 
This  being  substantially  all  the  evidence  bearing  on  the  question 
raised  by  the  bill  of  exceptions,  the  court  charged  the  jury, 
among  other  things,  that  "  if  one  person  challenges  another  to 
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fight  and  the  other  accepts  the  challenge,*  and  they  go  out  and 
fight,  then  neither  can  invoke  the  right  of  self-defense  in  justi- 
fication." To  the  giving  of  this  charge  the  defendant  excepted. 
The  defendant  was  convicted  of  an  assault  and  battery.  The 
error  assigned  is  the  giving  of  the  above  noted  charge. 

John  Gindrat  "Winter,  for  appellant. — The  charge  of  the 
court  was  clearly  erroneous.  It  took  away  from  the  considera- 
tion of  the  jury  the  question  as  to  whether  or  not  the  "chal- 
lenge to  tight "  was  with  deadly  weapons.  It  not  only  excluded 
from  the  consideration  of  the  jury  the  question  as  to  whether 
or  not  the  defendant,  by  his  conduct,  produced  the  necessity  for 
striking  the  blow,  but  stated  in  effect  that  his  fighting  in  pur- 
suance of  the  "  challenge  to  fight "  produced,  of  itself^  the  Tier 
cessity.     See  Eiland  v.  The  State,  52  Ala.  322. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — The  proof 
in  this  cause  shows,  that  defendant  went  upon  the  premises  of 
the  person  assaulted,  raised  a  difficulty  with  him,  and  dared  him 
out  of  his  house  to  fight.  Thus  having  challenged  the  assailed 
to  fight,  he  could,  under  no  possible  circumstances,  have  invoked 
the  doctrine  of  self-defense,  unless  he  quit  the  combat  and  re- 
treated as  far  as  he  could.  This  the  proof  showed  the  defend- 
ant did  not  do,  but  waited  on  the  outside  for  the  challenged  party, 
and,  when  he  came  out,  advanced  upon  him.  There  was,  there- 
fore, no  error  in  the  charge  of  the  court. — Levns  v.  The  State, 
51  Ala.  1 ;  Eila7id  v.  TKe  State,  52  Ala.  322 ;  Cross  v.  The 
State,  63  Ala.  40 ;  Hill  v.  TU  State,  4  Dev.  &  Bat.  491 ;  Vai- 
den  V.  The  Com.,  12  Gratt.  730;  1  Hale  P.  C.  4S2,  452,  479. 

STOXE,  J. — Any  one  who  brings  on,  or  provokes  a  personal 
rencontre,  thereby  disables  himself  to  rely  on-  the  plea,  that  the 
blow  he  struck  in  such  provoked  ditficulty  was  inflicted  in  self- 
defense. — 1  Bish.  Cr.  Law,  §  844 ;  State  v.  Neeley,  20  Iowa,  108 ; 
Adams  v.  People,  47  111.  376 ;  State  v.  Starr,  38  Mo.  270.  See, 
also,  authorities  on  brief  of  the  Attorney-General. 

Affirmed. 
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Pace  &  Cox  v.  The  State. 

Indictment  against    White  Person  and  Negro  for  Lming  in 

Adultery. 

1.  Indictment  against  white  person  and  negro  for  liring  in  adultery  or 
fornication;  when  sufficient. — An  indictment  charging  that  "Tony  Pace, 
a  negro,  or  the  descendant  of  a  negro  to  the  third  generation  inchisive,  a 
man,  and  Mary  Ann  Cox,  a  white  woman,  did  hve  together  in  a  state  of 
adultery  or  fornication,"  sufficiently  charges  the  offense  of  living  in  adul- 
tery or  fornication,  as  demanded  by  section  4189  of  the  Code  of  187(). 

2.  §  41i^9  of  the  Code  of  1S76,  not  violative  of  Constitution  of  United 
States. — The  fact  that  the  punishment  affixed  to  the  offense  of  living  in 
adultery  or  fornication,  when  committed  by  a  negro  and  white  person  to- 
gether, is  different  from  that  affixed  to  that  offense  when  committed  by 
two  white  persons  or  two  negroes,  is  not  a  discrimination  in  favor  of,  or 
against  either  race;  and  the  statute  prescribing  such  punishment  (Code 
of  1876,  §4189),  is  not  violative  of  the  14th  amendment  of  the  constitu- 
tion of  the  United  States. 

3.  When  charge  requested  is  presumed  to  be  erroneous. — "Where  the  bill 
of  exceptions  fails  to  set  out  all  the  evidence,  a  charge  requested  by  the 
appellant  and  refused  by  the  court,  will  be  presumed  to  be  abstract, 
when  it  is  not  supported  by  the  evidence  which  is  set  out  in  the  bill  of 
exceptions. 

4.  Only  one  christian  name  known  to  the  law. — The  law  knows  but  one 
christian  name,  and  the  insertion  or  omission  of  a  defendant's  middle 
name  in  an  indictment  is  entirely  immaterial ;  and  a  mistake  in  the  mid- 
dle name  will  not  support  a  plea  of  misnomer. 

Appeal  from  Clarke  Circuit  Court, 

Tried  before  Hon.  Wm.  E.  Clarke. 

At  the  Fall  Term,  1881,  of  said  court,  an  indictment  was 
found  against  the  appellants  wliicli,  after  the  caption,  is  in 
these  words :  "  The  grand  jury  of  said  county  charge,  that  be- 
fore the  finding  of  this  indictment,  Tony  Pace,  a  negro,  or  the 
descendant  of  a  negro  to  the  third  generation  inclusive,  a  man, 
and  Mary  Ann  Cox,  a  white  woman,  did  live  together  in  a  state 
of  adultery  or  fornication,  against  the  peace  and  dignity  of  the 
State  of  Alabama."  Mary  Ann  Cox  tiled  a  plea  of  misnomer, 
averring,  in  substance,  that  her  christian  name  was  Mary  Jane., 
and  not  Mary  Ann.,  to  which  plea  the  State  demurred  on  the 
ground,  that  the  plea  admitted  the  defendant's  name  was  Mary, 
as  charged  in  the  indictment,  and  that  the  insertion  of  the  mid- 
dle name,  Ann,  was  immaterial.  The  court  sustained  the  de- 
murrer ;  and  thereupon  the  defendant  pleaded  not  guilty,  and 
upon  this  issue  the  cause  was  tried.  No  evidence  is  set  out  in 
the  bill  of  exceptions.     A  charge  was  asked  by  them  in  writing 
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and  refused  by  the  court ;  but  tlie  view  taken  thereof  by  this 
court  renders  it  unnecessary  to  set  it  out.  The  defendants 
were  found  guilty  by  the  jury,  and  the  court  sentenced  them 
to  two  years  confinement  in  the  penitentiary. 

John  R.  Tompkins,  for  appellants. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  indictment  here  charges,  that, 
"Tony  Pace,  a  negro,  or  the  descendant  of  a  negro  to  the  third 
generation  inclusive,  a  man,  and  Mary  Ann  Cox,  a  white  wo- 
Tnan,  did  live  together  in  a  state  of  adultery  or  fornication.''^ 
The  offense  charged  is  that  denounced  by  section  4189  of  the 
Code.  The  language  of  this  section  is,  "live  m  adultery  or 
fornication  loith  each  other.''''  We  think  there  is  no  essential 
difference  in  the  signification  of  the  phrases  used  respectively 
in  the  indictment  and  statute,  and  that  they  are  substantially 
the  same  in  meaning.  In  Form  number  22  of  indictments,  for 
living  in  adultery  or  fornication,  under  §  4184  of  the  Code, 
both  are  indiscriminately  authorized,  and  are  regarded  as  syn- 
onymous. 

The  statute,  under  which  this  indictment  is  found,  is  not,  in 
our  opinion,  obnoxious  to  any  constitutional  objection.  It  is 
not,  as  insisted  by  appellants'  counsel,  violative  of  the  first  sec- 
tion of  the  Fourteenth  Amendment  of  the  Federal  Constitution, 
which  forbids  a  State  to  "  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,"  or  to-  "deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  lav:>8^''  The  fact  that  a  different  punish- 
ment is  affixed  to  the  offense  of  adultery  when  committed  be- 
tween a  negro  and  a  white  person,  and  when  committed  between 
two  white  persons  or  two  negroes,  does  not  constitute  a  discrim- 
ination against  or  in  favor  of  either  race.  The  discrimination 
is  not  directed  against  the  person  of  any  particular  color  or  race, 
but  against  the  offense.,  the  nature  of  which  is  determined  hy  the 
opposite  color  of  the  cohahiting  parties.  The  punishment  of 
•each  offending  party,  white  and  black,  is  precisely  the  same. 
There  is  obviously  no  difference  or  discrimination  in  the  pun- 
ishment. The  evil  tendency  of  the  crime  of  living  in  adultery 
or  fornication  is  greater  when  it  is  committed  between  persons 
of  the  two  races,  than  between  persons  of  the  same  race.  Its 
result  may  be  the  amalgamation  of  the  two  races,  producing  a 
mongrel  population  and  a  degraded  civilization,  the  prevention 
of  wbich  is  dictated  by  a  sound  public  policy  affecting  the  high- 
est interests  of  society  and  government.  To  thus  punish  the 
crime  denounced  by  the  statute,  by  imposing  the  same  term  of 
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imprisonment  and  the  identical  amount  of  fine  upon  each  and 
€very  person  guilty  of  it,  can  in  no  sense  result  in  any  inequal- 
ity in  the  operation  or  protection  of  the  law.  This  view  of  the 
case  is  fully  settled  by  the  past  decisions  of  this  court,  upon 
which  it  is  entirely  needless  to  enlarge. —  Green  v.  The  State,  58 
Ala.  190;  Ford  v.  The  State,  53  Ala.  150;  Ellis  v.  The  State, 
42  Ala.  525 ;  Hoover  v.  The  State,  59  Ala.  57.  It  is  also  sus- 
tained by  the  decisions  of  the  highest  courts  of  many  of  our 
sister  States;  State  v.  Gibson,  36  Ind.  389  (S.  C.  10  Amer. 
Hep.  42);  State  v.  Kennedy,  76  N.  C  251  (S.  C.  22  Amer. 
Eep.  683) ;  Frasher  v.  The  State,  3  Tex.  Ct.  Appeals,  263  (S. 
C.  30  Amer.  Rep.  131) ;  Kinney's  Case,  30  Gratt.  (Ya.)  859 
(S.  C.  32  Amer.  Eep.  690.) 

The  bill  of  exceptions  fails  to  set  out  all  the  evidence,  and 
in  the  absence  of  it,  we  can  not  assume  that  the  court  erred  in 
refusing  to  give  the  charge  requested  l)y  appellant.  The 
charge  will  be  presumed  to  be  abstract  unless  it  is  shown  to  be 
supported  by  the  evidence  as  appearing  in  the  bill  of  exceptions. 
1  Brick.  Dig.  p.  338,  §  40. 

The  demurrer  to  the  plea  in  abatement  of  the  defendant  Cox 
was  properly  sustained.  The  law  knows  but  one  christian 
name,  and  it  has  been  held  by  this  court  that  the  omission  or 
insertion  of  a  middle  name  is  entirely  immaterial  and  may  be 
disregarded.  If  a  middle  name  is  averred,  it  need  not  be 
proved, — Edmundson  v.  The  State,  17  Ala.  179. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 


John  Berney  v.  The  State. 

Indictment  for  Ca^rrying  Concealed   Weapon. 

1.  Admissibility  of  evidence. — "Where  a  showing  for  a  continuance  is 
offered  in  evidence  as  a  whole,  and  a  part  of  it  is  inadmissible,  the  court 
is  not  required  to  examine  it  for  the  purpose  of  distinguishing  the  admis- 
sible from  the  inadmissible  parts  thereof,  and  of  receiving  the  one  and 
excluding  the  other,  but  may,  on  objection,  exclude  it  entirely. 

2.  Same. — In  a  prosecution  for  carrying  a  concealed  pistol,  the  defense 
being  that  the  defendant  had  been  threatened  with,  and  had  good  reason 
to  apprehend,  an  attack,  it  is  not  permissible  for  him  to  show,  that  a  per- 
son to  whom  he  had  spoken  of  the  threat  advised  him  to  arm  himself. 

3.  When  conduct  leading  to  arrest  and  discovery  of  ctime  inadmissible. 
In  such  prosecution,  disorderly  conduct  on  the  part  of  the  defendant, 
which  caused  his  arrest  and  led  to  the  discovery  of  the  concealed  weapon, 
is  irrelevant  and  inadmissible  against  him.  While  such  conduct  may 
have  been  part  of  the  res  gestvc,  and  ex])lanatory  of  the  arrest,  yet  it  had 
no  tendency  to  prove  or  disprove  the  charge  against  the  defendant,  but 
did  have  a  tendency  to  prejudice  the  jurj^  unduly  against  him. 
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Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  Hon,  T.  M.  Arrington. 

Tlie  defendant  was  indicted,  tried  and  convicted  for  carrying 
a  pistol  concealed  about  his  person.  On  the  trial,  the  State  ex- 
amined as  a  witness  one  Cook,  who  testified  that  while  on  duty 
as  a  policeman  of  the  city  of  Montgomery,  he  was  present  at  a^ 
political  meeting  held  at  a  public  place  in  said  city  in  the  month 
of  November,  1880,  and  that  the  defendant  was  also  present ; 
that  the  defendant's  conduct  at  the  meeting  was  disorderly,  and 
it  having  a  tendency  to  create  a  disturbance,  lie  arrested  the 
defendant  and  found  the  pistol  concealed.  The  defendant 
moved  to  exclude  so  much  of  the  witness'  testimony  as  related 
to  the  defendant's  conduct  which  led  to  his  arrest ;  but  his  mo- 
tion was  overruled  by  the  court,  and  he  excepted.  The  defend- 
ant having  introduced  evidence  tending  to  show  that  Jesse  Chil- 
ton had  threatened  to  attack  him,  offered  in  evidence  a  showing 
for  a  continuance,  which  the  solicitor  admitted  before  the  trial 
certain  absent  witnesses  would  testify  to,  if  present.  This 
showing  contained,  among  other  things,  a  statement  of  a  con- 
versation between  the  defendant  and  one  Pruitt,  his  employer, 
in  which,  having  mentioned  the  fact  that  he  had  been  threatened 
by  Chilton,  the  defendant  asked  him  what  to  do,  and  Pruitt,  in 
reply,  told  him  to  arm  himself,  but  to  be  careful  to  avoid  a  dif- 
ficulty, if  possible.  On  objection  by  the  State,  the  court  re- 
fused to  allow  the  defendant  to  introduce  the  showing,  and  to 
this  ruling  he  excepted.  The  errors  assigned  are  the  rulings  of 
the  City  Court  above  noted. 

John  Gindrat  Winter,  for  the  appellant,  cited  Shorter  v. 
T/w  State,  03  Ala.  129;  Wesley  v.  T/is  State,  52  Ala.  182;, 
Gandy  v.  Humphriss,  35  Ala.  617;  1  Greenl.  on  Ev.  139. 

H.  C.  Tompkins,  Attorney-General,  witn  whom  was  F. 
S.  Fergusson,  Solicitor  of  the  Second  Judicial  Circuit,  for 
the  State,  cited  Johnson  v.  The  State,  29  Ala.  62;  Lawson 
V.  The  State,  20  Ala.  65 ;  Stroud  v.  TU  State,  55  Ala.  77 ;, 
1  Brick.  Dig.  p.  887,  §  1202.  • 

BRICKELL,  C.  J. — The  admission  made  by  the  solicitor  as 
to  the  evidence  of  the  absent  witnesses,  Turner  and  Pruitt,  was 
offered  as  a  whole.  If  any  part  of  it  was  inadmissible,  the  City 
Court  did  not  err  in  excluding  it  entirely.  It  was  not  the  duty 
of  the  court  to  examine  it,  distinguishing  the  admissible  from 
the  inadmissible,  receiving  the  one  and  excluding  the  other. 
1  Brick.  Dig.  887,  §  1202.  Tiie  part  of  it  containing  the  ad- 
vice Pruitt  gave  the  defendant  when  he  heard  of  Chilton's 
threat  and  procured  the  pistol,  was  irrelevant  and  should  not 
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have  been  admitted.  If  the  threat  the  defendant  was  inforaied 
Chilton  had  made,  would  have  justified  carrying  the  pistol 
concealed,  of  itself  it  afforded  the  justification,  whatever  may 
have  been  the  advice  given,  or  opinion  expressed  by  Pruitt! 
Whether  it  was  a  justification — whether  it  was  a  threat  of  an 
attack  upon  the  defendant,  or  gave  the  defendant  good  reason  to 
apprehend  an  attack,  was  for  the  determination  of  the  jury  in 
view  of  the  facts  before  them.  In  their  determination,  they 
could  not  be  aided  or  influenced  by  a  consideration  of  the  impres- 
sion it  made  on  Pruitt,  and  the  opinion  or  advice  he  was  induced 
to  give  the  defendant. 

Ihe  conduct  of  the  defendant  at  the  political  meeting,  fur- 
nishing the  cause  of  his  arrest,  was  irrelevant  and  ought  to  have 
been  excluded.  It  may  have  been  part  of  the  7'es  gestce  and 
explanatory  of  the  arrest,  and  the  arrest  may  have  led  to  the 
discovery  tliat  he  was  carrying  a  pistol  concealed  about  his  per- 
son. If  the  main  fact  in  this  cause,  or  if  a  material  fact,  was  the, 
arrest,  that  conduct  would  be  so  connected  with  it  that  evidence 
of  it  would  be  admissible.  The  main  fact  in  controversy  was 
the  carrying  of  the  pistol  concealed,  under  circumstances  not  war- 
ranting it  by  law.  Facts  not  having  a  tendency  to  the  proof  or 
disproof  of  this  fact,  and  especially  circumstances  having  a 
tendency  to  prejudice  the  jury  unduly  against  the  accused,, 
ought  not  to  be  admitted  in  evidence. — State  v.  Wisdom,  8  Port. 
511 ;   Campbell  v.  State,  23  Ala.  44. 

For  the  error  in  the  admission  of  this  evidence,  the  judgment 
must  be  reversed  and  the  cause  remanded ;  the  prisoner  remain- 
ing in  custody  until  discharged  by  due  course  of  law. 


Carson  v.  The  State. 

Indictment  for  Selling  Liquors  contrary  to  Local  Statute. 

1.  Constitutional  law;  section  2  of  Art.  4  of  Constitution  of  1875  con- 
strued.— The  constitutional  provision  recjuiring  tliat  each  law  shall  con- 
tain but  one  subject,  which  shall  be  clearly  expressed  in  its  title  (Con. 
1875,  §  2,  Art.  4),  is  intended  to  i>rohibit  the  legislature  from  introducing 
into  the  body  of  an  act  such  foreign  or  incongruous  matters  as  are  not 
reasonably  comprehended  within  the  title  ;  but  not  from  embodying  in  an 
act  various  details  relating  to  one  general  subject,  which  is  so  expressed 
in  the  title  as  not  to  mislead  or  deceive. 

2.  Same;  when  act  not  violative  thereof. — The  act  entitled  "  An  act  to 

f)rohibit  the  sale  or  otherwise  disposing  of  spirituous,  vinous  or  malt 
iquors  within  one  mile  of  the  court  house  in  the  town  of  Ashville,  in  St. 
Clair  county,"  apjiroved  February  1st,  1871,  (Pamph.  Acts,  1870-1,  p. 
189),  which,  in  the  body  thereof,  prohibits  the  selling,  giving  or  deliver- 
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ing  of  "  spirituous,  vinous  or  malt  liquors,  ale,  lager  beer,  or  intoxicat- 
ing letters,  in  (juantities  less  than  forty  gallons"  within  the  territory 
designated  in  the  title,  and  which  contains  two  provisos  excepting  cer- 
tain cases  from  its  operation,  is  not  violative  of  the  constitutional  provision 
requiring  that  each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title. 

3.  Local  statute;  public  in  its  nature;  how  pleaded. — Such  statute, 
though  local  in  its  nature,  extends  to  all  persons  who  might  come  within 
the  territory  described,  and  is  a  public  statute,  of  which  the  courts  are  re- 
quired to  take  judicial  notice  without  being  pleaded  ;  and  an  indictment 
charging  a  violation  thereof  is  sufficient,  which  refers  to  it  by  its  general 
tenor,  and  further  describes  it  by  the  date  of  its  approval. 

4.  Indictment;  exceptions  created  by  a  proviso  to  an  act  need  not  be  neg- 
■atived. — Wh-^re  an  exception  is  incorporated  into  the  enacting  clause  of  a 
statute,  the  indictment  must  show,  by  proper  averment,  that  the  defend- 
ant did  not  come  within  the  operation  of  the  exception ;  but  where  such 
exception  is  created  by  a  proviso  to  the  act,  it  is  a  matter  of  defense  for 
the  defendant  to  show  that  he  did  come  within  the  exception,  and  this 
<iefense  need  not  be  anticipated  by  averment  in  the  indictment. 

5.  Intoxicating  liquors;  irhen  witness  may  give  his  opinion  as  to  the  in- 
toxicating properties  of. — In  a  prosecution  for  selling  intoxicating  liquors 
in  violation  of  law,  it  is  competent  for  a  witness,  who  is  shown  to  have 
had  such  an  opportunity  of  personvd  observation  or  of  experience  as  to 
enable  him  to  form  a  correct  opinion,  to  testify  to  his  opinion  as  to  the 
intoxicating  properties  of  liquors  shown  to  have  been  sold  by  the  defend- 
ant, although  he  is  not  shown  to  be  a  technical  expert. 

6.  Evidence;  admissibility  of. — In  such  a  prosecution  testimony  show- 
ing how  the  liquors  were  labeled  is  irrelevant,  as  the  question  for  the 
jury  to  determine  in  such  case  is,  what  are  the  actual  properties  of  the 
liquor  sold,  and  not  what  were  its  represented  properties. 

7.  Local  statute  prohibiting  sale  of  liquors;  when  exception  in  favor  of 
physicians  can  not  be  incorporated  by  the  courts. — Where  a  local  statute 
prohibiting  the  sale  of  spirituous,  vinous  or  malt  liquors  and  intoxicating 
bitters  within  a  prescribed  territory,  contains  no  exception  in  favor  of 
physicians  or  druggists,  such  exception  can  not  be  incorporated  therein 
by  the  courts. 

8.  Same. — Hence  it  is  no  defense  to  an  indictment  charging  a  sale  of 
or  gift  of  intoxicating  bitters  in  violation  of  such  statute,  that  the  defend- 
ant was  a  licensed  practicing  physician,  and  gave  or  sold  them,  in  good 
faith  as  a  prescription,  to  the  witness  who  was  under  his  treatment, 
although  it  is  shown  that  such  was  a  proper  and  scientific  treatment  of 
the  disease  for  which  he  was  prescribing. 

9.  <S'ame.— But  "  we  are  not  to  be  supposed  as  intimating  that  physi- 
cians or  druggists  would  be  prohibited,  under  such  a  statute  as  the  one 
in  question,  from  the  bona  fide  use  of  spirituous  li(iuors  in  the  necessary 
compounding  of  medicines  manufactured,  mixed  or  sold  by  them.  This 
would  not  be  within  the  evils  intended  to  be  remedied  by  such  prohibi- 
tory enactments,  nor  even  within  the  strict  letter  of  the  statute." 

Appeal  from  St.  Clair  Circuit  Court. 

Tried  before  Hon.  L.  F.  Box. 

The  indictment  in  this  cause  charged  that  tlie  defendant 

•  ••11 

"  did  sell  intoxicating  bitters  to  a  person  in  quantities  less  than 
forty  gallons,' within  one  mile  of  the  court  house,  in  the  town 
of  Ashville,  in  the  county  of  St.  Clair,  contrary  to  an  act  of  the 
General  AssemVjly  of  the  State  of  Alabama,  approved  Feb- 
ruary 1st,  1871,  and  against  the  peace,"  etc.  The  defendant 
demurred  to  the  indictment,  and  his  demurrer  having  been 
Vol.  lxix. 
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overruled,  the  cause  was  tried  on  the  pea  of  not  guilty,  and 
the  defendant  was  convicted  of  the  offense  charged  against 
him.     On  the  trial,  one  Hood  was  examined  as  a  witness  for 
the  State,  who  testified,  in  substance,  that  within  twelve  months 
before  the  finding  of  the  indictment,  and  within  the  territory 
mentioned  therein,   he  applied  to  the  defendant,  who  was  a. 
licensed  practicing  phj'sician,  and  who  was  then  and  had  been 
for  several  montlis  prior  to  that  time,  prescribing  for  the  wit- 
ness for  a  disease  with  which  he  was  and  had  been  sufferings 
and  which  he  described  to  the  jury,  for  whiskey  in  which  to 
take  some  medicine  which  the  defendant  liad  previously  pre- 
scribed for  him ;  that  the  defendant  had  no  whiskey,  but  that 
he  sold  to  the  defendant  "some  bitters,"   which  he  said  would 
aid  the  medicine ;  that  he  did  not  know  whether  the  bitters 
were  intoxicating  or  not,  as  he  only  took  a  small  quantity  of 
them  at  a  time  as  medicine.     On  cross-examiuation  the  defend- 
ant asked .  the  witness,  Mdiether  the  bitters  were  labeled  as  a 
medicine.     The  court  sustained  an  objection  interposed  by  the 
State  to  this  question,  and  refused  to  allow  the  witness  to  an- 
swer it,  and  the  defendant  excepted.     The  State  then  examined 
as  a  witness  one  Yarbrough,  who  testified  that  he  took  a  drink 
of  the  bitters  purchased  by  the  witness,  Hood,  from  the  defend- 
ant,   and   that  the  bitters  were,  in  his  opinion,    intoxicating. 
The   defendant   objected   to   this    testimony   on    the   ground, 
that  it  had  not  been  shown  that  the  witness  was  a  druggist, 
physician  "  or  in  any  way  an  expert  in  such  matters ; "   but 
the  court  overruled  his  objection,  and  he  excepted.     The  defend- 
ant then  offered  to  prove  by  a  practicing  physician,  that  in  his- 
opinion  the  bitters  were  beneficial  to  the  disease  with  which 
the  witness  Hood  was  afflicted,  and  the  proper  medical  treat- 
ment  therefor,  but  the  court,  on  the  objection  of  the  State, 
refused  to  allow  this  testimony  to  go  to  the  jury,  and  the  defend- 
ant excepted.     This  being  the  substance  of  the  evidence  in- 
troduced on' the  trial,  the  defendant  asked  the  court  in  writing 
to  give  to  the  jury  the  following  charges  :     1.     "  That  if  the 
jury  believed  from  the  evidence,  that  the  defendant,  at  the 
time  the  witness  ol)tained  the  bitters  alleged  to  have  been  sold, 
was  a  practicing  physician  in  the  town  of  Ashville,  Alabama  ; 
and   that   the   witness  was   tlien  his  patient  under  treatment 
for  disease,  and  that  the  defendant,  in  good  faith,  prescribed 
such  bitters  as  a  medicine  to  be  used  by  Hood  as  such  patient, 
then  tlie  defendant  is  not  guilty."     2.     "  That  if  the  jury  be- 
lieved from  the  evidence,  that  the  witness  obtained  the  bitters 
from  the  defendant  as  a  practicing  physician,  and  under  a  pre- 
scription made  by  the  defendant  as  a  practicing  physician  for 
witness,  as  his  patient,  then  such  transaction  was  not  a  sale  un- 
der the  act  under  which  the  defendant  is  indicted  in  this  case." 
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The  court  refused  these  charges,  and  the  defendant  duly  ex- 
cepted. 

The  rulings  of  the  Circuit  Court  above  noted  are  here  assign- 
ed as  error. 

John  W.  Inzer,  for  apppellant.  (1).  The  act  under  which 
the  defendant  was  indicted,  or  so  much  thereof  as  makes  it  an 
offense  to  sell  or  dispose  of  intoxicating  bitters  \^-ithin  the  pre- 
scribed limits,  is  in  violation  of  the  provision  of  the  constitu- 
tion which  requires  that  each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title. — Con.  1868,  Art. 
4,  §  2  ;  Con.  1875,  Art.  4,  §  2.  There  is  a  material  difference 
in  the  caption  of  the  act  and  the  body  thereof.  The  caption 
is  to  prohihit  the  sale  or  otherwise  disposing  of  spirituous,  vin- 
ous or  malt  liquors  within  one  mile,  etc.  ;  while  the  act  itself 
prohibits  the  selling,  giving  or  disposing  of,  by  one  person  to 
another,  spirituous,  vinous  or  malt  liquors,  ale,  lager  beer,  or 
intotcicating  hitters  in  quantities  less  than  foi'ty  gallons  within 
the  prescribed  limits,  and  also  enxejjts  certain  places  witliin 
such  limits.  The  caption  of  the  act,  therefore,  indicates  a  total 
prohibition  of  the  sale  or  other  disposition  of  spirituous,  vin- 
ous or  malt  liquoi%-y  while  the  act  itself  is  only  a  partial  prohi- 
hitimi.,  not  only  of  the  liquors  named  in  the  caption,  but  also  of 
ale,  lAMfer  heer  and  intoxicating  hitters.  (2).  The  act  was 
passed  to  prevent  the  sale  or  other  disposition  of  the  liquors 
named,  to  be  used  as  a  beverage,  and  to  prevent  persons  from 
engagino;  in  the  sale  thereof  as  a  business ;  and  not  to  prohi])it 
a  physician  from  using  liquors  in  good  faith  in  his  practice  as  a 
drug  or  medicine.  Section  4208  of  the  Code  of  1876,  as 
amended  (Acts  1878-9  p.  71),  makes  it  an  offense  for  any  one 
in  this  State  to  sell  vinous  or  spirituous  liquors  in  quantities 
less  than  a  quart  without  a  license.  This  law  never  applied, 
nor  was  it  intended  to  apply  to  physicians  who  used  alcoholic 
stimulants  in  their  practice,  in  good  faith,  as  a  medicine.  So 
in  reference  to  the  local  statute  under  which  the  defendant  was 
indicted.  It  was  never  intended  to  proldbit  the  use  of  such 
liquors  by  physicians  in  their  practice.  A  case  which  is  out  of 
the  mischief  intended  to  be  remedied  by  the  statute,  is  out  of 
the  purview  thereof,  although  it  may  be  within  its  words. — 2 
Brick.  Dig.  p.  462,  §  18.  See  also  Huffman  v.  The  State,  29 
Ala.  40. 

H.  C.  Tompkins,  Attorney-General,  for  the  State.  (1).  The 
object  of  the  constitutional  provision  in  question  is  to  pre- 
vent the  introduction  of  matters  incongruous  with  the  title  and 
foreign  to  each  other.  The  subject  named  in  the  title  is  the 
2>rohibition  of  the  sale  of  certain  named  intoxicating  liquors ; 
Vol.  lxix. 
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and  the  proIiibitioD  of  such  sales  in  quantities  less  than  forty 
gallons,  is  not  incongmous  witli  that  title.  Nor  is  the  exten- 
sion of  the  prohibition  in  the  body  of  the  act  to  intoxicating 
bitters  the  introduction  of  foreign  matter,  since  such  bitters 
are  intoxicating  necessarily  because  they  consist  principally  of 
one  of  the  named  ^prohibited  liquors. — Ex  parte  Pollard^  40 
Ala.  77  ;  Key  v.  Jones,  52  Ala.  238 ;  Ex  parte  Iliclcey,  Ih.  228. 
(2).  There  is  nothing  in  the  point  made  by  the  demurrer  that 
the  indictment  does  not  negative  the  idea,  that  the  defendant 
was  within  the  exception  contained  in  the  proviso. —  Clark  v. 
The  State,  19  Ala.  552.  (3).  "Whether  a  given  liquor  is  in- 
toxicating or  not,  is  a  question  upon  which  any  person  may 
testify  to  his  opinion.  It  is  not  necessary  that  he  should  be  a 
druggist,  doctor,  or  an  expert.  (4).  The  act  makes  no  excep- 
tion in  favor  of  liquors  sold  as  medicines  and  this  court  can 
make  none. — Bain  v.  The  Statu,  61  Ala.  75 ;  Philips  v.  The 
State,  2  Yerg.  458;  State  v.  Whitney,  15  Ver,  298;  Com.  v. 
Kimball,  24"Pick.  366 ;  State  v.  Brown,  31  Me.  522  ;  Cam.  v. 
Sloan,  4  Cush.  52. 

SOMERVILLE,  J. — The  appellant  was  convicted  in  this 
case  of  selling  intoxicating  bitters  contrary  to  the  provisions 
of  a  local  or  special  prohibitory  law.  The  law  in  question  was 
■approved  February  1st,  1871,  and  is  entitled  "  x^n  act  to  pro- 
hibit the  sale  or  otherwise  disposing  of  spirituous,  vinous  or 
malt  liquors,  within  one  mile  of  the  court  house  in  the  town  of 
Ashville,  in  St.  Clair  county."  It  prohil)its  the  selling,  giving 
or  delivering  to  any  person  of  "  spirituous,  vinous  or  malt 
liquors,  ale,  lager  beer  or  intoxicating  hitters,  in  quantities  less 
than  forty  gallons,^''  within  one  mile  from  the  court  house  of 
St.  Clair  county,  in  the  town  of  Ashville.  There  are  two^c>- 
visos  to  the  act,  which  except  certain  cases  from  its  operation, 
not  here  necessary  to  be  mentioned. 

It  is  urged  that  this  act  is  unconstitutional,  as  being  violative 
of  that  clause  of  the  constitution  which  provides  that  ''each 
law  shall  contain  but  one  subject,  which  shall  be  clearly  ex- 
])ressed  in  its  title,"  etc.— Con.  1875,  Art.  4,  §  2 ;  Con.  1868, 
Art.  4,  §  2.  The  grounds  of-  this  objection  are,  in  our  opinion, 
untenable.  The  subject  of  the  act  lias  reference  to  the  pro- 
hibition of  the  sale  of  certain  liquors.  Tliis  need  not  be  an 
entire  or  total  prohibition,  but  it  may  be  a  partial  one,  or  a 
mere  regulation  of  the  subject-matter  only.  Intoxicating  bit- 
ters, too,  may  manifestly  be  included  within  the  class  of 
liquors  described  in  the  title.  The  purpose  of  this  constitu- 
tional provision  was  to  prevent  the  introduction,  into  the  body 
of  an  act,  of  any  such  foreign  or  incongruous  matter  as  may 
not  reasonably  be  comprehended  within  the  title,  or  be  properly 
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referable  to  it.  It  is  not  to  be  objected  tliat  the  law  contains 
various  details,  if  they  all  relate  to  one  general  subject,  and  the 
title  of  the  act  itself  is  so  definite  as  not  to  mislead  or  deceive. 
— Ex  parte  Pollard^  40  Ala.  77,  and  other  authorities  cited  l)y 
the  Attorney-General.  See  also  Woodson  v.  Murdoch^  22 
Wall.  351 ;  Dorsey's  Appeal,  72  Penn.  St.  X92 ;  Mills  v.  Char- 
leion,  9  Amer.  Rep.  578. 

Tlie  indictment  charged  a  violation  of  this  special  law  with 
sufficient  definiteness.  It  was  referred  by  its  general  tenor  and 
further  described  by  the  date  of  its  approval.  It  was  unnec- 
essary to  set  forth  the  whole  act,  as  is  insisted  on  by  appellant's 
counsel.  It  was  njmblic  statute,  of  which  the  court  was  re- 
quired to  take  judicial  notice  without  being  pleaded.  Though 
local  in  its  nature,  it  extended  to  all  persons  who  might  come 
within  the  territorial  limits  described,  and  to  this  extent  it  con- 
cerned the  public  generally. — 1  Wliart.  Law.  Ev.  §  293  ;  Zevy 
V.  The  Staie^  6  Ind  281 ;  Crawford  v.  Planter'' s  and  Merchant's 
Bank,  MoUle,  6  Ala.  289. 

It  was  unnec3ssary  for  the  indictment  to  aver  that  the  de- 
fendant did  not  come  within  the  operation  of  the  exceptions 
created  l)y  the  provisos  of  the  act.  This  was  matter  of  defense 
not  required  to  be  anticipated  by  the  prosecution,  but  which 
would  more  pro[)erly  come  from  the  defendant.  The  rule 
would,  however,  be  otherwise  in  cases  where  exceptions  are  in- 
corporated in  the  enacting  clause,  for  then  it  would  be  neces- 
sary to  negative  them  in  order  to  bring  the  alleged  crime  within 
the  words  of  the  statute. —  I  Whart  Cr.  Law,  §  379;  1  Bish. 
Cr.  Proc  §^  631-633;  Clark  v.  The  State,  19  Ala.  552; 
Becker  v.  The  State,  8  Ohio  St.  Rep.  (N.  S.)  391. 

It  was  competent  for  the  witness  Yarbrough  to  testify  to  his 
opinion  as  to  the  intoxicating  properties  of  the  bitters  proved 
to  have  been  sold  by  the  defendant.  This  is  a  matter  of  com- 
mon knowledge,  where  a  witness  is  shown  to  have  had  an  op- 
portunity of  personal  observation,  or  of  experience,  such  as  to 
enable  him  to  form  a  correct  opinion.  It  is  not  required  that 
he  should  be  a  technical  expert. — Merkle  v.  The  State,  37  Ala. 
139. 

The  evidence  was  properly  excluded  showing  how  the  bitters 
were  labeled.  This  was  irrelevant,  as  it  rendered  them  neither 
more  nor  less  intoxicating  The  actual  properties  of  the 
beverage  sold  was  the  question  submitted  to  the  jury,  not  the 
represented  properties. 

The  evidence  in  this  case  showed  that  the  defendant  was  a 
licensed  practising  physician  and  that  he  prescribed  the  bitters 
which  he  is  alleged  to  have  sold,  to  a  patient  who  was  at  the 
time  under  his  treatment.     It  was  also  proposed  to  be  proved. 
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by  expert  medical  testimony,  that  this  was  the  proper  scientitie 
treatment  in  the  given  case. 

It  was  contended,  under  this  state  of  facts,  that  if  the  ap- 
pellant gave  or  sold  the  bitters  in  question  as  a  prescription,  and 
in  good  faith,  he  would  not  come  within  the  prohibition  of  the 
statute,  and  should  be  acquitted,  and  the  correctness  of  this 
view  is  directly  raised  by  the  charges  requested  to  be  given  at 
the  instance  of  the  appellant. 

We  know  of  no  principle  of  law  which  would  authorize  us 
to  incorporate  so  important  an  exception  into  the  statute.  The 
facts  of  the  case  may  have  constituted  a  good  reason  why  the 
grand  jury  should  have  refused  to  find  a  bill,  but  there  is  no 
exception  made  in  the  statute  in  favor  of  physicians,  druggists, 
or  any  other  persons  whomsoever,  and  this  court  can  not  en- 
graft one  in  their  favor  without  the  exercise  of  the  legislative 
power,  which  it  does  not  possess.  The  question  presented  is 
not  a  novel  one,  though  not  before  decided  in  this  State.  IVLr. 
Wharton  states  the  rule  to  be,  that,  "  unless  there  is  an  express 
exception  in  the  statute  the  fact  that  the  liquor  was  bought  for 
medicine  is  no  defense." — 3  Whart  Amer.  Law,  §  2439. 

In  the  case  of  the  Commonwealth  v.  Kimhall,  24  Pick.  366, 
the  point  was  made,  that  where  liquor  was  bought  to  be  used 
hmia  fide  for  the  purpose  of  medicine,  the  sale  of  it  did  not 
come  within  the  purview  of  a  proliilntory  liquor  law,  general 
in  its  terms.  Chief  Justice  Shaw  observed  in  answer  to  this 
suggestion  :  "  If  it  were  sufficient  to  avoid  the  prohibition  of 
the  statute,  for  the  purchaser  to  say  that  the  spirits  were  intended 
for  medicine,  it  would,  in  effect,  repeal  the  statute.  But  the 
decisive  answer  is  that  the  legislature  has  made  no  such  excep- 
tion." The  same  or  similar  points  have  been  repeatedly  set- 
tied  in  other  cases.  See  State  v.  Broimi^  31  Me.  522 ;  Woods 
V.  The  State,  36  Ark.  36,  (S.  C.  38  Amer.  Eep.  22);  Wric/ht  v. 
The  State,  101  111.  126,  and  other  authorities  cited  in  brief  of 
Attorney-General,  and  in  3  Whart.  Cr.  Law,  §  2439,  note  (q). 

The  application  of  any  other  rule  would  be  fraught  with 
difficulty,  if  not  impracticability.  The  frequency  of  imposture 
on  the  one  hand,  and  abuse  on  the  other,  would  be  innninent, 
and  sagacious  foresight  in  this  respect  may  have  been  a  potent 
reason  with  the  General  Assembly  for  excluding  exceptions 
which  found  place  in  fonner  statutes  relating  to  the  same  sub- 
ject-matter. We  are  not  to  be  supposed  as  intimating  that 
physicians  or  druggists  would  be  prohibited,  under  sucli  a 
statute  as  the  one  in  question,  from  the  bona  fide  use  of  spirit- 
uous liquors  in  the  necessary  compounding  of  medicines  manu- 
factured, mixed,  or  sold  by  them.  This  would  not  be  within 
the  evils  intended  to  be  remedied  by  such  prohibitory  enact- 
ments, nor  even  within  the  strict  letter  of  the  statute. 
16 
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•We  discover  no  errors  in  any  ruling  of  the  Circuit  Court, 
and  its  judgment  is  affirmed. 


TV^oodbury  v.  The  State. 

Indictment  for  obtainiTig  Personal  Property  under  False 

Pretenses. 

1.  Charges  of  the  court  ex  mero  motu  ;  how  case  should  be  presented  to  the 
jurif  by. — The  general  charge  of  the  court,  given  e.r  mero  motu,  should  pre- 
sent the  case  on  trial  in  all  the  phases  and  aspects  in  which  the  jury 
ought  to  consider  it,  not  giving  any  undue  prominence  to,  or  leaving  in 
obscurity  any  phase  or  aspect,  which  the  testimony  tends  to  support ; 
and  if  such  charge  in  effect  discards,  or  ignores,  and  thereby  induces  the 
jury  to  discard  any  real,  material  element  of  the  offense  imputed  to  the 
accused,  it  ought  not  to  be  supported. 

2.  False  pretenses ;  when  u\dictable. — A  false  pretense,  to  be  indicta- 
ble, must  be  calculated  to  deceive  and  defraud,  and  must  be  of  a  material 
fact,  on  which  the  party  to  whom  it  is  made,  has  the  right  to  rely,  and 
not  the  mere  expression  of  an  opinion,  or  of  facts  open  to  his  present 
observation,  and  in  reference  to  which,  if  he  observed,  he  could  obtain 
correct  knowledge. 

3.  Same  ;  want  of  prndence  in  the  party  to  whom  made,  no  defense. — As 
a  general  rule,  if  the  pretense  is  not  absurd  or  irrational,  or  if  the  party 
to  whom  it  is  made  had  not,  at  the  very  time  it  was  made  and  acted  up- 
on, the  means  at  hand  of  detecting  its  falsehood,  if  he  was  really  imposed 
on,  his  want  of  prudence  is  not  a  defense. 

4.  Same ;  false  statement  as  to  location  of  residence,  when  sufficient. 
Under  an  indictment  for  obtaining  personal  property  under  false  pre- 
tenses, if  the  residence  of  the  accused  at  a  particular  locality  was  a  mate- 
rial fact  in  the  transaction  between  him  and  the  party  from  whom  he  ob- 
tained the  property ;  and  if,  with  the  intent  to  defraud  such  party,  he 
misrepresented  the  locality  of  his  residence,  and  by  means  of  the  misrep- 
resentation obtained  the  property,  the  misrepresentation  being  a  control- 
ling inducement  with  the  owner  to  part  with  the  property,  it  is  no  defense, 
that,  if  the  owner  had  taken  the  precaution  to  inquire  at  the  particular 
locality,  he  could  have  found  that  it  was  not  the  residence  of  the  accused, 
and  would  not  have  been  deceived  and  defrauded. 

5.  Same  ;  must  be  a  controlling  inducement  with  the  owner  to  part  with 
Ms  property. — AVhile  the  false  pretense  need  not  be  the  sole,  exclusive  or 
decisive  cause  operating  to  induce  the  owner  to  part  with  his  property, 
it  must  be  a  controlling  inducement  to  that  end.  If  he  would  not  have 
parted  with  his  property  in  the  absence  of  the  false  pretense,  the  offense 
is  complete. 

6.  Charge  of  the  court ;  when  erroneous. — As  a  general  rule,  if  affirma- 
tive charges  assert  correct  legal  propositions,  their  generality,  obscurity, 
or  ambiguity  must  be  obviated  by  a  request  for  more  specific  instructions ; 
but  if  the  immediate,  direct  tendency  of  such  instructions  is  to  mislead 
the  jury,  diverting  their  attention  from  material  evidence,  and  from  the 
consideration  of  controlling  inquiries,  or  creating  the  impression  that  they 
are  authorized  to  exclude  evidence  they  ought  to  consider,  such  instruc- 
tions are  erroneous,  and  will  operate  a  reversal  of  the  judgment  they  have 
induced. 
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7.  Same. — Where,  on  the  trial  of  a  defendant  indicted  for  obtaining 
a  sewinor  machine  nuiler  false  pretenses,  the  evidence  of  the  party  from 
whom  the  defendant  obtained  the  machine  tended  to  show,  that  he  was 
not  influenced  in  parting  with  the  machine  by  the  false  representations 
made  to  him  by  the  defendant,  a  charge  given  at  the  request  of  the  State, 
which  assumes  to  state  the  elements  of  the  offense,  and  omits  all  proper 
reference  to  such  evidence,  has  an  immediate  tendency  to  mislead  the 
jury,  and  is  erroneous. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Semmes. 

The  defendant  was  convicted  under  tlie  second  count  in  an 
indictment  contanining  three.  That  count  charges,  that  with 
iptent  to  defraud,  he  did  falsely  pretend  to  Edwnn  R,  Qnattle- 
baum,  that  he  resided  in  Mobile,  on  Chestnut  street,  between 
Cleveland  and  Morton  streets,  and  by  reason  of  such  false  pre- 
tense obtained  from  the  said  Edwin  R.  Quattlebaum,  one 
sewing  machine  of  the  value  of  sixty  dollars.  On  the  trial  Mr. 
Quattlebaum  and  other  witnesses  were  examined  on  behalf  of 
the  State,  and  their  testimony  tended  to  show  that  the  defend- 
ant, on  or  about  July  8th,  1881,  applied  to  Mr.  Quattlebaum, 
who  was  engaged  in  the  business  of  selling  sewing  machines, 
and  was  at  that  time  unacquainted  with  the  defendant,  to  pur- 
chase a  machine,  stating  to  him  that  his  name  was  John  Henry, 
and  that  he  resided  in  Mobile  on  Chestnut  street,  between 
Cleveland  and  Morton  streets,  of  which  a  memorandum  was 
made  by  Mr.  Quattlebaum ;  that  an  agreement  was  entered  into 
between  the  defendant  and  Mr.  Quattlebaum  to  the  effect,  that 
the  defendant  should  take  a  machine  worth  sixty  dollars  on  trial 
for  a  week,  and  if  at  the  end  of  that  time  he  liked  it  and  con- 
cluded to  purchase  it,  he  could  do  so  by  making  the  first  pay- 
ment of  five  dollars  thereon,  the  balance  to  be  paid  afterwards 
in  monthly  installments ;  and  that  the  machine  was  delivered 
to  a  woman  living  on  the  designated  street  for  the  defendant. 
The  evidence  further  tended  to  show  that  the  representation 
of  the  defendant  as  to  the  location  of.  his  residence  was  false, 
and  that  he  obtained  the  machine  with  an  intent  to  defraud. 
Mr.  Quattlebaum,  in  his  testimony,  stated,  "that  it  was  not  the 
location  of  the  house  that  induced  him  to  part  with  the  ma- 
chine ;  that  he  w^ould  have  let  the  prisoner  have  the  machine, 
if  he  had  given  him  any  other  address  in  Mobile.  It  was  the 
belief  that  the  prisoner  had  a  permanent  residence  in  Mobile, 
arising  from  the  prisoner  giving  the  order  that  the  machine  be 
delivered  at  a  particular  place  specified  by  the  prisoner,  that  in- 
duced the  witness  to  part  with  the  machine.  That  if  he  had 
known  that  the  prisoner  lived  on  Palmetto  street,  between 
Royal  and  St.  Emanuel  [where  the  testimony  tended  to  show 
he  did  live],  or  if  any  other  person  than  the  prisoner  had  so  told 
him,  and  the  prisoner  had  not  mentioned  his  residence,  the  wit- 
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ness  would  have  let  liim  have  the  machine.  But  that  he  would 
not  have  let  him  have  the  machine  unless  the  prisoner  had  given 
him  some  place  of  residence,  and  that  he  believed  that  the  pris- 
oner lived  on  Chestnut  street,  between  Cleveland  and  Morton 
streets,  where  the  prisoner  ordered  the  machine  to  be  sent." 

The  court  then,  at  the  request  of  the  solicitor,  gave  separately 
the  following  charges :  2.  "  That  it  is  enough,  if  a  material  part 
of  the  pretense  be  false,  that  it  be  made  with  intent  to  defraud, 
and  that  it  induces  the  person  sought  to  be  wronged  to  part  with 
his  property  on  the  strength  of  sucli  representation  or  pretense." 
3.  "  Whether  a  material  representation  was  falsely  made  as  of 
a  fact,  whether  it  was  made  with  intent  to  defraud,  whether 
in  consequence  of  such  representation,  and  relying  on  it,  the 
owner  was  induced  to  part  with  the  alleged  thing  of  value,  are 
all  inquiries  for  the  jury  under  proper  instructions.  And  these 
being  affirmatively  proved,  conviction  should  follow  irrespective 
of  other  representations  made  and  proved  as  aforesaid,  when  [it 
was]  the  moving  inducement  to  part  with  the  thing;  and  in 
this  case,  if  the  owner  was  induced  to  part  with  the  sewing  ma- 
chine because  of  false  representations  made  by  the  defendant,^ 
by  words,  acts,  or  deeds,  with  the  intent  to  defraud,  and  with 
intent  to  make  the  owner  believe  (no  matter  what  words  were 
used  by  the  defendant),  that  the  defendant  resided  at  the  place 
charged,  then  the  jury  should  convict."  4.  "  The  court  charges 
the  jury  that  a  false  pretense  is  a  false  representation,  which 
may  be  in  mere  oral  words,  or  it  may  be  in  writing,  or  by  signs, 
or  the  like,  relating  to  some  existing  or  past  fact ;  and  if  it  act- 
ually misleads  and  produces  such  a  cheat  as  to  obtain  from  an- 
other any  personal  property,  with  the  intent  to  injure  or  de- 
fraud, it  is  sufficient."  To  each  of  these  charges  the  defendant 
separately  excepted. 

The  defendant  having  been  convicted,  she  reserved,  by  bill 
of  exceptions,  the  rulings  of  the  lower  court  above  noted  for 
the  consideration  of  this  court,  and  here  assigns  the  same  a& 
error. 

Gregory  L.  Smith,  for  appellant. 

H.  C.  ToMPKEs-^s,  Attorney-General,  and  F.  B.  Clark,  Jr.,. 
for  the  State. 

BRICKELL,  C.  J. — The  indictment  contains  three  counts; — 
the  first  charging  the  appellant  with  the  larceny  of  a  sewing  ma- 
chine, of  the  value  of  sixty  dollars, — the  second  and  third  charg- 
ing him  with  obtaining  the  machine  under  false  pretenses.  The 
appellant  pleaded  not  guilty,  and  the  verdict  was  of  guilty  on  the 
second  count,  which  operates  an  acquittal  on  the  other  counts. 
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The  questions  now  presented  arise  on  exceptions  to  instructions 
given  the  jury  by  the  court  at  the  request  of  the  State,  and  an 
instruction  on  the  effect  of  the  evidence  requested  by  the  ap- 
pellant, and  refused. 

The  instructions  given  by  the  court,  numbered  in  the  bill  of 
exceptions  two,  three  and  four,  are  assailed  upon  the  ground, 
that  vt^hile  assuming  to  state  the  elements  of  the  offense  of  obtain- 
ing money  or  goods  under  false  pretenses,  they  utterly  omit  or 
ignore  the  important  inquiry,  whether  the  particular  pretense 
alleged  had  a  capacity,  if  false,  to  mislead  and  to  deceive,  or 
having  that  capacity,  the  prosecutor  acted  upon  it,  and  was 
misled  or  deceived  b}^  it ;  and  whether  by  the  exercise  of  com- 
mon prudence,  he  could  not  have  avoided  imposition  from'  it. 
These  instructions  were  probably  intended  to  be  literal  extracts 
from  opinions  of  this  court,  defining  this  offense,  embodying 
its  elements,  so  far  as  the  facts  of  the  particular  cases,  and  the 
questions  involved,  required  a  definition  of  the  offense,  and  a 
description  of  its  constituent  ingredients.  As  applied  to  the 
particular  cases,  the  court  is  committed  to  their  correctness  as 
legal  propositions.  But  it  is  very  far  from  being  a  satisfaction 
of  the  duty  of  a  primary  court,  in  instructing  the  jury,  to  bor- 
row these  propositions,  and  recite  these  definitions,  without 
adaptation  of  them  to  the  facts  of  the  case  which  is  submitted 
for  the  consideration  and  determination  of  the  jury.  The  mere 
recitation  of  definitions,  or  of  elementary  principles,  is  more  of- 
ten calculated  to  confuse  and  mislead,  than  to  instruct  a  jury. 
The  instructions  given  by  the  court  afiirmatively,  exmero  motu, 
should  present  the  particular  case,  in  all  the  phases  and  aspects 
in  which  the  jury  ought  to  consider  it;  not  giving  any  undue 
prominence  to,  or  leaving  in  obscurity,  any  phase  or  aspect 
there  is  evidence  tending  to  support ;  and  if  such  instructions 
in  effect  discard  or  ignore,  and  thereby  induce  the  jury  to  dis- 
card or  ignore  any  real,  material  element  of  the  offense  im- 
puted to  the  accused,  they  ought  not  to  be  supported. — Corbett 
V.  State,  31  Ala.  329;  Gooden.  v.  State,  55  Ala.  178;  Holmes  v. 
The  State,  23  Ala.  17. 

A  false  pretense,  to  be  indictable,  must  be  calculated  to  de- 
ceive and  defraud.  As  of  an  actionable  misrepiesentation,  it 
must  be  of  a  material  fact,  on  which  the  party  to  whom  it  is 
made,  has  the  right  to  rely ;  not  the  mere  expresssion  of  an 
opinion,  and  not  of  facts  open  to  his  present  observation,  and 
in  reference  to  which,  if  he  observed,  he  could  obtain  correct 
knowledge.  Whether  the  prosecutor  could  have  avoided  impo- 
sition from  the  false  pretense,  if  he  had  exercised  ordinary  pru- 
dence and  discretion  to  detect  its  falsity,  is  not  a  material  in- 
quiry. As  a  general  rule,  if  the  pretense  is  not  of  itself  al)surd 
•or  irrational,  or  if  he  had  not  at  the  very  time  it  was  made  and 
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acted  on,  the  means  at  liand  of  detecting  its  falsehood,  if  he 
was  reallj  imposed  on,  his  want  of  prudence  is  not  a  defense. 
2.  Whart.  Cr.  Law,  §  2128,  If  the  residence  of  the  accused  at 
a  particular  locality  was  a  material  fact  in  tlie  transaction  be- 
tween him  and  the  prosecutor;  if 'with  the  intent  to  defraud 
the  prosecutor,  the  prisoner  misrepresented  the  locality  of  hia 
residence,  and  by  means  of  the  misrepresentation  obtained  the 
sewing  machine,  the  misrepresentation  being  a  controlling  in- 
ducement with  the  prosecutor  to  part  with  his  property,  it  i& 
not  a  defense,  that  if  the  prosecutor  had  taken  the  precaution  to 
inquire  at  the  particular  locality,  he  could  have  found  it  was 
not  the  residence  of  the  prisoner,  and  would  not  have  been  de- 
ceived and  defrauded.  The  prosecutor  had  a  right  to  rely  on 
the  representation,  and  tliere  was  no  obligation  or  duty  to  the 
prisoner  to  inquire  into  its  truth,  or  whether  he  was  dealing- 
fairly  and  honestly. 

The  false  pretense  must  not  only  be,  however,  of  a  material 
fact,  but  it  must  have  been,  not  the  sole,  exclusive  or  decisive 
cause,  but  a  controlling  inducement  with  the  prosecutor  for  the 
transfer  of  his  money  or  property.  Other  considerations  may 
mingle  with  the  false  pretense,  having  an  influence  upon  the 
mind  and  conduct  of  the  ]3rosecutor;  yet,  if  in  the  absence  of 
the  false  pretense,  he  would  not  have  parted  with  his  property, 
the  oiianse  is  complete. — People  v.  Haines,  11  Wend,  557. 
But  if  without  the  false  pretense  he  would  have  parted  with 
his  property — if  that  is  not  an  operative,  moving  cause  of  the 
transfer — if  he  did  not  rely  and  act  upon  it,  there  may  be  false- 
hood, but  there  is  not  crime. — 2  Whart.  Ev.  §§  2120-22.  In 
view  of  the  evidence  of  the  prosecutor,  tending  strongly  to  the 
conclusion,  if  it  is  not  a  positive  aihrmation,  that  the  misrepre- 
sentation of  the  locality  of  his  residence,  imputed  to  the  ac- 
cused, had  no  influence  with  him  in  causing  or  inducing  him  ta 
part  with  the  sewing  machine,  the  instructions  given  the  jury  seem 
10  us  erroneous.  If  to  this  phase  of  tlie  case,  they  can  be  regarded 
as  directing  the  attention  and  consideration  of  the  jury,  it  i& 
only  l)y  the  construction  which  counsel,  accustomed  to  a  close 
examination  of  legal  propositions,  would  place  upon  them.  As 
a  general  rule,  if  affirmativ^e  charges  assert  correct  legal  propo- 
sitions, their  generality,  obscurity,  or  ambiguity  must  be  obvi- 
ated by  a  request  for  more  speciflc  instructions.  But  if  the 
immediate,  direct  tendency  of  such  instructions  is  to  mislead 
the  jury,  diverting  their  attention  from  material  evidence,  and 
from  the  consideration  of  controlling  inquiries,  or  creating  the 
impression  that  they  are  authorized  to  exclude  evidence  they 
ought  to  consider,  such  instructions  are  erroneous,  and  must  op- 
erate a  reversal  of  a  judgment  they  have  induced. 

These  instructions,  omitting  all  proper  reference  to  the  evi- 
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dence  of  the  prosecutor,  tending  to  show  that  he  was  not  influ- 
enced in  parting  with  the  machine  by  the  representation  of  the 
accused,  that  his  residence  was  at  a  particular  locality,  in  effect 
excluding  that  evidence  from  the  consideration  of  the  jury,  had 
an  immediate  tendency  to  mislead  them.  It  was  the  duty  of  the 
court  to  instruct  the  jury,  that  if  the  misrepresentation  was  not 
an  inducing,  controlling  motive  with  the  prosecutor  to  part 
with  the  machine,  there  should  not  be  a  conviction  of  the  ac- 
cused upon  either  of  the  counts  for  false  pretenses. —  Common- 
wealth V.  Damson^  1  Cusli.  33.  It  is  not  necessary  to  pass  up- 
on the  other  exceptions,  as  this  view  wull  probably  l)e  decisive 
of  the  case  on  another  trial. 
Reversed  and  remanded. 


Collier  v.  The  State. 

Indictment  for  Manslaughter. 

1.  Manslaughter  in  first  degree. — Death  caused  by  a  blow  intentionally 
stricken  with  an  instrument  calculated  to  produce  death,  unless  shown  to 
have  been  inflicted  in  self-defense,  can  never  be  less  than  manslaughter 
in  the  first  degree. 

2.  When  a  charge  is  not  a  reversible  error. — On  the  trial  of  one  indicted 
for  manslaughter,  a  charge  that  "mere  words,  no  matter  how  abusive 
and  insulting,  never  reduce  homicide  to  manslaughter,"  although  alien 
to  the  issue  and  unnecessary,  is  without  injury  to  the  accused,  and  will 
not  work  a  reversal  of  the  judgment  of  conviction. 

3.  Charge ;  what  erroneous. — The  giving  of  a  charge  at  the  request  of 
the  State,  which  prelermits  all  inquiry  as  to  venue,  is  a  reversible  error. 

Appeal  from  the  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Semmes. 

The  appellant  was  indicted  for  manslaughter.  Evidence  was 
introduced  on  the  trial  tending  to  show,  that  Jim  Bradford,  the 
deceased,  a  few  minutes  before  he  was  killed  by  the  appellant, 
had  used  insulting  and  abusive  language  to  the  appellant's 
mother  in  his  presence.  Evidence  was  also  offered  tending  to 
show  that  the  defendant  acted  in  self-defense.  The  court,  at 
the  request  of  the  State,  charged  the  jury  as  follows :  "  The 
court  charges  the  jury,  that  mere  words,  no  matter  how  abusive 
and  insulting,  never  reduce  homicide  to  manslaughter;  and  no 
words  that  Jim  Bradford  could  have  used  to  the  defendant's 
mother,  could  have  justified  or  excused,  under  the  law,  the  de- 
fendant in  shooting  Jim  Bradford  with  a  pistol,  or  in  taking  his 
life."     The  court  also  gave  to  the  jury,  at  the  request  of  the 
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State,  a  charge  wliich  authorized  a  conviction  on  a  hypothetical 
state  of  facts,  without  reference  to  the  venue  in  which  the  crime 
was  committed.  To  the  giving  of  these  charges  the  appellant 
separately  excepted.  The  jury  returned  a  verdict  of  guilty, 
upon  wliich  tlie  court  rendered  judgment;  and  from  this  judg- 
ment this  appeal  was  taken. 

,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  tlie  reporter.) 

STONE,  J. — Death  caused  by  a  blow  intentionally  stricken, 
with  an  instrument  calculated  to  produce  death,  unless  shown 
to  have  been  inflicted  in  self-defense,  can  never  be  less  than 
manslaughter  in  the  first  degree. — McManus  v.  The  /State,  36 
Ala.  285 ;  Jfitckell  v.  The  State,  60  Ala.  26.  The  indictment 
in  this  case  charges  only  manslaughter  in  the  first  degree,  and 
]ience  any  inquiry  into  the  ingredients  of  murder,  save  for  the 
purpose  of  showing  the  difference  between  it  and  manslaughter, 
is  alien  to  the  issue  formed  in  this  case.  The  first  clause 
-of  charge  numbered  1,  while  correct  as  a  principle  of  law, 
-was  probably  unnecessary  in  this  cause,  but  we  are  unable  to 
perceive  how  it  could  have  wrought  any  injury  to  the  accused. 

The  second  charge  asked  pretermits  all  inquiry  as  to  venue. 
This,  we  suppose,  was  an  oversiglit ;  but  under  a  long  and  un- 
broken line  of  decisions  in  this  court,  that  omission  vitiates  the 
charge,  —^«^w  v.  The  State,  61  Ala.  75.  The  City  Court  erred 
in  giving  it. 

Reversed  and  remanded.  Let  the  accused  remain  in  custody 
until  discharged  by  due  course  of  law. 


Harman  v.  The  State. 

Indictment  for  Carrying  a  Concealed  Pistol. 

1.  Carrying  concealed  pistol ;  can  not  he  carried  within  curtilage  of  de- 
Jendant's  abode. — Under  the  pro\'i8ions  of  the  act  of  February  19th,  1881, 
amentlatory  of  section  4109  of  the  Code,  (Pamph.  Acts  1880-1,  p.  38),  it 
is  no  defense  to  an  indictment  for  carrying  a  pistol  concealed  about  the 
person,  that  the  defendant,  at  the  time  of  the  commission  of  the  act,  was 
within  the  curtilage  of  his  own  abode.  No  such  exception  is  made  by 
Ihe  statute. 
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Appeal  from  Tallapoosa  Circuit  Court. 

Tried  before  Hon.  James  E.  Cobb. 

At  the  fall  term,  1881,  of  said  court,  Henry  Harman  was 
indicted  for  carrying  a  pistol  concealed  about  liis  person ;  and 
at  a  subsequent  term  he  was  tried  and  convicted  thereof.  The 
evidence  was  uncontroverted  that  he  carried  the  pistol  concealed 
about  his  person,  as  charged,  but  it  was  shoMm  that,  at  the  time, 
he  was  within  the  curtilage  of  his  place  of  abode.  The  defend- 
ant asked  the  court  in  writing  to  charge  the  jury  as  follows : 
*•  That  if  the  evidence  on  behalf  of  the  State  only  shows  that 
the  defendant  was  at  his  home  and  within  the  curtilage  of  his 
place  of  abode  at  the  time  the  pistol  was  carried,  then  it  is  im- 
material whether  he  carried  it  concealed  or  not,  and  they  must 
find  the  defendant  not  guilty."  The  court  refused  to  give  the 
charge,  and  he  excepted. 

L.  W.  Martin,  for  appellant.  (I^o  brief  came  to  the  hands 
of  the  reporter). 

H.  C.  Tompkins,  Attorney-General,  for  tlie  State,  cited  Acts 
of  1880-1,  p.  38;  Owen  v.  The  State,  31  Ala.  387. 

STONE,  J.— The  act  to  amend  section  4109  of  the  Code, 
approved  February  19th,  1881— Pamph.  Acts  1880-1,  38— is 
plain  and  positive  in  its  terms.  It  contains  no  exception  in  fa- 
vor of  persons  within  the  curtilage  of  their  own  abodes.  The 
charge  asked  was  rightly  refused. — Owen  v.  The  State,  31 
Ala.  387. 

Affirmed. 


Jackson  «&  Dean  v.  The  State. 

Indictment  for  Robhery. 

1.  Indictment  for  robbery;  averment  of  value  of  projierty  taken. — An 
indictment  for  robbery  that  does  not  contain  a  distinct  averment  of  tiie 
value  of  the  property  alleged  to  have  been  taken,  is  insufficient. 

2.  Same. — An  averment  in  such  an  indictment  charging  that  the 
defendant  "  feloniously  took  one  valise  containing  clothing  of  the  value 
of  twenty  dollars,"  is  an  averment  that  the  taking  was  of  the  valise 
and  of  the  clothing  contained  therein,  and  that  the  collective  or  aggregate 
value  was  twenty  dollars. 

3.  AdmissibilUy  of  confessions. — A  confession  by  a  defendant  made  in 
the  absence  of  threats  or  promises,  or  other  inducement  to  avow  or  dif^- 
avow  his  guilt,  is  admissible,  although  it  was  made  while  the  defendant 
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was  confined  in  prison,  to  an  officer  in  charge  -oi,   and  havuig  authority 
over  him,  and  in  the  absence  of  friends  and  coimsei. 

4.  Robbery;  proof  of  value  of  property  taken,  wJien  sufficient. — On  a 
trial  for  robbery  it  is  not  necessary  to  prove  that  the  property  alleged  to 
have  been  taken,  had  a  specific  pecuniary  value.  It  is  sufficient  that  it 
was  not  worthless,  that  it  was  not  wholly  unfit  for  use,  or  that  the  owner 
kept  and  preserved  it  as  of  value  to  him,  although  its  pecuniary  value 
was  nominal,  insignificant,  or  incapable  of  estimation. 

5.  Charge  of  the  court;  when  should  not  be  given. — It  is  the  duty  of  the 
court  to  avoid  giving  of  its  own  motion,  and  to  refuse  to  give  at  request 
of  parties,  any  instruction  tending  to  withdraw  from  the  consideration  of 
the  jury,  or  to  divert  their  attention  away  from  any  evidence  of  a 
material  fact,  or  from  which  they  could  properly  infer  the  existence  of 
such  fact. 

6.  Robbery;  irhat  constitutes  violence. — While  it  may  be  true,  that  the 
mere  stealthy  taking,  or  the  sudden,  unexpected  snatching  of  goods 
from  the  person  of  another,  will  not  constitute  robbery ;  yet,  whenever 
the  taking  is  .resisted,  and  the  resistance  is  overcome  by  violence,  or 
whenever  resistance  is  prevented  by  threats  of  actual  violence,  creating 
a  reasonable  apprehension  of  it,  the  offense  is  committed. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  lion.  T.  M.  Arrixgton. 

At  tiie  February  term,  1882,  of  said  court,  an  indictment  in 
the  form  prescribed  by  the  Code  was  found  against  the  appel- 
lants and  another,  cliarging  them  with  robbery.  The  appellants 
demurred  to  the  indictment,  and  their  demurrer  having  Ijeen 
overruled,  they  were  tried  on  the  plea  of  not  guilty.  The  in- 
dictment and  the  points  made  by  the  demurrer  are  sufficiently 
set  forth  in  the  opinion.  The  only  testimony  introduced  on 
the  trial  showing  the  circumstances  attending  the  commission 
of  the  offense,  was  that  of  a  boy  about  eleven  years  of  age,  - 
named  Joe  Reese,  from  whose  person  the  property  is  alleged  to 
have  been  taken.  This  witness  testified,  that  one  night,  prior 
to  the  finding  of  the  indictment,  as  he  was  carrying  the  valise 
of  Xathan  Alexander  from  the  depot  to  Alexander's  room  in 
the  city  of  Montgomery,  he  was  followed  by  three  men,  one  of 
whom  finally  came  up  to  him,  and  commenced  a  conversation 
with  him  about  the  valise,  and  asked  his  permissio»  to  carry 
tlie  valise  for  him,  stating  that  it  was  too  heavy  for  him  to 
carry  ;  that  witness  let  the  man  take  the  valise,  and  after  hav- 
ing carried  it  about  two  blocks,  on  request  of  witness,  the  man 
returned  the  valise  to  him ;  that  witness  then  carried  the  valise 
to  within  a  short  distance  of  Alexander's  room,  when  the  man 
"snatched  hold  of  the  valise  and  wrenched  it  from  his  hands 
by  force,"  and  that  the  man  then  put  his  hand  in  his  pocket 
and  "threatened  witness";  and  that  the  man  then  ran  off  carrying 
the  valise,  in  company  with  the  other  two  men,  who  had  con- 
tinued to  follow  witness,  and  who  were  very  near  him  when 
the  valise  was  "  snatched "  out  of  his  hands.  The  witness 
fg-iled  to  identify  the  appellants,   but  there  was  othqr  evidence 
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tending  to  show  that  tliey  were  two  of  the  guilty  parties.  The 
evidence  also  showed  that  the  valise  contained  clothing,  and 
the  valise  and  clothing  were  worth  about  twenty  dollars.  Tes- 
timony was  also  introduced  on  behalf  of  the  State  showing 
that  the  appellants,  while  they  were  in  the  guardhouse  in  the 
city  of  Montgomery,  as  prisoners,  and  in  the  absence  of  friends 
and  counsel,  confessed  to  the  chief  of  pcjlice  of  said  city,  who 
had  charge  of,  and  authority  over  them,  facts  showing  their 
complicity  in  the  commission  of,  the  offense,  but  sucli  con- 
fession was  not  introduced  until  after  it  had  been  shown  to  the 
court,  that  "•  no  threats  or  promises  were  made  or  inducements 
held  out  to  induce  "  the  appellants  to  confess.  The  appellants 
objected  to  the  introduction  of  the  confession,  but  their  objec- 
tion was  overruled,  and  they  excepted.  The  appellants  asked, 
in  writing,  three  charges,  which  are  as  follows  :  1.  "  The  in- 
dictment only  charges  the  robbery  of  one  of  a  valise,  and  the 
contents  alleged  is  only  matter  of  description  of  the  valise, 
and  the  value  alleged  onl^'  applies  to  the  contents ;  it  is,  there- 
fore, necessary  that  the  evidence  should  establish  the  fact,  that 
the  valise  in  (question  was  of  some  value,  and  if  the  only  evi- 
dence upon  the  point  is,  that  the  valise  and  contents  were  of 
value  about  twenty  dollars,  then  the  jury  can  not  find  that  the 
valise  was  of  any  value ;  and  if  such  be  the  case,  they  must 
acquit."  2.  "  It  is  necessary  that  the  evidence  should  disclose, 
that  the  valise,  the  sul)ject  of  the  larceny,  was  of  some  value^ 
and  evidence  that  the  valise  and  contents  were  of  value  about 
twenty  dollars,  is  not,  by  itself,  sufficient  to  show  that  the 
valise  was  of  value."  3.  "  If  the  evidence  fails  to  show  be- 
yond a  reasonable  doubt,  that  property  was  taken  by  violence 
to  the  person  of  Joe  Reese,  or  by  putting  him  in  such  fear  as- 
unwillingly  to  part  with  the  same,  they  must  acquit;  and  a 
snatching,  without  violence  to  the  person  is  not,  of  itself,  suf- 
ficient to  constitute  robbery."  The  court  refused  to  give  these 
charges,  and  the  appellants  separately  and  severally  excepted. 
The  jury  returned  a  verdict  of  guilty  against  the  appellants, 
fixing  their  punishment,  upon  which  sentence  was  passed  by 
the  court. 

J.  A.  MiNNis,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

BIIICKELL,  C.  J. — The  form  of  indictment  for  the  offense 
of  robbery,  prescribed  by  the  Code,  following  in  this  respect 
approved  precedents  at  common  law,  contains  a  distinct  aver- 
ment of  the  value  of  the  goods  taken.  "Without  such  an  aver- 
ment an  indictment  for  the  offense  would  not  l>e  sufficient. 
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The  precise  point  of  objection  to  the  present  indictnrient  is,  that 
it  avers  a  taking  of  the  valise  only,  and  not  a  taking  of  the 
valise  and  clothing ;  and  avers  the  value  of  the  clothing,  omit- 
ting to  aver  that  the  valise  was  of  any  value.  The  averment 
is  m  these  words :  "  Feloniously  took  one  valise  containing 
clothing  of  the  value  of  twenty  dollars."  This  we  construe  as 
a  charge,  that  the  taking  was  of  the  valise  holding  clothing  at 
the  time  of  the  taking,  and  it  then  holding  the  clothing,  a  tak- 
ing of  the  clothing  is  included  ;  and  that  the  statement  of  the 
value  is  of  the  collective  or  aggregate  value  of  the  valise  and 
clothing,  not  of  the  value  of  the  clothing  separately.  An  in- 
dictment for  the  larceny  of  several  articles  is  sufficient,  if  the 
aggregate  value  is  averred,  though  for  reasons  not  of  importance 
in  cases  of  robbery,  it  is  the  better  practice  to  allege  the  value 
of  each  article  separately.  In  this  view  the  indictment  is 
sufficient,  and  the  demurrer  to  it  was  properly  overruled. 

The  confessions  of  the  accused  were  shown  to  have  been 
made  in  the  absence  of  all  threats  or  promises — of  all  induce- 
ments to  either  of  them  to  avow,  or  disavow  complicity  in  the 
offense,  and  were  properly  admitted  as  evidence.  The  fact  that 
they  were  made  while  the  accused  were  in  prison  to  an  officer 
having  authority,  may  in  the  estimation  of  the  jury  have  af- 
fected their  credibility,  without  affecting  their  admissibility. 

The  first  and  second  instructions  to  the  jury,  requested  by 
the  appellants,  are  founded  on  the  same  construction  of  the  in- 
■dictment  as  that  on  which  the  demurrer  was  based,  and  which 
we  have  declined  to  adopt.  They  are,  however,  clearly  er- 
roneous as  propositions  of  law.  It  was  not  necessary,  as  these 
instructions  import,  that  it  should  have  been  proved  in  every 
event,  that  the  valise  had  any  specific  pecuniary  value,  if 
there  was  evidence  showing  that  it  was  not  worthless — that  It 
was  not  wholly  unfit  for  use,  or  that  the  owner  kept  and  pre- 
served it  as  of  value  to  him,  it  was  the  subject  of  robbery, 
though  the  pecuniary  value  which  could  be  imputed  to  it  was 
Tiominal,  insignificant,  or  incapable  of  estimation.  Hence,  if 
by  putting  in  fear,  or  by  actual  violence  to  the  person,  a  promis- 
sory note  is  extorted,  this  is  not  robbery,  for  the  note  is  void ; 
it  is  of  no  value  to  the  wrong-doer,  and  of  no  detriment  to  him 
from  whom  it  is  forced.  But  taking  by  violence  from  the  per- 
son of  the  prosecutor  a  slip  of  paper  containg  a  memorandum 
of  a  sum  of  money,  which  was  due  or  owing  to  him  from  an- 
other, is  robbery.  The  paper  was  not  evidence  of  the  debt 
which  could  have  been  used  against  the  debtor,  but  it  was  evi- 
dence that  reminded  the  prosecutor  of  the  existence  and  amount 
of  the  debt ;  and,  as  was  said  by  the  court,  his  keeping  of  it 
showed  that  he  considered  it  of  some  value.  The  evidence 
in  the  present  case,  which  these  instructions  had  a  tendency  to 
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withdraw  from  the  consideration  of  the  jury,  was,  that  the 
valise  and  clothing  were  of  the  collective  value  of  twenty  dol- 
lars, and  further,  that  the  valise  was  in  the  actual  use  of  the 
owner  to  hold  clothing.  These  certainly  were  facts  tending  to 
show  that  it  was  of  value — that  it  was  not  worthless. 

The  third  instruction  ought  not  to  have  been  given  in  view 
of  the  evidence.  It  is  the  duty  of  the  court  to  avoid  giving  of 
its  own  motion  any  instruction  having  a  tendency  to  withdraw 
from  the  consideration  of  the  jury,  or  to  direct  their  attention 
from  any  evidence  of  a  material  fact,  or  from  which  they  could 
properly  infer  the  existence  of  such  fact.  And  it  is  equally 
the  duty  of  the  court  to  refuse  an  instruction  requested  having 
such  tendency.  If  this  instruction  had  been  given,  the  atten- 
tion of  the  jury,  to  say  the  least,  would  have  been  diverted 
from  the  only  evidence  upon  the  point  on  which  it  makes  the 
case  depend — the  evidence  of  the  witness  from  whom  the  valise 
was  taken,  that  it  was  snatched  hold  of  and  wrenched  from  his 
hands  by  force,  threats  being  uttered  at  the  same  time.  It  may 
be  true,  that  the  mere  stealthy  taking,  or  the  sudden,  unex- 
pected snatching  of  goods  from  the  person  of  another,  will  not 
constitute  this  offense.  But  whenever  the  taking  is  resisted, 
and  the  resistance  is  overcome  by  violence,  the  oiiense  is  com- 
mitted.— 2  Bish.  Cr.  Law,  §  1167.  Or  if  resistance  is  pre- 
vented by  threats  of  actual  violence,  creating  a  reasonable  ap- 
prehension of  it,  the  offense  is  complete. — lo.  §  1169.      % 

We  can  find  no  error  in  the  record  of  prejudice  to  the  ap- 
pellants, and  the  judgment  must  be  affirmed. 


Johnson  v.  The  State. 

Prosecution  for  an  Assault  and  Battery. 

1.  Assault  and  battery;  when  doctrine  of  self-defense  can  not  be  invoked. 
In  a  prosecution  for  assault  and  battery,  the  defendant  can  not  invoke 
the  doctrine  of  self-defense,  M'here  the  evidence  shows  that  he  provoked 
and  l)rought  on  the  difficulty,  and  committed  a  battery  on  the  prosecut- 
ing witness  by  placing  a  pistol  against  his  chin  in  an  angry  and  insulting 
manner. 

Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon.  II.  D.  Clayton. 

Tliis  was  a  prosecution  for  an  assault  and  battery  commenced 
against  the  appellant  in  the  County  Court  of  said  county,  and 
resulting  in  the  defendant's  conviction  in  that  court,  was  by 
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him  taken,  by  appeal,  to  the  Circuit  Court,  .where,  upon  a  trial 
had  de  voro,  the  defendant  was  again  convicted.  The  princi- 
pal witness  examined  by  the  State  on  the  trial  was  Squire  How- 
ard, who  testified,  that  on  meeting  the  defendant  on  a  public 
street  in  the  City  of  Opelika,  in  March,  1881,  the  defendant 
commenced  to  curse  him,  and  that  after  he  had  cursed  him 
several  times,  the  latter  changed  the  ends  of  a  small  walking 
stick  which  he  had  in  his  hand,  so  as  to  grasp  the  small  end, 
and  put  the  large  end  upon  the  ground ;  that  thereupon  the  de- 
fendant drew  a  pistol  and  presented  it  in  witness'  face,  and  laid 
it  on  witness'  chin,  cursing  him  at  the  same  time,  and  that 
witness,  in  knocking  the  pistol  up  out  of  his  face  with  his 
hand,  caused  it  to  strike  his  mouth,  which  bled  from  the  con- 
tact. The  defendant  introduced  the  testimony  of  two  witness- 
es, that  of  one  tending  to  show  that  he  saw  the  "  entire  trans- 
action "  and  that  the  defendant  did  not  touch  Howard  with  the 
pistol  or  otherwise,  and  did  not  use  the  pistol  in  assaulting  or 
attempting  to  assault  him  ;  but  that  Howard  reversed  the  ends 
of  a  stick  he  had  in  his  hand,  and  assumed  a  striking  attitude 
before  the  defendant  spoke  to  him  in  an  angry  manner.  The 
testimony  of  defendant's  other  witness  was,  in  substance,  that 
he  Wiis  present  at  the  time  of  the  difficulty  between  Howard 
tmd  the  defendant  and  was  a  witness  to  the  transaction,  and  that 
he  did  not  see  the  defendant  assault  or  attempt  to  assault  How- 
ard.* This  being  the  substance  of  the  evidence,  the  court,  at 
the  written  request  of  the  solicitor,  charged  the  jury,  that  "  they 
can  look  to  all  the  evidence  as  to  the  deportment  of  Squire 
Howard  and  the  defendant  respectively  at  the  beginning  of  the 
difficulty  testified  about,  and  if  the  evidence  shows  that,  by  op- 
probious  language  and  assuming  a  threatening  attitude,  the  de- 
fendant gave  reasonable  cause  to  Howard  to  apprehend  an  at- 
tack, then  Howard  had  a  right  to  assume  such  a  position  as  was 
necessary  for  self-defense ;  and  if  the  defendant  thus  provoked 
the  difficulty,  he  can  not  afterwards  set  up  self-defense  in  justi- 
fication, unless  he  showed  a  willingness  to  retire  from  the  diffi- 
culty so  brought  on."  To  the  giving  of  this  charge -the  defendant 
excepted.  The  defendant  then  asked  the  court  in  writing  to 
give  the  following  charges :  "1.  If  the  jury  believe  from  the  ev- 
idence that  the  defendant  presented  the  pistol,  to  prevent  the 
prosecutor  from  using  a  stick  on  the  person  of  defendant,  and 
did  not  intend  to  use  it,  unless  the  prosecutor  should  attempt 
to  use  the  stick  on  the  person  of  defendant,  then  such  presenta- 
tion would  not  amount  to  an  assault."  2.  "If  one  witness 
swears  to  a  fact,  and  two  witnesses  equally  credible  and  having 
equal  knowledge  of  the  facts,  testify  to  the  contrary,  then  the 
testimony  of  the  two  witnesses  must  be  believed  in  preference 
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to  the  one  witness."     The  court  refused  to  give  these  charges, 
and  the  defendant  separately  excepted. 

J.  M.  Chilton  and  Geo.  P.  Harrison,  for  appellant.  (I^o 
brief  came  to  hands  of  the  reporter.) 

H.  C.  Tompkins,  Attorney-General,  for  the  State. — (1).  There 
can  be  no  doubt  of  the  correctness  of  the  charge  asked  by  the 
State  and  given  by  the  court.  The  proof  showed  that  the  diffi- 
culty was  provoked  by  defendant,  and  he  could  not  therefore 
excuse  himself  by  showing  that  the  person  assaulted  was  about 
to  assault  him. — Riddle  v.  The  State^  49  Ala.  389;  Cross  v. 
The  State^  63  Ala.  40.  (2).  The  intention  to  use  the  pistol  in 
the  event  the  prosecutor  struck  defendant  must  necessarily  be 
an  assault  in  a  case,  where  the  defendant  has  done  that  which 
has  a  tendency  to  make  the  prosecutor  strike  him.  For  the  use 
of  unlawful  force  to  prevent  one  from  doing  that  which  he  has 
a  riglit  to  do,  is  an  assault. — Stocl'ton  v.  The  State,  25^  Tex.  TT2  ; 
Church  V.  The  State,  63  K.  C.  15 ;  Rawles  v.  The  State,  65  N. 
C.  334;  Bloomer  v.  The  State,  3  Sneed,  %&;  2  Wliar.  Am.  Or.' 
Law,  §§  1243-5.  (3).  The  second  charge  asked  by  defendant 
and  refused  by  the  court,  was  an  invasion  of  the  province  of 
the  jury,  and,  therefore,  ought  to  have  been  refused. — Corley 
V.  The' State,  28  Ala.  22;  Addison  v.  The  State,  48  Ala.  478. 

STONE,  J. — If  the  testimony  of  Squire  Howard  was  be- 
lieved, the  jury  rightly  found  that  the  defendant  provoked  and 
brought  on  the  difficulty,  and  that  he  connnitted  a  battery  on 
the  prosecuting  witness,  by  placing  a  pistol  against  his  chin  in 
an  angry  and  insulting  manner.  This  disabled  the  defendant 
from  invoking  the  doctrine  of  self-defense.  See  authorities  on 
the  brief  of  the  Attorney-General.  The  rulings  of  the  Circuit 
Court  were  in  harmony  with  these  views.  There  is  nothing  in 
the  other  question  raised. 

Affirmed. 


Redd  V.  The  State. 

Indict/ment  for  Murder. 

1.  Mtirder ;  suffidencij  of  indictment. — An  indictment  charging  that 
the  defendant  "  unlawfully  and  with  malice  aforethought,  did  kill  Lucy 
Lee  by  strangulation  in  this,  to-wit,  that  he  choked  her  to  death,"  con- 
forms substantially  to  the  form  prescribed  by  the  Code,  and  is  sufticiently 
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definite  as  to  the  description  of  the  means  employed  in  perpetrating  the 
kilUng. 

2.  Organization  of  jury ;  when  free  from  error. — Where  on  the  trial  of 
a  prisoner  charged  with  murder,  four  of  the  regular  jurors  whose  names 
were  on  the  venire  served  on  the  prisoner,  were  then  engaged  as  jurors  in 
the  trial  of  another  cause,  the  circuit  court  did  not  err  in  ordering  their 
names,  when  called,  to  be  laid  aside  and  the  names  of  others  to  be  drawn 
in  their  siead,  nor  in  drdering  an  additional  numVjer  to  be  summoned  as- 
talesmen,  the  whole  venire  having  been  exhausted  before  the  completion 
of  the  jury,  from  whom  the  panel  was  completed,  without  waiting  for  the 
return  of  the  jurors  who  were  so  detained  on  the  other  trial. 

3.  Admissibility  of  confessions. — Where  a  confession  was  made  at  a 
late  hour  of  the  night  to  the  sheriff  of  the  county  by  a  prisoner,  who  was 
confied  in  jail  on  the  charge  of  murder,  and  who  had  been  advised  that 
a  mob  was  gathering  in  town  to  rescue  him  from  jail,  and  who  knew  that 
a  guard  of  eight  or  ten  persons  had  been  summoned  to  protect  him,  one 
of  whom  had  asked  him  "  whether  he  was  afraid  of  a  mob,"  to  which  he 
replied  in  the  negative,  and  to  whom  the  sheriff  himself,  in  the  presence 
of  a  half  dozen  of  the  guards,  had  stated  that  he  was  "  in  a  bad  fix,"  and, 
in  reply  to  a  question  put  by  the  prisoner,  had  told  him  that  * '  sometimes  in 
cases  of  assault  and  battery  and  similar  cases,  it  would  be  best  to  plead 
guilty," — held,  that  such  confession  was  obtained  under  the  combined 
influence  of  both  hope  and  fear  and  was  inadmissible. 

4.  Same. — Another  confession  of  a  similar  character  made  by  the  pris- 
oner on  the  following  morning  to  the  jailor,  when  he  went  up  to  feed  the 
prisoners,  which  seems  to  have  been  elicited  by  a  question  put  by  him  to 
the  prisoner,  asking  whether  the  pi'isoner  had  anything  to  say  to  him,  is 
presumed  to  have  originated  from  the  same  motives,  and  is  inadmissible, 
m  the  absence  of  evidence  showing,  that  the  influence  exerted  upon  the 
mind  of  the  prisoner  by  the  events  of  the  previous  nigtit,  had  been  re- 
moved. 

5v  Whether  confession  voluntary  or  involuntary ,  a  question  for  the  court. 
rt  is  for  the  court  to  determine  whether  the  confessions  of  a  prisoner  are 
voluntary  or  involuntary,  and  the  coiirt's  decision  of  the  question  can  not 
be  reviewed  by  the  jury.  Hence,  a  charge  is  erroneous  which  submits  to 
the  jury  the  decision  of  this  legal  question,  and  should,  for  that  reason, 
be  refused. 

6.  Weight  of  confessions  ;  in  determining,  the  jury  may  consider  the  cir- 
cumstances under  which  they  were  obtained. — But  it  is  equally  well  settled, 
that  after  confessions  in  any  case  have  been  admitted,  the  jury  may  con- 
sider the  circumstances  under  which  they  were  obtained,  and  the  appli- 
ances by  which  they  were  elicited,  including  the  situation  and  mutual  re- 
lation of  the  parties,  in  the  exercise  of  their  exclusive  prerogative  of  de- 
termining the  credibility  of  the  evidence,  and  the  weight  to  which  it  is 
properly  entitled  in  controlling  the  formation  of  the  verdict. 

Appeal  from  Russell  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

At  the  fall  term,  1881,  of  said  court,  John  Redd,  the  appel- 
lant, was  indicted  and  tried  for  the  murder  of  one  Lucy  Lee^ 
and  was  convicted  of  murder  in  the  first  degree,  and  in  accord- 
ance with  the  verdict  of  the  jury,  he  was  sentenced  to  be  hanged. 
From  this  judgment  he  took  an  appeal  to  this  court,  and  on  the 
hearing  of  that  appeal,  at  a  former  day  of  this  term,  the  judg- 
ment of  the  lower  court  was  reversed  and  the  cause  remanded. 
Redd  V.  Tfis  State,  68  Ala.  492.  After  the  remandment  of  the 
cause,  the  defendant  was  again  tried,  convicted  and  sentenced 
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to  suffer  the  death  penalty ;  and  from  the  judgment  then  ren- 
dered the  present  appeal  was  taken.  Two  questions  were  re- 
served on  the  organization  of  the  jury,  but  the  facts  relating 
thereto  are  stated  in  the  opinion. 

On  the  trial,  it  was  shown  that  the  body  of  the  deceased  was 
found  at  the  bottom  of  a  well  soon  after  she  had  been  missed, 
and  evidence  was  introduced  tending  to  show  that  she  had  been 
killed  and  her  body  thrown  into  the  well,  and  that  the  defend- 
ant was  the  guilty  agent.  The  State  then  examined  as  a  wit- 
ness the  jailor,  who  had  charge  of  the  jail  in  which  the  defend- 
ant was  then  confined,  who  testified,  in  substance,  that  on  the 
Sunday  morning  after  the  alleged  killing,  he  went  into  the  jail 
to  feed  the  prisoners,  and  seeing  the  defendant  looking  at 
him,  said  to  him,  "  John,  have  you  any  thing  to  say  to  me," 
to  which  the  defendant  replied,  "what  about — that  girl,"  and 
on  Mdtness  replying  in  the  affirmative,  and  without  making  any 
threats  or  offering  any  inducements  to  elicit  any  confession  from 
the  defendant,  and  without  doing  any  thing  tending  thereto, 
except  to  ask  the  question  above  quoted,  the  defendant  con- 
fessed that  he  killed  the  deceased  by  choking  her,  and  threw 
her  body  into  the  well.  On  the  question  of  the  admissibility 
of  this  confession,  it  was  shown  that  on  the  day  before  the 
above  conversation  was  had,  a  mob  of  about  one  hundred  and 
fifty  persons  had  assembled  about  three  quarters  of  a  mile  from 
the  jail  in  which  the  defendant  was  confined,  for  the  alleged 
purpose  of  lynching  the  defendant ;  that  of  this  mob  twenty 
or  more  assembled  in  the  town  of  Seale,  in  which  the  jail  is 
located,  on  the  night  before  said  conversation  was  had,  and  that 
both  of  tliese  assemblages  had  been  dispersed  by  the  sheriff  by 
remonstrances,  appeals  and  assurances,  that  the  defendant  should 
be  safely  kept  and  tried  ;  tliat  the  defendant  knew  of  the  gather- 
ing of  the  mob ;  that  on  the  night  before  the  conversation  was 
had,  the  sheriff  had  caused  eight  or  ten  persons  to  come  to  the 
jail  for  the  purpose  of  guarding  it ;  that  about  eleven  o'clock 
that  night  the  sheriff  and  five  or  six  of  the  guards  went  to  see 
the  defendant  and  had  some  talk  with  him,  when  one  of  them 
asked  the  defendant  if  he  was  afraid  of  a  mob,  to  which  the 
defendant  replied  in  the  negative ;  that  the  sheriff,  in  reply  to 
some  questions  asked  him  by  the  defendant,  told  him  that  he 
was  in  a  bad  fix ;  that  "  sometimes  in  cases  of  assault  and  bat- 
tery and  similar  cases,  it  was  best  to  plead  guilty.'*  It  was  then 
shown  by  the  State,  that  the  defendant,  on  that  night  and  im- 
mediately after  the  foregoing  conversation  with  the  sheriff,  con- 
fessed to  him  that  he  killed  the  deceased,  stating  some  of  the 
details  connected  with  the  crime.  As  recited  in  the  bill  of  ex- 
ceptions, "  each  witness  who  testified  to  confessions  was  first 
examined  by  the  solicitor  as  to  the  circumstances  of  the  confes- 
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sions,  and  testified  that  nothing  was  said  or  done,  exciting  hope 
or  fear,  to  induce  the  confessions,  and  on  the  evidence  the  court 
decided,  that  they  were  made  freely  and  voluntarily  and  with- 
out constraint,"  overruled  the  defendant's  separate  objections 
to  each  confession,  and  allowed  both  of  them  to  go  to  the  jury 
as  evidence,  and  also  overruled  motions  of  defendant  to  exchide 
the  confessions  from  the  jury,  separately  made,  and  to  each  of 
these  rulings  of  the  court  the  defendant  separately  excepted. 

The  court,  on  the  written  request  of  the  solicitor,  charged  the 
jury,  that  "the  question  of  the  admissibility  of  confessions  is 
purely  a  question  of  law  for  the  court  to  decide,  and  when  ad- 
mitted by  the  court,  the  jury  are  bound  to  regard  them  as  a 
part  of  the  evidence  in  the  case,"  and  the  defendant  excepted. 
The  defendant  asked  the  court  in  writing  to  charge  the  jury, 
among  other  things,  as  follows :  "  7.  If  the  jury  believe  from 
the  evidence  that  the  defendant  made  any  confessions,  they  may 
look  to  all  the  circumstances  attending  such  confessions,  sucn 
as  tlie  situation  of  the  parties  and  their  relations  one  to  the 
other,  in  determining  the  truth  or  falsity  of  the  confessions,  or 
whether  the  confessions  were  made  voluntarily  or  not."  The 
court  refused  to  give  the  charge  as  a  whole,  but  gave  all  of  it 
except  the  words,  ''  or  whether  the  confessions  were  made  vol- 
untarily or  not,"  and  the  defendant  excepted.  Other  excep- 
tions were  reserved  by  the  defendant,  but  as  they  are  not  passed 
upon  by  the  court,  they  need  not  be  here  stated. 

L.  W.  Martin,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — The  indictment  in  this  case  is  for  mur- 
der, and  charges  that  the  defendant  "  unlawfully  and  with  malice 
aforethought,  did  kill  Lucy  Lee  l)y  strangulation^  in  this,  to-wit, 
that  he  dvoked  her  to  deaths  When  the  case  was  last  here  on 
appeal,  it  was  ruled,  that  the  indictment  conformed  substan- 
tially to  the  form  prescribed  by  the  Code,  and  was  sufficiently 
definite  as  to  the  description  of  the  means  employed  in  perpe- 
trating the  killing.  To  this  view  we  still  adhere.— ^^6</<Z  v.  The 
State,  68  Ala,  492;  Code  of  1876,  p.  991,  Form  2. 

The  question  raised  on  the  organization  of  the  jury  was  de- 
cided adversely  to  appellant  in  Kimhrou^h  v.  The  State,  62  Ala. 
24:8.  It  was  there  held,  that  in  cases  where  some  of  the  regu- 
lar jurors,  constituting  a  part  of  the  venire  served  on  the  pris- 
oner, were  necessarily  detained  because  engaged  in  the  trial  of 
another  cause,  and  their  names  were  drawn  in  the  progress  of 
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tlie  trial  at  bar,  it  was  not  error  in  the  conrt  to  order  their 
names  to  be  laid  aside  and  for  others  to  be  drawn  in  their  stead. 
It  was  never  intended  that  the  dispatch  of  judicial  business 
should  be  thus  impeded. 

So  likewise,  on  the  authority  of  the  case  last  cited,  where  the 
whole  venire  had  been  exhausted  before  the  completion  of  the 
jury,  and  prior  to  the  return  of  the  absent  or  detained  jurors, 
we  hold  that  there  was  no  error  in  the  action  of  the  court  or- 
dering an  additional  numl)er  to  be  summoned  from  the  proper 
class  of  persons  to  complete  the  jury. 

The  more  modern  rule,  in  reference  to  extra-judicial  confes- 
sions made  by  persons  charged  with  crime,  has  never  prevailed 
in  this  State,  holding,  that,  in  order  to  justify  their  exclusion 
from  evidence,  they  must  have  been  induced  by  a  positive  wom- 
ise  made  or  sanctioned  by  a  person  in  authority — an  ajftcer  of 
tlie  law.  —  Wliart.  Cr.  Ev.  651.  The  settled  rule  of  this  court 
is,  that  all  such  confessions  are  prima  facie  involuntary,  and 
they  can  be  rendered  admissible  only  l)y  showing  that  they  are 
voluntary  and  not  constrained — or,  in  other  words,  free  from 
the  influence  of  fear  or  hope,  applied  to  the  prisoner's  mind  by 
a  third  ])ersor\. —3fu)phy  v.  The  SUite.,  63  Ala.  1 ;  Johnson  v. 
The  State,  59  Ala.  37 ;  Porter  v.  The  State,  55  Ala.  95  ;  Clark's 
Man.  Cr.  Law,  §  2480 ;  Clark's  Cr.  Dig.  §  326 ;  1  Brick.  Dig. 
p.  5U9,  §  859.  It  is  no  sufticient  objection  that  they  are  elicited 
by  mere  adjurations  to  speak  the  truth,  for  this  may  be  prop- 
erly construed  as  advice  to  n^^eri  innocenoe,  as  well  as  to  confess 
guilt.— Aaron  v.  The  State,  37  Ala.  106;  Kinifs  case,  40  Ala. 
314;  Whart.  Cr.  Ev.  §§  647,  672.  Nor  are  confessions  ren- 
dered inadmissible  by  the  mere  fact  of  being  made  to  sheriffs, 
constables,  jailors,  or  other  officers  of  the  law  having  the  legal 
custody  of  the  prisoner. — Aaron'' s  case,  supra  j  Whart.  Cr. 
Ev.  §§  647,  649.  The  true  test  is,  whether,  under  all  the  sur- 
rounding circumstances,  they  have  been  induced  by  a  threat  or 
promise,  express  or  implied,  operating  to  produce  in  the  mind 
of  the  prisoner  apprehension  of  harm  or  hope  of  favor.  If  so, 
whetlier  true  or  false,  such  confessions  must  be  excluded  from 
the  consideration  of  the  jury  as  having  been  procured  by  undue 
influence. — Whart.  Cr.  Ev.^f  673;  Porter  v.  The  State,  55  Am. 
95.  And  it  has  generally  been  held,  as  said  by  Mr.  Wharton, 
that  "  any  advice  to  a  prisoner  by  a  person  in  authority,  telling 
him  it  would  he  better  for  him  to  confess,  vitiates  a  confession 
induced  by  it,"  and  he  cites  numerous  authorities  in  support  of 
this  view.— Whart.  Cr.  Ev.  §§  651,  674 ;  Rex  v.  Drew,  8  C.  & 
P.  140;  State.  V.  York,  37  N.  H.  175;  Vaughan  v.  Com.,  17 
Grat.  576;  People  v.  Robertson,  1  Wheeler's  Cr.  Cases,  67; 
Porter's  case,  55  Ala.  95,  supra;  1  Greenl.  Ev.  §§  219-220. 

So  when  a  confession  has    been  once  obtained   through  the 
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influence  of  hope  or  fear,  confessions  of  a  similar  character 
subsequently  made,  as  is  uniformly  held,  may  be  inferred  to 
have  originated  from  the  same  ijiotive,  and  in  the  al)sence  of 
evidence  to  the  contrary  showing  that  the  original  influence 
had  ceased,  or  been  dispelled^  they  are  inadmissible. — Whart. 
Cr.  Ev.  §  677;  Ward  v.  The  State,  50  Ala.  120;  Bob  v.  The 
State,  32  Ala.  560 ;  Clark's  Man.  Cr.  Law,  §  2480  ;  Porter's 
case,  {supra),  55  Ala.  95  ;  1  Greenl.  Ev.  §  221. 

In  the  light  of  the  above  principles,  the  confessions  made 
by  tlie  prisoner  to  Ferrell,  the  sheriff,  should  have  been  ex- 
cluded from  the  jury.  They  seem  to  have  been  made  at  a  late 
hour  of  the  night,  while  the  defendant  was  in  custody,  and  ta 
an  ofiicer  of  the  law.  The  prisioner  had  been  advised  of  th6 
fact  that  a  mob  was  gathering  in  town  for  the  purpose  of  res- 
cuing him  from  the  ]ail  where  he  was  confined.  He  knew  that 
a  guard  of  eight  or  ten  persons  had  been  summoned  to  protect 
him,  one  of  whom  had  asked  him  "  whether  he  was  afraid  of 
a  mob,'''  to  which  he  had  replied  in  the  negative.  The  sheriil 
himself,  in  presence  of  a  half  dozen  of  the  guards,  informed 
him  that  he  was  in  a  had  Jix,"  and  in  reply  to  a  question  put 
by  the  prisoner,  had  told  him  that  sometimes,  in  cases  of  assault 
and  battery  and  similar  cases,  it  was  hest  to  plead  guilty?' 
Thereupon  followed  the  confessions  to  which  objection  was- 
taken.  They  were  obtained,  we  think,  under  the  combined  in- 
fluence of  both  ]io]}e  and  fear,  and  were  improperly  admitted. 
Next  morning  other  confessions  of  a  similar  character  were 
made  to  the  jailer,  Tucker,  when  he  went  up  to  feed  the 
prisoners,  which  seem  to  have  been  elicited  by  a  question  put 
by  him  to  the  prisoner,  asking  whether  he  (the  prisoner)  had 
anything  to  say  to  him  (Tucker).  There  is  no  evidence  tend- 
ing to  prove  that  the  influence  exerted  upon  the  mind  of  the 
Prisoner  by  the  events  of  the  previous  night  had  been  removed, 
'hese  confessions  were,  in  our  judgment,  also  improperly  ad- 
mitted. 

It  is  a  well  established  maxim  of  the  law,  that  the  admissi- 
bility of  evidence  is  always  a  question  to  be  determined  by  the 
o^urt,  and  its  weight  or  credibility  is  for  the  determination  of 
the  jury.  It  is  for  the  court,  therefore,  to  say  whether  the  con- 
fessions of  a  prisoner  are  vohintary  or  involuntary,  and  this 
question  being  judicially  settled  can  not  be  reviewed  by  the 
jury.  Hence  a  charge  is  erroneous  which  submits  to  them  the 
decision  of  this  legal  question,  and  sliould,  for  that  reason,  be 
refused.  The  seventh  charge  requested  by  the  prisoner  wa& 
liable  to  this  objection. — Boh.  v.  The  State,  32  Ala.  560; 
Matthew's  case,  55  Ala.  65. 

There  is  no  conflict  whatever  between  this  principle  and  the 
further  one,  which  is  equally  well  settled,  that  after  the  con- 
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fessions,  in  a  given  case,  have  been  admitted,  the  jury  may 
consider  the  circumstances  under  which  the  confessions  were 
obtained,  and  the  appliances  by  which  they  were  elicited,  in- 
-cluding  the  situation  and  mutual  relation  of  the  parties,  in  ex- 
ercising their  exclusive  prerogative  of  determining  the  credi- 
bility of  the  evidence,  or  the  weight  to  which  it  is  properly  en- 
titled in  controlling  the  formation  of  the  verdict. — Bi'ister's 
mse,  26  Ala.  107;  Matthews  v.  The  State,  55  Ala.  65. 

For  the  error  of  the  court  in  admitting  the  confessions  of  the 
prisoner  made  both  to  Ferrell  and  to  Tucker,  its  judgment  is 
reversed  and  the  cause  remanded. 

In  the  meanwhite  an  order  will  be  made  that  the  prisoner  be 
held  in  legal  custody  until  discharged  by  due  course  of  law. 


Leigh  'V*  The  State,  ex  rel,  O'Bannon. 

Application  f Of  MandaTYius  to  Contest  Election  held  to  locate 

County  Site. 

1.  Supervisors  of  election;  their  powers  and  duties. — The  board  of  su- 
pervisors under  the  election  law  (Code  of  1876,  §  292)  have  no  revisory 
powers,  but  their  duties  are  purely  ministerial  and  are  confined  to  mere 
computation.  They  are  governed  by  the  returns  made  by  the  inspectors 
of  the  several  precincts  as  to  the  number  of  votes  cast,  and  for  whom  cast ; 
and  if  these  returns  be  in  form,  they  have  no  power  to  go  behind  them 
and  ascertain  the  qualifications  of  the  voters ;  but  they  must  add  together 
the  votes  of  the  several  precincts  cast  for  each  candidate,  as  the  same  are 
shown  in  the  certified  retiirns,  and  declare  the  result;  and  the  declara- 
tion of  the  result  made  by  them  establishes  a  prima  facie  case  of  election. 

2.  Provisions  for  contest  in  general  election  law  ;  when  applicable. — The 
act  of  the  General  Assembly,  approved  February  18th,  1881  (Pamph. 
Acts,  1880-81,  p.  220),  authorizing  an  election  for'the  purpose  of  perma- 
nently locating  the  county  site  of  Escambia  county,  makes  no  provision 
for  a  contest  of  the  election  to  be  held  thereunder ;  and  as  the  provisions 
of  the  general  election  law  regulating  contests  of  election  (Code,  1876.  §§ 
302-41),  being  confined  to  election  of  persons  to  office,  are  not  applicable, 
there  is  no  provision  made  by  the  statutes  for  a  contest  of  such  an  elec- 
tion. 

3.  Mandamus  ;  how  affected  hy  statute. — Mandamus  as  a  remedial  pro- 
cess, remains  as  it  was  at  common  law,  a  writ  for  the  enforcement  of  a 
clear  legal  right,  for  which  there  is  no  other  adequate  legal  remedy,  ex- 
cept that  the  statutes  (Code  of  1876,  §  3601  ;  Pamph.  Acts,  1878-9, })."  150), 
have  provide<l  authority  to  controvert  the  truth  of  the  return,  and  the 
machinery  therefor.  The  purpose  of  these  statutes  was  not  to  enlarge 
the  scope  of  the  operation  of  the  writ,  ))ut  merely  to  cure  t'ae  delay  con- 
sequent on  the  want  of  authority  to  controvert  the  return  to  the  rule  nisi. 

4.  Same;  to  contest  the  declared  result  of  an  election,  not  within  the 
scope  of  its  operation. — The  result  of  an  election  held  under  an  act  of  the 
General  Assembly,  authorizing  an  election  for  the  purpose  of  perma- 
nently locating  the  county  site  of  Escambia  county,  as  declared  by  the 
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board  of  supervisors,  can  not  be  contested  by  mandamus,  although  no 
other  remedy  is  provided  by  law  for  such  a  contest. 

5.  Quo  warranto  ;  when  not  a  remedi/  to  contest  an  election. — The  result 
of  such  an  election,  so  declared,  can  not  be  contested  by  quo  warranto, 
or  by  the  statutory  proceedings  in  the  nature  of  a  (juo  warranto. 

Appeal  from  Escambia  Circuit  Court. 

Tried  before  Hon.  Johx  P.  IIubbart). 

Tlie  petition  in  this  cause  was  filed  in  the  name  of  the  State 
of  Alabama,  by  W.  J.  O'Bannon,  E.  T.  Brewton  and  others, 
citizens  and  legal  voters  of  Escambia  County,  against  X.  R, 
Leigh,  John  Rupert  and  James  H.  Green,  the  probate  judge, 
clerk  of  the  circuit  court,  and  sheriff  of  said  county,  alleging 
that  under  and  in  pursuance  of  an  act  of  the  General  Assembly, 
appro v^ed  February  18,  188 1,  and  the  order  of  the  sheriff  of 
said  county  made  as  directed  by  paid  act,  an  election  was  held  in 
said  county  on  the  12tli  day  of  April,  1881,  for  the  purpose  of 
permanently  locating  the  county  site  thereof;  that  on  the  16th 
of  April,  1881,  respondents  met  at  tlie  court  house  of  said 
county  and  counted  the  votes  cast  at  said  election ;  that  the 
prol)ate  judge,  N.  R.  Leigh,  and  the  clerk  of  the  circuit  court, 
John  Rupert,  made  out  and  forwarded  to  the  Secretary  of  State 
a  certiticate  to  the  effect  that  Pollard  had  received  a  major- 
ity of  the  votes  cast  at  the  election ;  and  that  the  sheriff,  James 
H.  Green,  made  out  and  forwarded  to  the  Secretary  of  State  a 
certificate  to  the  effect,  that  Brewton  had  received  a  majority 
of  the  votes  cast  at  the  election ;  that  "gross,  palpable  and  glar- 
ing frauds"  were  committed  at  said  election  in  the  interest  of 
Pollard,  an  account  of  which  is  given  in  considerable  detail ; 
that,  in  fact,  the  town  of  Brewton  received  the  majority  of  the 
votes  cast ;  that  the  relators  had  made  a  demand  of  the  respond- 
ents, that  they  remove  their  respective  offices  and  the  books  and 
papers  pertaining  thereto  to  Brewton,  but  tliat  they  had  refused 
and  failed  to  do  so.  A  writ  of  m,andamu>i  was  prayed  to  com- 
pel the  respondents  to  remove  their  offices  and  the  books,  rec- 
ords and  papers  pertaining  to  their  respective  offices  from  Pol- 
lard to  Brewton ;  and  that  they  be  refjuired  to  keep  their 
offices,  and  to  transact  their  official  business  at  Brewton.  An 
alternative  writ  was  issued  in  accordance  with  the  prayer  of  the 
petition.  The  respondents,  Leigh  and  Rupert,  moved  to  quash 
the  writ  and  petition.  Their  motion  was  overruled  by  the  court, 
and  they  excepted.  They  then  demurred  to  the  petition,  and 
their  demurrer  was  also  overruled.  Thev  then  tiled  an  answer; 
and  upon  the  issue  of  fact  tlras  made,  the  cause  was  tried. 
From  the  view  taken  of  the  cause  by  this  court,  it  is  unneces- 
sary to  set  out  the  defense  made  by  the  answer,  or  the  evidence 
introduced  on  the  trial.  The  court  determined  and  adjuged 
from  the  evidence,  that,  at  said  election,  Brewton  received  the 
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majority  of  tlie  legal  votes  cast,  and  was  the  county  site  of  said 
county,  and  rendered  judgment  awarding  a  peremptory  writ  of 
mandamus,  as  prayed  for  in  the  petition ;  and  from  this  judg- 
ment the  said  respondents  appealed.  The  overruling  the  mo- 
tion to  quash,  and  of  the  demurrer,  and  the  final  judgment  of 
the  Circuit  Court,  are  here  assigned  as  error. 

Gamble  &  P^vdgeit  and  Stallworth  &  Burnett,  for  appel- 
lants,— (1).  Mandamus  will  not  lie  when  there  is  any  other  le- 
gal remedy. — Ex  parte  Harris,  52  Ala.  87;  Kc  parte  Thomp- 
so)2,  52  Ala.  98 ;  Mead  v.  Dean,  Minor,  46 ;  2  Brick.  Digest,  p. 
240,  §4;  Thomason  v.  The  Justices,  3  Humph.  233 ;  High  on 
Ex.  Kemedies,  §§  49-77,  18  and  19  and  note.  (2).  There  must 
also  be  a  clear  legal  right. — Exparte  Harris,  supra:  Ex  parte 
Thompson,  sup7'a  ',  Ex  parte  Ecliols,  39  Ala.  69.^  ;  if.  S.  v.  Sea- 
man, 17  How.  225 ;  High  on  Ex.  Kemedies,  §J^  33-39 ;  6  Texas, 
457 ;  3  Texas,  88 ;  McCrary  on  Elections,  §  316.  (3).  The  rela- 
tors had  a  clear  legal  remedy,  to-wit,  quo  warranto. — Ecliols  v. 
Dunhar,  56  Ala.  131 ;  Clarke  v.  Jack,  60  Ala.  271 ;  High  on  Ex. 
Kemedies,  §§  620,  57 ;  McCrary  on  Elections,  §^  320,  331-3 ;  5 
Hill,  616 ;  15  Minn.  455.  (4).  The  board  of  supervisors  acted  as 
judges  or  quasi  judges,  and  not  as  ministerial  officers,  and  manda- 
mus will  not  lie  to  reverse  their  former  finding,  however  erroneous 
it  may  be.  So  long  as  the  declared  result  of  the  supervisors 
stands,  it  can  not  be  disregarded,  unless  absolutely  void,  which 
is  not  the  case.  The  supervisors  having  declared  that  Pollard 
received  the  majority  of  the  votes  cast,  it  would  have  been  un- 
lawful for  the  respondents  to  have  removed  their  offices  to 
Brewton ;  and  mandamus  would  not  lie  to  compel  them  to  do 
an  unlawful  act. 

David  Clopton  and  J.  Whitehead,  contra. — (1).  The  act  of 
February  18,  1^81,  makes  no  provision  for  a  contest  of  the  elec- 
tion therein  provided  for,  and  the  provisions  of  the  general 
election  law  relating  to  contested  elections,  relate  only  to  "  the 
election  of  persons  declared  elected  to  any  office." — Clarke  v. 
Jack,  60  Ala.  271.  (2).  When  there  are  common  law  modes 
of  determining  contested  elections,  and  the  statute  providing 
for  the  election,  does  not  inhibit  a  resort  to  the  common  law 
modes,  they  may  be  resorted  to  in  cases  for  which  no  statutory 
contest  is  provided. — Echols  v.  State,  ex  rel.  56  Ala.  131.  (3). 
The  common  law  mode  of  contesting  an  election  for  the  loca- 
tion of  the  county  site,  is  mandamus  to  compel  the  officers  to  re- 
move their  offices,  records,  etc. — High  on  Ex.  Kemedies,  §  79  ; 
State  ex  rel.  v.  Marston,  6  Kansas,  536 ;  State  ex  rel.  v.  Saxton, 
11  Wis.  27;  County  of  Calaveras  v.  Brockway,  30  Cal.  325. 
(4).   Quo  warranto  is  the  common  law  mode  of  trying  the  rajht 
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of  a  person  to  an  office ;  but  it  is  not  the  common  law  mode  in 
such  cases  as  tlie  present.  It  does  not  dictate  tlie  performance 
of  official  duties,  or  the  place  or  manner  where,  or  in  which 
they  shall  be  performed,  but  inquires  ijito  the  right  to  perfcyrm 
them  any  where  or  in  any  manner.  It  never  runs  to  the  de- 
fendants as  offi/iers,  but  as  persons. — High  on  Ex.  Remedies,  §§ 
604,  618.  Besides  the  judgment  on  qiio  warranto  would  be  in- 
effectual. The  judgment  is  one  of  seizure,  or  ouster,  or  both. 
If  a  judgment  could  be  rendered  ousting  the  repondents  from 
performing  the  official  duties  at  Pollard,  no  judgment  could  be 
rendered  commanding  them  to  perform  them  at  Breicton. 
High  on  Ex.  Remedies,  §  745.  (.5).  Whenever  a  duty  is  de- 
volved upon  a  public  officer  by  law,  which  is  ministerial,  and 
as  to  which  he  has  no  discretion,  mandamus  to  compel  the  per- 
formance of  that  duty  has  ever  been  recognized  as  the  proper 
proceeding. — High  on  Ex.  Remedies,  §§  31,  32,  80;  Ex  parts 
Echols,  39  Ala.  698;  Tenn.  c&  Coosa  B.  B.  Co.  v.  Motrre,  36 
Ala.  380;  Commonwealth  v  Commissioners,  etc.,  37  Penn,  St. 
277.  (6).  It  is  manifest  from  the  foregoing,  that  there  is  no 
adequate  remedy ;  and  hence  is  applicable  the  general  rule,  that 
mandamus  will  lie,  where  there  is  a  clear  right,  and  no  ade- 
quate, specific  remedy. 

STOXE,  J.— By  act,  approved  February  18th,  1881,— 
Pamph.  Acts,  220 — the  qualified  electors  of  Escambia  county 
were  "  authorized  to  permanently  locate  the  county  site  of  said 
county  by  ballot."  For  the  purpose  of  carrying  into  effect  the 
provisions  of  the  act,  the  sheriff  of  the  county  was  directed  to 
order  an  election  to  l)e  held  within  sixty  days  after  its  passage, 
"  said  election  to  be  governed,  in  every  particular,  by  the  elec- 
tion laws  now  in  force,  and  the  place  receiving  the  largest  num- 
ber of  votes  shall  be  declared  the  county  site  of  said  county." 
It  will  be  observed  that  the  provisions  of  this  statute  are  very 
brief,  and  it  omits  all  details  for  conducting  and  declaring  the 
election.  It  is  to  be  governed,  in  every  particular,  by  the  elec- 
tion laws  noio  in  force.  The  election  laws  then  and  now  in 
force  declare  who  are  qualified  electors,  and  prescribe  in  what 
manner  voters  shall  take  the  registration  oath,  and  be  registered; 
they  also  provide  for  the  appointment  of  inspectors,  clerks  and  a 
returning  officer  for  each  voting  precinct.  Only  the  persons 
who  have  the  requisite  qualifications  of  age,  residence  in  the 
State,  county  and  precinct,  and  who  have  been  registered  ac- 
cording to  law,  have  the  legal  right  to  vote.  The  inspectors 
are  furnished  with  a  copy  oi  the  registration  list  for  their  pre- 
cinct, and,  on  question  raised,  it  is  their  duty  to  determine  in 
the  first  instance  who  are  qualified  electors.  They  also  count 
out  the  votes  cast,  ascertain  the  number  of  votes  cast  at  their 
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"box  for  each  candidate,  certify  the  result,  and  seal  up  the  same, 
together  with  one  of  the  poll  lists  certified,  and  a  list  of  the 
registered  voters  in  the  precinct,  and  forward  the  same  by  the 
Teturning  officer  to  the  sheriff  of  the  county. — Code  of  1876, 
■§§  285-6-7. 

Section  291  of  the  Code  is  in  the  following  language :  "  On 
Saturday  next  after  the  election,  at  the  hour  of  12,  meridian, 
the  returning  officer  of  the  county,  in  person  or  by  deputy,  and 
the  probate  judge  and  clerk  of  the  circuit  court  shall  assemble 
at  the  court  house,  .  .  .  and  it  shall  be  the  duty  of  this  board 
of  supervisors,  so  constituted,  to  make  a'correct  statement  from 
the  returns  of  the  votes  from  the  several  precincts  of  the 
county,  of  the  whole  number  of  votes  given  therein  for  each 
office,  and  the  person  to  whom  such  votes  were  given"  Sec- 
tion 292  :  "  After  such  statement  is  made,  the  board  shall  make 
certificates,  on  blanks  furnished  by  the  secretary  of  state,  of 
the  exact  number  of  votes  cast  in  their  county  for  each  person, 
stating  the  office  such  person  is  voted  for,  deliver  the  same  to 
the  judge  of  probate  of  the  county,"  etc.  It  will  be  seen  that 
the  returning  officer  (who  is  usually  the  sheriff  or  his  deputy), 
the  judge  of  probate  and  the  clerk  of  the  circuit  court,  unless 
one  or  more  of  them  fails  to  attend,  or  was  a  candidate  at  the 
election,  constitute  the  board  of  supervisors.  Their  duties  are. 
defined.  They  must  make  "  a  correct  statement  from  the  re- 
turns of  the  votes  from  the  several  precincts."  Their  duties 
are  purely  ministerial — confined  to  mere  computation.  Though 
called  supervisors  in  the  statute,  they  have  no  revising 
powers.  They  are  governed  by  the  returns  made  by  the  in- 
spectors of  the  several  precincts,  as  to  the  number  of  votes 
cast,  and  for  whom  cast.  If  these  be  in  form,  the  supervisors 
have  no  power  to  go  behind  them  and  ascertain  the  qualifi- 
cations of  the  voters.  They  add  together  the  several  votes  of 
the  several  precincts  cast  for  each  candidate,  as  the  same  are 
shown  in  the  certified  returns  of  the  inspectors,  and  declare  the 
result.  This  is  a  mere  matter  of  arithmetic,  and  constitutes 
the  supervisors  mere  canvassers. — Iludmmi  v.  Slmighte?',  at 
the  present  term.  It  is  manifest  that  in  the  election  under  dis- 
cussion, the  supervisors  were  clothed  with  no  power  to  hear  and 
determine  complaints  of  illegal  registration,  or  illegal  voting. 
We  think  it  equally  clear  that  it  was  alike  their  function  and 
duty  to  declare  the  result,  and  that  such  declaration  by  them 
establishes  a  j^t'^^o,  f^^cie  case  of  election. — Echols  v.  The  State, 
€X  rel.  Dunhar,  56  Ala.  131. 

The  general  election  law  of  this  State  provides  for  a  contest 
of  elections.  See  Code  of  1876,  §  302,  et  mj.  In  Clarke  v. 
Jack,  60  Ala.  271,  we  decided  tliat  our  statutes  makes  no  pro- 
vision for  a  contest,  in  an  election  such  as  this.     We  adhere  to 
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that  view.  In  Echols  v.  The  Skite^  ex  rd.  sujtra^  we  ruled  that 
quo  warranto  was  the  usual  method  of  contesting  the  right  to 
an  office,  when  the  statutes  make  no  provision  for  a  contest. 
We  are  satisfied  that  the  declared  result  of  the  present  election 
can  not  he  contested  by  qao  warranto^  nor  by  our  statutory 
proceedings  in  the  nature  of  a  quo  warranto. — Code  of  1S76, 
§  3419,  et  seq.  Our  statutory  system,  and  the  common  law- 
writ,  its  prototype,  have  ordinarily  but  two  functions;  and  the 
writ  nins  only  a;^ainst  a  natural  person,  or  collection  of  natural 
persons.  It  inquires  by  what  right  the  person  proceeded 
against  exercises  ofliciaf  authority,  and  it  determines  the  ques- 
tion of  his  right  to  exercise  such  authority.  And  it  inquires 
by  what  riglit  any  number  of  persons,  one  or  more,  exercise  or 
enjoy  a  franchise,  and  determines  that  right.  The  judgment 
either  quashes,  or  what  is  the  same  thing,  dismisses  the  infor- 
mation, or  it  ousts  from  the  office  or  franchise.  "  It  can  afford 
no  relief  for  official  misconduct,  and  can  not  be  employed  to 
test  the  leajality  of  the  official  action  of  public  or  corporate  of- 
ficers."— High,  Extr.  Leg.  Rem.  §  618.  We  have  thus  reached 
the  conclusion  that  our  statutes  furnish  no  means  of  contesting 
the  election  of  county  site  of  Escambia  county,  and  that  it  can 
not  be  tried  on  an  information  in  the  nature  of  a  quo  warranto. 

Mandamus  was  originallv  a  prerogative  writ,  issuing 
out  of  the  Court  of  King's  Bench  in  England,  and,  by  con- 
struction, it  was  a  command  from  the  King  himself,  who  was 
constructively  present  in  that  court.  It  issued  alone  from  that 
court,  for  that  court  alone  represented  thfe  ideal  presence  of  the 
sovereignty. — 3  Bl.  Com.  110.  In  this  country  it  can  scarcely 
be  called  a  prerogative  writ.  It  is  strictly  a  civil  proceeding, 
and  may  be  called  a  supplementary  remedy,  when  the  party  has 
a  clear  right,  and  no  other  appropriate  redress,  to  prevent  a 
failure  of  justice. — Bouv.  Die. ;  ZTn.  Pac.  R.  R.  Co.  v.  Ilall^ 
91  U.  S.  343 ;  Moses  on  Mandamus,  16,  17  ;  4  Wait,  Actions 
and  Defences,  357.  In  this  State,  to  authorize  tlie  grant  of 
this  M'rit,  there  mast  be  shown  a  clear,  specific  legal  right,  and 
no  other  adequate  legal  remedy. — 2  Brick.  Dig.  240,  §§4,  5 ; 
State  ex  rel.  v.  Rrewer,  61  Ala.  318  ;  £x  parte  Schmidt.,  62 
Ala.  252. 

Under  our  statutes  and  rulings,  there  was  no  mode  provided 
for  controverting  the  truth  of  the  return  to  a  mandamus  nisi^ 
until  February  26th,  1876.  The  return,  true  or  false, 
was  final  for  that  proaeeding ;  and  the  only  remedy  the  relator 
had  was  a  suit  for  the  false  return. — Commissioners  Court  •y. 
Tarver,  21  Ala.  661 ;  S.  C.  29  Ala.  414.  By  act,  approved 
February  26th,  1876— Pamph  Acts,  207;  Code  of  ls76, 
§  3601 — it  was  was  provided  that  "the  truth  or  sufficiency  of 
the  facts  or  matters  set  forth  in  the  answer  or  return  in  ma/n/- 
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damns  cases,  may  be  controverted  and  put  in  issue,  and  either 
of  the  parties  to  the  cause  sliall  have  the  right  to  demur  to  any 
pleading  in  the  cause,  or  reply  as  many  matters  as  may  be 
necessary  to  the  full  and  coin])lete  assertion  of  all  his  lawful 
and  just  rights  in  the  cause,  in  the  same  manner  and  to  the 
same  extent  as  in  any  other  civil  action."  There  was  another 
and  fuller  statute  on  the  same  subject,  approved  February  lS,th, 
1879 — Pamph.  Acts,  150.  Wliile  the  later  enactment  provided 
expressly  for  amendments,  revivor,  bill  of  exceptions,  and  ap- 
peal to  the  Supreme  Court,  it  did  not  enlarge  the  area  of  the 
operation  of  the  writ,  or  of  the.  grounds  of  contesting  the  re- 
turn or  answer.  And  by  the  ninth  section  it  declared  :  "That 
it  is  not  the  intention  of  this  statute  to  repeal  the  common  law, 
as  now  in  force  in  this  State,  in  reference  to  any  of  the  matters 
embraced  in  this  act,  but  to  leave  the  same  in  full  force,  it 
being  the  true  intent  and  meaning  of  this  statute  to  provide  a 
more  speedy,  plain  and  less  expensive  mode  of  procedure  in 
all  cases  to  which  it  shall  apply."  From  these  principles  we 
think  it  results  that,  with  the  exception  of  the  authority  to  con- 
trovert the  truth  of  the  return,  and  the  machinery  therefor  pro- 
vided by  the  statutes,  mandamus, -as  a  remedial  process,  remains 
as  it  was  at  common  law  ;  a  writ  for  the  enforcement  of  a  clear 
legal  right,  for  which  there  is  no  other  adequate  legal  remedy. 
— Feoph  V.  Stevens,  5  Hill  (N.  Y.,)  616  ;  Bonner  v.  State,' 7 
Ga.  473  ;  People  v.  Detroit,  18  Mich.  338 ;  People  v.  Corpora- 
tion, 3  Johns.  Ca.  79  ;  People  v.  Supervisors,  18  Abb.  Pr.  8  ; 
State  V.  Jacobus,  26  N.  J.  L.  135 ;  State  v.  Warren,  32  N.  J. 
L.  439 ;  People  v.  Head,  25  111.  325 ;  PeopU  v.  Kilduff,  15  111. 
492 ;  Banton  v.  Wilson,  4  Tex.  400  ;  Com.  v.  Sel.  ds  Com. 
Council,  34  Penn.  St.  496  ;  State  ex  rel.  v.  Co.  Judge,  7  Iowa, 
186  ;  State  ex  rel.  v.  Mosley,  34  Mo.  375  ;  4  Wait,  Ac.  and 
Def.  368. 

The  present  proceeding  was  instituted  to  compel  the  county 
officers  of  Escambia  County  to  establish  and  keep  their  offices 
at  Brewton  instead  of  Pollard,  where  they  are  now  kept.  Their 
right  to  remain  at  Pollard,  or  to  remove  to  Brewton,  depends  on 
the  result  of  the  election  held  to  establish  the  county  site.  The 
supervisors,  in  computing  the  number  of  votes  cast  for  each 
place,  as  shown  by  the  certified  returns  of  the  inspectors  of  the 
several  precincts,  ascertained  that  a  majority  of  the  votes  had 
been  cast  for  Pollard.  Being  mere  canvassers,  and  having  no 
authority  to  go  behind  the  certified  returns,  or  to  institute  in- 
quiry into  the  qualifications  of  the  electors,  the  result  was  a 
mere  matter  of  calculation.  That  ascertained  result  was  the  f<tate- 
meid  the  law  required  them  to  certify  to,  and  when  certified  it  es- 
tablished \\\Q  prima  facie  right  of  the  place  thus  having  a  majority 
of  the  votes,  to  be  treated  and  regarded  as  the  elected  court 
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house.  We  do  not  understand  the  information  filed  in  this 
■case,  as  denying  that  the  certified  returns  of  the  precinct  in- 
spectors show  a  majority  of  votes  cast  for  Pollard.  The  re- 
turn to  the  rule  to  show  cause  issued  in  this  case,  shows  such  to 
have  been  the  case.  That  being  so,  the  respondents  had  no  op- 
tion. They  were  bound  to  answer  truly,  and  so  answering,  they 
returned  that  the  supervisors  had  declared  the  election  in  favor 
of  Pollard.  In  tlie  absence  of  our  statutes  above  referred  to, 
if  that  return  had  been  made,  it  would  have  been  a  full  answer 
to  the  rule  nisi,  and  peremptory  m.andarnu8  would  have  been 
refused.  The  relators  could  have  had  but  one  remedy — a  suit 
against  the  respondents  for  a  false  return.  If  they  had  brought 
such  suit,  they  must  needs  have  failed,  for  they  could  not  have 
shown  that  the  return  was  false.  It  was  true,  and  the  only 
proper  return  they  could  have  made.  Have  our  statutes  en- 
larged the  operation  of  the  writ  of  mandamus  f  Can  it  admin- 
ister relief  in  matters  theretofore  without  its  scope?  The  stat- 
utes indicate  no  such  purpose.  They  show,  alike  in  their  cap- 
tions and  in  the  body  of  them,  that  their  purpose  was  to  cure 
the  delay,  consequent  on  the  want  of  authority  to  controvert 
the  return  to  the  rule  nisi,  They  enable  suitors  to  determine 
in  one  action,  what  theretofore  frequently  required  two.  We 
do  not  think  they  had  a  broader  aim,  or  can  receive  a  larger  in- 
terpretation. They  furnish  no  authority  whatever  for  going 
behind  the  answer  or  return,  and,  leaping  over  the  matter  of 
the  return,  entering  upon  the  trial  of  a  contested  election. 
Such  contest  would  be  beyond  the  scope  Of  a  mandaTnus,  as  al- 
ways understood  and  administered  in  this  State,  and  is  equally 
without  the  purview  of  a  controverted  return.  It  would,  in 
the  name  and  form  of  a  proceeding  to  compel  the  county  offi- 
■cers  to  kesp  their  offices  at  the  court  house,  be,  in  substance,  a 
hotly  contested  suit,  to  determine  which  of  two  places  was  and 
is  the  lawfully  elected  court  house  town.  This  would  be  to 
dwarf  out  of  sight  the  simple  issue  ostensibly  presented  by  the 
pleadings,  in  the  magnitude  and  intricacy  of  the  incidental 
inquiry,  the  necessities  of  the  relief  prayed  make  an  indispens- 
able condition  precedent. — The  State  ex  rel.  Pinneyv.  Williams, 
at  the  present  term. 

Some  rulings  have  been  made  in  opposition  to  these  views. 
State  ex  rel.  v.  Marston,  6  Kans.  5'i4 ;  State  ex  rel.  v.  Saxton, 
11  Wis.  27;  County  of  Calaveras  v.  Brockway,  30  Cal.  325. 
We  know  not  under  what  statutory  systems  those  decisions 
were  made.  They  are  not  reconcilable  with  the  uniform  rul- 
ings of  this  court,  nor  with  what  we  understand  to  be  the  func- 
tion and  power  of  a  writ  of  m/xndamus.  We  are  aware  that  in 
thus  ruling,  we  leave  the  relators  without  remedy.  This  we 
regret,  as  the  testimony  tends  strongly  to  show  gross  irregular- 
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ities  in  the  election.  We  think  the  proof  justified  the  finding- 
of  the  Circuit  Court,  that  Brewton  received  a  majority  of  the 
legal  votes  cast ;  still  we  think  the  law  is  powerless  to  redress- 
the  wrong. — O' Docherty  v.  ArcJter,  9  Tex.  295.  Better  that 
fraud  should  go  unpunished,  than  that  the  landmarks  of  the  law 
should  be  obliterated  or  obscured. 

The  judgment  of  the  Circuit  Court  is  reversed,  and,  proceed- 
ing to  render  the  judgment  the  Circuit  Court  should  have  ren- 
dered, this  court  doth  order  and  adjudge  that  the  information 
be  dismissed  at  the  costs  of  the  relators,  both  in  the  court  below 
and  in  this  court. 


Taylov,  Adm'r,  v.  Robinson,  Adm'rx. 

Bill  in  Equity  hy  Legatees  to  recover  fm'  Devastavit  committed 
hy  Adurdnistrator  of  their  Testator. 

1.  Statute  of  non-claim ;  operation  against  claim  of  lieirs  or  legatees. 
The  claim  of  heirs  or  legatees  against  the  estate  of  a  deceased  administra- 
tor, for  a  devastavit  committed  by  him,  is  barred  by  the  statute  of  non- 
claim,  unless  presented  to  the  personal  representative  of  such  adminis- 
trator, within  eighteen  months  after  the  grant  of  letters,  or  after  the  ac- 
crual of  the  claim ;  or,  where  minors  are  concerned,  within  eighteen 
months  after  they  attain  their  majority. 

2.  Same ;  fraud  and  fraudideht  concealment  no  exception. — Fraud  and 
fraudulent  concealment  on  the  part  of  the  deceased,  in  reference  to  the 
devastavit,  create  no  exception  against  the  operation  of  the  statute  of  non- 
claim. 

3.  Rule  as  to  recovery. — The  rule  is  well  settled  in  equity,  that  all  the 
parties  complainant,  who  join  in  a  suit,  must  be  entitled  to  recover,  or 
none  can.     The  failure  of  one  is  the  failure  of  all. 

Appeal  fr.om  the  Chancery  Court  of  Madison. 

Heard  before  Hon.  H.  C.  Speake. 

The  original  bill  in  this  cause  was  filed  on  the  12th  of  May, 
1868,  by  Morris  K.  Taylor,  as  the  administrator  de  hcniis  non. 
of  the  estate  of  Byrd  Brandon,  deceased,  and  John  D.  Brandon, 
Lucy  A.  Houghton,  and  Eliza  B.  Seelye,  heirs  and  legatees  of 
Byrd  Brandon,  against  Caroline  Bobinson  as  the  administratrix 
of  William  Robinson,  deceased,  for  the  purpose  stated  in  the 
opinion.  Byrd  Brandon  died  in  this  State,  leaving  a  will,  on 
the  2d  of  June,  1838.  At  the  time  of  his  death,  the  above 
named  legatees  were  minors,  the  youngest  of  whom,  John  D, 
Brandon,  attained  his  majority  on  the  18th  of  December,  1858. 

After  an  administration  in  chief,  and  on  the  12th  of  October, 
1840,  William  Bobinson  as  sherilf  was  appointed  administrator 
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de  bonis  non  oi  the  estate  of  Byrd  Brandon,  and  he  continued 
to  act  as  such  administrator  under  tliis  appointment  until  the 
13th  of  December,  1843,  when  his  term  of  office  as  sheriff  ex- 
pired. He  was  re-appointed  administrator  of  said  estate  on  the 
22d  of  April,  18-44,  and  continued  to  act  as  such  administrator 
until  the  time  of  his  death,  which  occurred  on  the  3d  of  July, 
1852.  On  the  21st  of  July,  1852,  John  Rohiuson  and  James 
Robinson  were  appointed  administrators  of  the  estate  of  William 
Robinson,  deceased,  and  continued  to  act  as  such  administrators 
until  December  13th,  185S,  when  they  resigned,  and  the  appel- 
lee was  appointed  to  succeed  them.  No  settlement  was  ever 
made  by  John  Robinson  and  James  Rolnnson,  or  by  appellee, 
of  the  administration  of  their  intestate  upon  the  estate  of  Byrd 
Brandon. 

The  complainants,  in  their  ori^nal  bill,  after  averring  fraud 
and  mismanagement  by  William  Robinson  while  he  was  admin- 
istrator of  I^yrd  Brandon,  allege  that  said  legatees  were  for 
man}'  years  after  the  death  of  their  testator  non'-residents  of 
this  State,  and  were  thereby  prevented  from  discovering  the 
frauds  alleged  against  William  Robinson ;  that  by  reason  of  his 
frauds,  gross  negligence  and  mismanagement  in  and  a1)out  the 
administration  of  said  estate,  they  were  deprived  of  all  means 
to  prosecute  their  claim  ;  and  that  the  tacts  relied  on  by  them 
to  establish  his  fraud  were  by  them  discovered  within  the  year 
preceding  the  filing  of  the  bill,  and  that  "  they  have  exercised 
all'  the  conscience,  good  faith  and  diligence  to  prosecute  their 
rights  that  the  peculiar  circumstapces  attending  the  case  would 
allow." 

In  the  spring  of  1875,  the  appellants  amended  their  bill,  and 
averred  a  presentation  of  the  claim  of  said  legatees  to  the  ad- 
ministrators of  William  Ro1)inson,  and  a  demand  of  them  for 
a  settlement  of  the  administration  of  AYilliam  Robinson  upon 
the  estate  of  their  father,  "in  the  year  1856,  or  1857,  or  1858, 
the  exact  time  not  remembered,  but  before  the  said  John  D, 
Brandon  arrived  at  the  age  of  twenty-one  years,  and  while  James 
Robinson  and  John  Robinson  were  administrators"  of  said 
estate,  and  a  refusal  on  their  part  to  make  such  settlement. 

The  appellee  answered  the  bill,  denying  all  fraud  and  mis- 
management charged  to  have  been  committed  by  her  intestate ; 
and  incorporated  in  her  answer  a  plea,  that  appellants'  cause  of 
action  was  l)arred  by  the  statute  of  non-claim. 

There  was  evidence  tending  to  show,  that  John  D.  Brandon, 
within  eighteen  months  after  lie  attained  his  majority,  for  him- 
self and  the  other  legatees,  did  present  their  claim  to  the  ad- 
ministrators of  William  Robinson  and  demand  a  settlement  of 
their  administration  upon  their  testator's  estate ;  but  that  this 
Tvas  done  more  than  eighteen  months  after  the  accnial  of  said 
Vol..  i.xix. 
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claim  and  after  the  other  legatees  attained  their  respective  ma- 
jorities. 

On  the  hearing,  had  upon  pleadings  and  proof,  the  chancellor 
sustained  the  plea  of  the  statute  of  non-claim,  and  dismissed  the 
bill.     That  decree  is  here  assigned  as  error. 

John  J).  Brandon,  for  appellants.  (No  brief  came  to  hands 
of  reporter.) 

L.  P.  Walker,  contra,  after  an  elaborate  argument  of  other 
questions  raised  by  the  record,  but  not  passed  on  by  the  court, 
contended,  that  Robinson's  devastavit  was  a  claim  against  his 
estate,  within  the  meaning  of  the  statute  of  non-claim ;  and  not 
having  been  presented,  as  required  l)y  the  statute,  it  is  barred, 
citing  Fretwell  v.  McLemore^  52  Ala.  12-1;  McDowell  v.  Jones, 
58  Ala.  25. 

SOMERVILLE,  J.— The  purpose  of  the  bill  filed  by  the 
appellants  is  to  charge  the  estate  of  William  Robinson,  deceased, 
with  a  devastavit  alleged  to  have  been  committed  by  him  as  ad- 
ministrator in  the  management  of  the  estate  of  Byrd  Brandon, 
of  which  the  appellant  Taylor  is  administrator  de  hmiis  non  with 
tlie  will  annexed.  The  other  coniplainants,  who  unite  wuth 
Taylor  as  co-complainants  in  the  bill,  were  legatees  under  the 
said  will.  William  Robinson  died  in  the  year  1852,  during 
which  year  John  and  James  Robinson  were  appointed  his  ad- 
ministrators, and  after  acting  in  that  capacity  over  six  years, 
they  resigned  in  December,  1658,  when  the  appellee  was  imme- 
diately appointed  to  succeed  them. 

The  first  question  is,  whether  this  claim  for  a  devastavit  is 
within  the  operation  of  the  statute  of  non-claim,  as  against  the 
legatees  or  lieirs  who  are  seeking  by  l)ill  to  enforce  distribution. 
The  chancellor  so  held,  sustained  the  plea  of  the  statute  of  non- 
claim,  and  dismissed  the  bill.  It  is  our  judgment  that  his  de- 
cision is  free  from  error. 

The  case  of  Fretwell  v.  McLemore,  52  Ala.  124,  seems  con- 
clusive of  the  question.  It  was  there  held,  in  an  action  l)y  cer- 
tain heirs  against  the  estate  of  a  surety,  that  a  claim  growing 
out  of  the  misfeasance  or  malfeasance  of  his  principal,  whether 
judicially  ascertained  or  not,  would  be  barred  by  the  statute  of 
non-claim,  unless  presented  to  the  administrator  of  the  surety 
within  the  period  of  eighteen  months.  It  was  also  ruled,  in  the 
same  case,  that  the  claim  of  '■^  heirs  or  legatees  claiming  as  »uch,^' 
which  is  excepted  from  the  statute  of  non-claim  by  section  2598 
of  the  Code,  is  the  claim  of  title  to  the  specific, property  of  the 
estate  in  the  hands  of  the  administrator,  unadnunistered  and 
iinconverted,  and  that  the  exception  has  no  reference  to  a  pecu- 
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niary  demand  created  by  a  devastavit,  or  to  a  default  of  the  ad- 
ministrator creating  the  mere  relation  of  debtor  and  creditor. 
This  case  is  so  well  reasoned  that  we  can  add  nothing  to  the  ar- 
gument, and  it  has  been  repeatedly  ajjproved  by  this  court. 
McTJoujeU  V.  Jones,  58  Ala.  25 ;  Owen  v.  Corhitt,  57  Ala.  92 ; 
Foster  V.  Itolland,  56  Ala.  474.  The  case  of  Harrison  v. 
ITarrison,  39  Ala.  489,  maintaining  tl>e  contrary  doctrine,  was, 
in  our  opinion,  unsound  in  principle,  and  was  properly  over- 
ruled. 

The  claim  here  sought  to  be  enforced  was  not  presented 
against  the  estate  of  William  Robinson  within  the  time  pre- 
scribed by  the  statute,  which  is  required  to  be  within  eighteen 
months  after  the  grant  of  letters  of  administration,  or  after  the 
accrual  of  the  claim ;  or,  wliere  minors  are  concerned,  within 
eighteen  months  after  the  removal  of  their  respective  disabili- 
ties.—Code  of  1876,  §§  2597-8. 

Conceding  that  the  alleged  presentation  was  made  within  the 
requisite  time,  so  far  as  concerns  John  D.  Brandon,  who  was 
the  youngest  of  the  legatees  or  heirs,  it  was  too  late  for  his  co- 
complainants,  against  whom  the  bar  of  the  statute  was  complete. 
The  rule  is  well  settled  in  equity,  that  all  the  parties  who  join 
in  a  suit  must  be  entitled  to  recover,  or  none  can.  The  failure 
of  one  is  the  failure  of  all. — James  v.  James,  55  Ala.  525 ;  Hut- 
ton  V.  Williams,  60  Ala.  107;  Hardeman  v.  Sims,  3  Ala.  747. 

The  averments  of  fraud  and  fraudulent  concealment  made  in 
the  bill  against  the  administrator,  in  reference  to  the  devastavit, 
can  give  no  aid  to  the  case.  It  was  expressly  held  in  Yniestra 
V.  Tarleton,  67  Ala.  126,  that  fraud  on  the  part  of  the  deceased 
creates  no  exception  as  against  the  operation  of  the  statute  of 
non-(;laim.  Among  the  enumerated  exceptions  the  legislature 
has  seen  fit  not  to  specify  fraud,  and  the  judiciary  department 
is  incompetent  to  do  it. 

As  the  evidence  in  the  record  probably  shows  a  presentation 
of  the  claim  in  controversy,  so  far  as  one  of  the  complainants, 
John  D.  Brandon,  is  concerned,  the  decree  of  the  chancellor 
will  be  amended  so  as  to  dismiss  the  bill  without  prejudice  as  to- 
him,  and,  as  so  modided,  the  decree  will  be  affirmed. 

Brickell,  C.  J.,  not  sitting. 
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JSill  in  Equity  to   Charge  Lands  Devised  with  a  Moneyed 

Legacy. 

1.  When  legacy  is,  in  eguity,  a  charge  on  real  estate  devised. — If  real 
estate  is  devised  upon  condition  to  pay  .a  legacy,  or  with  a  direction  that 
the  devisee  pay  the  legacy  in  respect  to  the  estate  so  devised  to  him,  and 
because  the  real  estate  has  been  devised  to  him,  such  real  estate  is,  in  equi- 
ty, chargeable  with  the  payment  of  the  legacy,  unless  there  is  something  in 
the  will  to  rebut  the  legal  presumption,  or  from  which  it  can  be  inferred 
that  the  testator  intended  to  exempt  the  estate  devised  from  that  charge. 

2.  In  determining  whether  legacy  a  charge  on  real  estate  devised,  inten- 
tion of  testator  must  govern. — In  determining  whether  a  legacy  is  a  charge 
on  real  estate  devised,  the  intention  of  the  testator  must  govern.  The 
intention  to  charge  may  be  expressed,  or  the  charge  may  be  created  by 
fair  and  just  implication.  Whenever  it  appears  satisfactorily  that  the 
devise  was  given  on  condition,  or  on  the.  consideration  that  the  devisee 
should  pay  the  legacy,  the  real  estate  will  be  charged.  But  such  charge 
can  not  be  implied,  when  it  appears  that  the  testator  intended  that  the 
legacy  should  be  paid  by  the  devisee  from  other  gifts  made  to  him, 
although  such  gifts  from  any  cause  may  be  insufficient  lor  the  payment, 
or  may  become  insufficient  from  the  fault  of  the  devissee. 

3.  Construction  of  v:ill;  legacy  under,  not  a  charge  on  real  estate  de- 
vised.— A  testator,  by  the  second  item  of  his  will,  devised  and  bequeathed 
to  his  wife,  for  the  term  of  her  natural  life,  a  large  tract  of  land  and  the 
personal  property  thereon,  and  by  the  third  item  of  his  will  he  devised 
and  bequeathed  lo  her  absolutely  his  dwelling  house  and  certain  personal 
property.  The  fourth  item  of  his  will  is  in  these  words :  "  It  is  my  will  and 
desire,  and  I  do  hereby  give  and  devise  all  my  moneys  and  choses  in  ac- 
tion, that  I  may  have  at  the  time  of  my  death  unto  my  said  wife,  to  have 
and  to  hold  to  her,  subject  to  the  following  conditions,  that  is  to  say,  if 
demands  which  the  law  requires  to  be  paid  come  against  my  estate,  to 
the  amount  of  ten  thousand  dollars,  or  less,  my  said  wife  shall  settle  and 
pay  said  demands,  not  exceeding  ten  thousand  dollars,  and  shall  also 
pay  to  my  grand-daughter,  Kate  M.,  the  sum  of  five  thousand  dollars, 
payable  at  such  time  as  my  said  wife  may  deem  proper,  without  interest. 
If,  however,  more  than  ten  thousand  dollars  shall  come  against  my  said 
estate,  in  debts  to  be  i)aid  to  creditors,  then  it  is  my  will  that  the  balance 
over  and  above  the  sum  of  ten  thousand  dollars  to  be  paid,  as  above,  by 
my  said  wife  shall  be  borne  and  paid  equally  by  her  and  my  three  chil- 
dren, hereinafter  named,  in  equal  proportions."  And  the  eighth  item  of 
said  will  is  in  these  words :  "  I  will  and  bequeath  five  thousand  dollars 
to  my  grand-daughter,  Kate  M.,  which  five  thousand  dollars  shal.l  be 
paid  to  her  by  my  said  wife,  as  is  above  provided  in  this  will."  Held, 
that  the  devises  of  the  real  estate  to  the  testator's  wife  are  specific,  dis- 
tinct from,  and  independent  of  the  bequest  to  her  of  the  moneys  and 
choses  in  action ;  that  they  contain  no  words  of  charge,  but  are  uncondi- 
tional ;  and  that  the  real  estate  devised  is  not  chargeable  with  the  legacy 
to  the  grand-daughter. 

Appeal  from  Montgomery  Cliancery  Court. 

18 
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Heard  before  Hon.  H.  Austill. 

The  original  bill  in  this  cause  was  filed  by  Kate  W.  Sistrunk, 
formerly  Kate  Molton  Ware,  daughter  of  Robert  Y.  Ware, 
and  grand-daughter  of  Robert  J.  Ware,  deceased,  a  married 
woman,  by  her  next  friend  and  husband,  Walter  Sistrunk, 
against  Asenath  A.  Ware  and  others,  for  the  purpose  of  charg- 
ing certain  real  estate  devised  to  Asenath  A.  Ware,  by  the  will 
of  Robert  J.  Ware,  deceased,  with  the  payment  of  a  legacy  be- 
queathed by  the  will  to  Mrs.  Sistrunk.  The  will  was  made  an 
exhibit  to  the  bill.  Afterwards  Mrs.  Sistrunk  died,  and  the 
appellant,  as  her  administrator,  came  in  and  made  himself 
partly  complainant,  under  the  rule.  The  defendants  demurred 
to  the  bill  on  the  ground,  among  others,  that  it  was  shown  by 
the  bill  and  the  will  exhibited  thereto,  that  said  testator  did  not 
charge  the  devises  to  Asenath  A.  Ware  with  the  payment  of 
said  legacy.  The  Chancery  Court  rendered  a  decree  sustain- 
ing the  demurrer  and  dismissing  the  bill ;  and  that  decree  is 
here  assigned  as  error. 

D.  S.  Troy  and  H.  C.  Tompkins,  for  appellant. 

Arrington  &  MoRRisETTE,  Watts  &  SoNs,  and  R.  M. 
Williamson,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — Robert  J.  Ware  died,  having  made  and 
published  his  last  will,  which  was  subsequently  admitted  to  pro- 
"bate.  By  the  second  item  of  the  will,  he  devises  and  bequeaths 
to  his  wife  Asenath  A.,  for  the  term  of  her  natural  life,  a  plan- 
tation containing  four  or  five  thousand  acres  of  land,  and  all 
the  personal  property  thereon  situate.  By  the  third  item,  he 
•devises  and  b^^ueaths  to  her  absolutely  his  dwelling  house, 
situate  in  the  city  of  Montgomery,  with  all  the  household  and 
kitchen  furniture,  and  household  appliances  thereunto  belong- 
ing, or  which  were  there  at  the  time  of  his  death,  with  the  car- 
riage and  horses  she  was  then  accustomed  to  use.  The  fourth 
item  is  in  these  words  :  "  It  is  my  will  and  desire,  and  I  do 
hereby  give  and  devise  all  my  moneys  and  choses  in  action,  that 
I  may  have  at  the  time  of  my  death,  unto  my  said  wife,  Ase- 
nath A.  Ware,  to  have  and  to  hold  to  her,  subject  to  the  fol- 
lowing conditions,  that  is  to  say,  if  demands  which  the  law  re- 
quires to  be  paid,  shall  come  against  my  estate,  to  the  amount 
of  ten  thousand  dollars,  or  less,  my  said  wife  shall  settle  and 
pay  said  demands,  not  exceeding  ten  thousand  dollars,  and  shall 
also  pay  to  my  grand-daughter,  Kate  Molton  Ware,  daughter 
of  Robert  Y.  Ware,  the  sum  of  five  thousand  dollars,  payable 
Vol.  lxix.     . 
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at  such  time  as  my  said  wife  may  deem  proper,  without  interest. 
If,  however,  more  than  ten  thousand  dollars  shall  come  ap^ainst 
my  said  estate,  in  debts  to  be  paid  to  creditors,  that  it  is  my 
will  that  the  balance  over  and  above  the  sum  of  ten  thousand 
dollars  to  be  paid,  as  above,  by  my  said  wife,  shall  be  borne  and 
paid  equally  by  her  and  my  three  children,  hereinafter  named, 
in  equal  proportions."  The  eiglith  item  of  the  will  is  in  these 
words :  "  1  will  and  bequeath  hve  thousand  dollars  to  my 
grand-daugliter,  Kate  IVIolton  Ware,  which  five  thousand  dol- 
lars shall  be  paid  to  her  by  my  said  wife,  as  is  above  provided  in 
this  will."  Kate  Molton  having  intermarried  with  the  appel- 
lant, on  the  23d  day  of  November,  1872,  IVIrs.  Ware  made  her 
promissory  note  payable  at  one  day  to  said  Kate  M.,  for  the 
said  five  thousand  dollars,  as  expressed  in  the  note,  "  the  amount 
required  by  the  will  of  R.  J.  Ware,  deceased,  to  be  paid  to  her 
by  me."  It  is  further  expressed  that  "  this  note  is  not  to  have 
the  effect  of  discharging  any  property  given  to  me  by  said  will, 
from  any  liability  or  lien  existing  by  operation  of  law  for  the 
payment  of  said  legacy."  The  purpose  of  this  bill  is  to  charge 
the  real  estate  devised  to  Mrs.  Ware  with  the  payment  of  the  said 
legacy  of  five  thousand  dollars,  upon  averments  of  her  insol- 
vency, and  that  the  personal  property  bequeathed  her  has  been 
consumed  and  otherwise  appropriated. 

If  real  estate  is  devised  upon  condition  to  pay  a  legacy,  or 
with  a  direction  that  the  devisee  pay  the  legacy  in  respect  to 
the  estate  so  devised  him,  and  because  the  real  estate  has  thus 
been  devised,  such  real  estate  is  in  equity  chargeable  with  the 
payment  of  the  legacy,  unless  there  is  something  in  the  will  to 
rebut  the  legal  presumption  ;  or  from  which  it  can  be  inferred 
that  the  testator  intended  to  exempt  the  estate  devised  from  that 
charge. — Harris  v.  Fly,  7  Paige  421  ;  Willard's  Eq.  489.  The 
rule  is  thus  stated :  "If  legacies  be  given,  and  at  the  same 
time  directed  to  be  paid  out  of  the  real  property ;  or  where  the 
real  estate  is  given  to  A.,  either  in  proesenti  or  in  Jvturo,  he 
paying  out  of  it  certain  legacies  ;  or  if  the  land  be  charged 
with  such  payments  ;  in  each  case,  the  devised  estate  will  be 
the  only  fund  out  of  which  those  sums  are  to  be  paid.  The 
reasons  are  these :  the  estate  in  the  one  case  is  expressly  encum- 
bered, and  in  the  other,  it  is  intended  to  be  divided  between 
the  divisee  and  legatees.  In  the  last  instance,  the  estate  is  given 
upon  condition  that  the  devisee  make  the  specific  payments. 
He  takes  the  land  cum  onere,  and  ncm  constat  the  estate  would 
have  been  devised  to  him,  unless  the  testator  had  conceived  that 
the  legacies  would  have  been  discharged  out  of  it." — 1  Roper, 
Leg.  670. 

In  reference  to  the  application  of  this  rule,  as  in  reference  to 
all  other  questions  arising  in  the  construction  of  wills,  the  in- 
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tention  of  the  testator  must  govern.  The  intention  to  charge 
the  real  estate  may  be  expressed,  or  the  charge  may  be  created 
by  fair  and  just  implication.  Whenever  it  appears  satisfactorily 
that  the  devise  was  given  on  condition,  or  on  the  consideration 
that  the  devisee  should  pay  the  legacy,  the  land  will  be  charged. 
The  charge  can  not  be  implied,  when  it  appears  that  the  testa- 
tor intended  the  legacy  should  be  paid  by  the  devisee  from 
other  gifts  made  to  him,  though  such  gifts  from  any  cause  may 
be  insufficient  for  the  payment,  or  may  become  insufficient 
from  the  fault  of  the  devisee. 

The  devises  of  the  real  estate  to  Mrs.  Ware  are  specific,  dis- 
tinct from,  and  independent  of  the  bequest  to  her  of  the 
moneys  and  choses  in  action.  They  contain  no  words  of  charge, 
nor  any  expression  akin  to  those  from  which,  in  decided 
cases,  a  charge  has  been  implied.  The  legacy  of  five  thousand 
dollars  to  Kate  Molton  Ware  is  introduced  into,  and  connected 
with  the  bequest  of  the  moneys  and  choses  in  action,  and  forms 
part  of  the  directions  as  to  the  payments  Mrs.  Ware  is  required 
to  make  from  that  bequest.  The  devises  of  the  real  estate  are 
unconditional — the  bequest  of  the  moneys  and  choses  in  action 
is  upon  terms  and  conditions — the  payment  of  the  debts  of  the 
testator  to  the  amount  of  ten  thousand  dollars,  and  of  the 
legacy  of  five  thousand  dollars  to  Kate  Molton  Ware.  The 
testator  appoints  the  fund  which  is  charged  with  the  payment 
of  the  legacy,  and  it  is  with  respect  to  that  fund  the  devisee  is 
required  to  pay  the  legacy,  and  not  with  respect  to  the  real 
estate.  If  the  direction  had  been  that  the  legacy  should  be 
paid  because  of  the  real  estate  devised  for  life,  it  would  not  be 
insisted,  the  real  estate  devised  in  fee  simple  was  charged  with 
the  payment  of  the  legacy. — 2  Lomax  Ex.  171.  The  same 
reasoning  which  would  confine  the  charge  of  the  legacy  to  the 
particular  real  estate  in  the  case  supposed,  confines  it,  under 
the  terms  of  this  will,  to  the  gift  of  the  moneys  and  choses  in 
action.  By  the  acceptance  of  the  gift  of  the  moneys  and 
choses  in  action,  Mrs.  Ware  may  have  become  personally  liable 
for  the  payment  of  the  legacy.  To  fasten  upon  her  such 
liability,  is  not  a  purpose  of  the  bill  as  now  framed  ;  and  it  is 
apparent  that  question  was  not  presented  to  the  chancellor. 

We  find  no  error  in  the  record,  and  the  decree  must  be 
affirmed. 
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The  Alabama  Great  Southern  Rail- 
road Company  v.  Killian. 

Action  against  Railroad  Company  for  Injury  to  Stock. 

1.  SectloriH  1701  and  1711  of  the  Code  construed. — Section  1701  of  the 
Code  of  1876  was  superseded  by  the  later  enactment  now  embodied  in 
section  1711  of  that  Code,  as  to  the  time  within  which  the  claim  for  dam- 
ages for  injuries  done  to  stock  by  a  railroad  company,  should  be  pre- 
sented ;  but  that  section  still  stands  as  a  regulation  as  to  the  manner  in 
which  the  claim  must  be  preferred.  Hence,  the  claim  must  still  be  in 
writing,  and  must  be  presented  to  one  of  the  officers  or  employes  named 
in  that  section. 

2.  What  is  not  a  presentation  of  claim  for  damages  for  injuries  done,  to 
stock  by  railroad  compan;/. — The  giving  of  notice  to  a  "section  boss  "  of  a 
railroad  company  by  the  owner  of  a  horse  killed  by  the  train  of  that  com- 
pany, that  he  claimed  damages  for  and  on  account  of  the  killing  of  the 
horse,  can  not  l)e  regarded  as  a  presentation  of  the  claim  within  the  re- 
quirements of  the  statute. 

3.  When  claim  for  stock  killed  by  railroad  company,  is  barred. — A  claim 
for  damages  for  stock  killed  by  the  train  of  a  railroad  company,  is  barred,' 
where  it  was  not  presented  as  required  by  statute,  and  suit  was  not  com- 
menced thereon  until  after  the  expiration  of  six  months  from  the  date 
when  the  horse  was  killed. 

Appeal  from  DeKalb  Circuit  Court. 

Tried  before  Hon.  Lkroy  F.  Box. 

This  was  an  action  brought  by  the  appellee  against  the  appel- 
lant, for  damages  resulting  from  the  killing  of  a  horse  by  the 
locomotive  of  appellant,  and  was  commenced  in  said  court  on 
the  29th  of  September,  1880.  The  cause  was  tried  on  the  pleas 
of  the  general  issue  and  of  the  statute  of  limitation  of  six 
months.  Tlie  evidence  tended  to  show,  that'the  value  of  the 
horse  was  $125.00,  and  that  it  was  killed  by  the  appellant's 
locomotive  on  the  14th,  IStli  or  16th  of  February,  1S80.  The 
other  evidence  is  sufficiently  stated  in  the  opinion.  The  appel- 
lant asked  the  court  in  writing  to  give  to  the  jury  the  following 
charges:  1.  "That  if  they  believe  all  the  evidence,  they  must 
find  for  tlie  defendant."  2.  "  That  if  the  jury  believe  from  the 
evidence,  that  the  plaintiff's  horse  was  killed  by  the  locomotive 
or  engine  of  defendant  in  February,  1880,  and  that  the  present 
suit  was  not  commenced  until  some  time  in  September,  1^80, 
then  upon  this  state  of  facts,  the  claim  of  the  phiintiff  for  dam- 
ages for  killing  that  horse  is  barred  by  the  statute  of  limitations 
in  such  case  made  and  provided."  The  court  refused  to  give 
these  charges,  and  the  appellant  excepted.     The  jury  returned 
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a  verdict  for  the  appellee,  on  which  a  judgment  was  rendered 
in  his  favor. 

The  errors  here  assigned  are  the  rulings  of  the  Circuit  Court 
above  noted. 

Rice  &  Wiley,  and  L.  A.  Dobbs,  for  appellant. 

Watts  &  Sons,  contra. 

STOJ^E,  J. — The  claim  in  this  case  not  being  "  presented  in 
writing  ...  to  the  president,  treasurer,  superintendent,  or 
some  depot  agent  of  the  railroad  company,"  the  plaintiff  in  the 
court  below,  appellee  here,  can  claim  no  advantage  from  the 
claim  the  proof  tends  to  show  he  made. — Code  of  1876,  §  1701. 
That  section,  as  we  understand  it,  being  superseded  by  section 
1711  as  to  the  time  within  which  the  claim  may  be  made,  still 
stands  as  a  regulation  as  to  the  manner  in  which  it  must  be  pre- 
ferred. It  must  still  be  in  writing,  presented  to  one  of  the 
officers  or  employes  named.  The  suit  in  this  case  was  brought 
more  than  six  months  after  the  alleged  injury  was  done,  and 
hence  that  act  can  not  be  relied  on  as  a  presentation  of  the  clahn 
within  six  months.  The  language  of  the  statute  is,  that  "  all 
claims  for  damages  shall  be  barred,  unless  complaint  is  made 
within  six  months  from  the  date  of  such  killing  or  injury  to 
live  stock  or  cattle  of  any  kind." — Code,  §  1711.  In  South  and 
North  R.  R.  Co.  V.  Morris,  65  Ala.  193,  we  said,  "  that  section 
1711,  which  allows  six  months  within  which  claims  of  this  kind 
may  be  sued  on,  is  constitutional  and  in  full  force ;  and  being 
in  conflict  with  section  1701,  and  more  recent  in  the  date  of  its 
enactment,  it  repeals  the  latter  section.  The  action  was  not 
barred  then  in  sixty  days,  but  in  six  months  from  the  date  of 
the  injury  for  which  this  suit  is  brought."  Xow,  this  language 
clearly  asserts  two  propositions :  that  the  claim  is  not  barred  in 
sixty  days,  and  that  it  is  barred  in  six  months.  The  present  is 
a  suit  for  killing  live  stock  by  the  defendant  railroad  company. 
The  only  evidence  given  of  the  presentation  of  the  claim  within 
six  months,  was  that  "the  plaintiff  introduced  evidence  tending 
to  prove  that  within  six  months  after  the  killing  of  said  horse 
of  plaintiff,  the  plaintiff  gave  notice  to  a  section  boss  that  plain- 
tiff claimed  damage  for  and  on  account  of  said  killing  of  said 
horse."  The  bill  of  exceptions  states  it  contains  all  the  evi- 
dence. This  can  not  be  regarded  as  a  presentation  of  the  claim 
within  the  requirements  of  the  statute.  As  shown  in  the  evi- 
dence, the  plaintiff's  claim  was  barred,  and  the  jury  should  have 
been  so  instructed. 

Reversed  and  remanded. 

Vol.  lxix. 
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Busbin  v..  Ware, 

Attachment  hy  La/ndlord  for  Rent  and  Advances. 

1,  Motion  to  quash  attachment. — A  motion  to  quash  an  affidavit  for  de- 
fects apparent  on  the  face  of  it,  or  a  motion  to  quash  a  writ  of  attachment 
for  similar  defects,  if  made  within  the  time  prescribed  for  fihng  pleas  in 
abatement,  is  addressed  to  the  sound  discretion  of  the  court  and  may  be 
entertained  accordingly ;  or  it  may  be  refused,  and  the  party  making  the 
motion,  put  to  his  plea,  as  the  court  may  elect. 

2.  When  affidavit  by  landlord  for  attachment  defective. — An  affidavit  by 
a  landlord  for  the  purpose  of  obtaining  an  attachment  for  rent  and  ad- 
vances, which  states,  as  a  ground  for  the  attachment,  that  he  "has  good 
cause  to  believe  said  tenants  are  about  to  remove  from  the  premises,  or 
otherwise  dispose  of  the  crop  without  paying  the  amount  which  will  be 
due  for  rent  and  advances,"  is  fatally  defective  in  failing  to  aver,  that 
the  contemplated  removal  of  the  crops  from  the  premises  of  the  landlord 
was  without  his  consent ;  and  a  motion  to  quash  the  attachment  issued 
thereon,  made  at  the  first  term  at  which  it  could  have  been  made,  was 
properly  allowed. 

Appeal  from  Cherokee  Circuit  Court. 

Tried  before  Hon.  Leroy  ¥.  Box. 

This  was  an  attachment  by  W.  H.  Busbin,  landlord,  the  ap- 
pellant, against  Jarret  "Ware  and  Charley  Dickson,  tenants,, 
the  appellees,  and  was  sued  out  on  the  25th  September,  1880, 
for  the  purpose  of  enforcing  his  statutory  lien  for  rent  and  ad- 
vances. The  affidavit  on  which  the  attachment  was  issued 
averred,  that  the  rent  and  advances  would  be  due  on  25th  De- 
cember, 1880,  and  the  ground  for  the  attachment  is  in  these 
words :  "  That  affiant  has  good  cause  to  believe  said  tenants  are 
about  to  remove  from  the  premises,  or  otherwise  dispose  of  the 
crop  without  paying  the  amount  which  will  be  due  for  rent  and 
advances."  On  the  lirst  day  of  the  spring  term,  1881,  of  said 
court,  the  appellees  moved  to  quash  the  affidavit  and  attachment 
on  the  ground,  in  substance,  that  the  affidavit  did  not  state  that 
the  apprehended  removal  of  the  crop  from  the  appellant's  prem- 
ises, was  without  his  consent.  The  court  sustained  the  motion 
and  quashed  the  attachment,  and  this  ruling  is  here  assigned  as 
error. 

Walden  &  Son  and  Reeves,  for  appellant. — (1).  Tliere  are 
three  distinct  grounds  given  by  the  Code  for  an  attachment  iu 
favor  of  the  landlord  against  his  tenant. — Code  of  1876,  §3472. 
Like  grounds  for  ordinary  attachments,  they  are  separate  and 
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distinct.  The  affidavit  for  the  attachment  in  this  case  not  only 
substantially  conforms  to  the  requirements  of  sub-division  1  of 
§  3472,  but  it  is  a  verbatim  copy  of  that  sub-division.  This 
sub-division  does  not  require  tlie  landlord  to  negative  his  con- 
sent to  the  act  "  about "  to  be  done.  There  is  good  reason  for 
the  failure  of  this  sub-division  to  require  that  the  landlord's 
consent  shall  be  negatived.  Before  the  crop  is  removed,  and 
while  it  remains  upon  the  premises,  the  world  is  charged  with 
notice  of  the  lien. — Lomax  v.  Le  Grand  &  Co.,  60  Ala.  537. 
After  its  removal  rights  of  innocent  purchasers  may  intervene 
and  thus  prevent  the  landlord  from  following  the  crop. — Mas- 
tersmi  v.  Bentley,  60  Ala.  520 ;  Scaife  v.  Stovall,  67  Ala.  237. 
See  also  Dryer  v.  Abercrombie,  57  Ala.  500.  (2).  The  law  is  to 
be  construed  liberally  to  advance  its  manifest  intent. — Flexner 
V.  Dlckerson,  65  Ala.  129.  It  would  be  an  illiberal  construc- 
tion to  hold,  that  the  intent  of  the  law  is  not  as  expressly  stated 
in  this  sub-division,  but  that  a  part  of  the  second  sub-division 
must  exist  in  order  to  give  the  landlord  his  remedy  under  the 
first  sub-division.  (3).  I)e  Bardeleben  v.  Crosby,  53  Ala.  363,  is 
based  on  a  different  state  of  facts,  and  the  point  here  mooted 
was  not  raised  in  that  case. 

James  H.  Savage,  contra. — (1.).  The  first  two  sub-divisions 
of  section  3472  of  the  Code  of  1876,  are  in  the  Code  of  1852, 
and  were  brought  forward  into  the  Revised  Code ;  and  in  each 
the  second  sul)-division  concludes  in  the  words,  "  without  the 
consent  of  the  landlord."  Afterwards  the  statute  was  amended 
by  adding  another  ground  of  attachment,  which  is  embodied  in 
«ub-divison  3  of  section  3472  of  the  Code  of  1876.  This  last 
sub-division  is  not,  therefore,  a  part  of  the  original  statute  and 
does  not  come  within  the  requirement  to  negative  the  consent 
of  the  landlord.  The  other  two  sub-divisions  are  to  be  con- 
strued together,  and  the  words,  "  without  the  consent  of  the 
landlord,"  applies  to  both.  If  the  law  were  otherwise,  the  land- 
lord might  give  his  consent  to  the  removal  of  the  crop  and  af- 
terwards take  advantage  of  it,  and  sue  out  an  attachment,  and 
involve  the  tenant  in  costs  and  damages,  when  his  cause  of  be- 
lief, that  the  crop  was  about  to  be  removed,  was  based  on  the 
fact,  that  he  had  consented  to  such  removal.  He  is,  therefore, 
required  to  negative  his  consent,  wlien  he  seeks  an  attachment 
under  the  first  sub-division.  (2).  The  case  of  De  Bardeleben  v. 
Vrosby,  53  Ala.  363,  clearly  settles  this  question. 

SOMERYILLE,  J. — A  motion  to  quash  an  affidavit  for  de- 
fects apparent  on  the  face  of  it,  or  a  motion  to  quash  a  writ  of 
attachment  for  similar  defects  or  irregularities,  if  made  within 
the  time  prescribed  for  pleading  in  abatement,  is  addressed  to 
the  sound  discretion  of  the  court,  and  may  be  entertained  accord- 
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ingly ;  or  it  may  be  refused  and  the  party  makijig  the  motion 
put  to  his  plea,  as  the  court  may  elect. 

The  motion  to  quash  in  this  case  was  properly  allowed  under 
the  authority  of  De  Bardelehen  v.  Crosby^  53  Ala.  363.  It 
seems  to  have  been  made  at  the  first  term  at  which  it  could 
have  been  made,  as  required  by  the  13th  Rule  of  Practice  (Code, 
1876,  p.  160),  and  the  affidavit  was  defective  in  failing  to  aver 
that  the  contemplated  removal  of  the  crop  from  the  premises 
of  the  landlord  was  without  his  consent.  The  statute,  in  our 
opinion,  requires  the  consent  of  the  landlord,  or  of  his  assignee, 
to  be  negatived,  whether  the  averment  is  that  the  removal  of 
the  crop  is  about  to  be  made  by  the  tenant,  or  whetlier  it  has 
already  taken  place. — Code,  1876,  §  3472;  De  Bardelehen  v. 
Croshy,  sirpra. 

Judgment  affirmed. 


T^ashington  v.  ^VTashingtoii, 

Petition  fo7'  Dower. 

1.  Marriage  between  slaves  invalid. — During  the  existence  of  slavery, 
one  of  the  dissabiUties  to  which  it  necessarily  subjected  the  slave,  was  an 
incapacity  to  form  the  legal  relation  of  husband  and  wife.  Into  that  re- 
lation, depending  upon  a  contract  formed  by  the  mutual  and  concurring 
assent  of  the  parties  to  it,  and  involving  mutual  obligations  and  duties, 
the  slave  was  incapable  of  entering,  because  of  the  paramount  rights  of 
the  master,  to  which  the  will  and  ability  of  the  slave  were  subordinated, 
and  which  were  inconsistent  with  the  power  of  the  slave  to  contract,  and 
with  his  yielding  the  assent,  incurring  the  obligations,  and  performing 
the  duties  incident  to  marriage. 

2.  Sdine ;  while  invalid,  not  immoral. — While  slaves  were  incapable  of 
€ontracting  marriage  under  the  municipal  law  of  force  during  the  exist- 
ence of  slavery,  the  relation  of  husband  and  wife  entered  into  between 
them  M'ith  the  consent  of  the  master,  and  solemnized  with  the  customary 
rites  and  ceremonies,  was  not  immoral,  but  imposed  a  moral  obligation, 
which  was  recognized  and  respected  by  public  opinion. 

3.  Slaves  emancipated^  bif  ordinance  of  22d  September,  1865. — The  in- 
stitution of  slaverj^  ceased  to  have  a  legal  existence  in  this  State  from  and 
after  the  adoption,  by  the  Constitutional  Convention  of  ISGo,  of  the  ordi- 
nance of  22d  September  of  that  year,  which  declared  that  thereafter  there 
should  not  be  in  this  State  "  slavery  nor  involuntary  servitude,  otherwise 
than  as  a  punishment  for  crime." — (Rev.  Code,  p.  53.) 

4.  Ordinance  of  29th  September,  1865,  ratifying  and  legalizing  marriages 
between  freedmen  and  freedwomen. — The  ordinance  of  the  29th  September, 
1865  (Rev.  Code,  p.  64),  adopted  by  the  convention  in  recognition  of  the 
necessity  for  a  definition  of  the  legal  status  of  the  population  emancipated 
irom  slavery,  living  together  as  man  and  wife,  commends  itself  to  the 
moral  sense,  is  eminently  just,  conservative  of  social  order,  ])romotive  of 
morality,  and  preservative  of  the  legitimacy  and  rights  of  the  innocent 
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offspring  of  the  pre-existing  union  it  ratified  and  legalized,  and  belongs 
to  a  class  of  legislation,  which,  when  employed  for  such  beneficent  pur- 
poses, deserves  the  highest  judicial  consideration. 

5.  Same ;  its  effect  and  operation. — By  force  of  the  ordinance,  all  the 
legal  infirmity  of  the  relation  between  the  parties  to  whom  it  applied, 
was  removed,  and  they  became  man  and  wife.  By  the  ordinance  they 
were  not  compelled  into  an  involuntary  relation  ;  but  the.voluntary  rela- 
tion which  they  had  formed,  and  which,  by  continuance  after  emancipation, 
they  had  affirmed,  so  far  as  it  was  capable  of  confirmation  by  their  own 
acts,  was  legalized. 

6.  Same. — This  ordinance  had  no  reference  to,  or  effect  upon  mere 
illicit  intercourse,  not  intended,  or  recognized  by  the  parties  as  marriage. 
It  is  not  the  cohabiting  like  man  and  wife,  but  the  cohabiting  as  man  and 
wife,  and  in  mutual  recognition  of  the  relation,  the  ordinance  legalizes. 

7.  Same;  widow  of  freedman  whose  marriage  ivas  thereby  legalized,  en- 
titled to  dower. — Under  the  operation  of  this  ordinance,  the  marriage  of 
two  negroes,  who  intermarried  in  1847,  while  they  were  both  slaves,  and 
who  continued  to  live  together  as  man  and  wife  until  their  emancipation, 
and  thereafter  for  several  months  after  the  adoption  of  the  ordinance,  was 
legalized,  and  on  the  death  of  the  man,  the  woman,  as  his  widow,  was 
entitled  to  dower  in  his  lands,  although  the  man,  in  October,  1866,  aban- 
doned her,  procured  ar  marriage  license  and  married  another  woman, 
with  whom  he  lived  as  his  wife  until  his  death. 

Appeal  from  Hale  Probate  Court. 
Tried  before  Hon.  James  M.  Hobson.  - 
The  facts  are  stated  in  the  opinion. 

Thos  R.  Rouliiac,  for  appellant. 

Thos.  Seay,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — This  was  an  application  by  the  appellee 
to  the  court  of  probate,  for  an  assignment  to  her  as  widow  of 
Gus  Washington,  deceased,  of  dower  in  the  lands  of  which  he 
died  seized  and  possessed.  The  contention  in  the  court  of 
probate  was  confined  to  the  single  fact  of  marriage  between  the 
appellee  and  the  decedent.  The  cause  was  submitted  to,  and 
heard  by  the  judge  of  the  court  of  probate  without  the  inter- 
vention of  a  jury.  The  findings  of  fact  by  the  judge  are  spe- 
cially stated  in  the  judgment  rendered  as  follows:  "Edie,  the 
said  petitioner,  under  a  certain  form,  was,  while  both  were  in 
a  state  of  slavery,  married  to  the  said  Gus  Washington,  in  the 
year  1847,  and  thereafter,  and  during  the  time  they  continued 
in  a  state  of  slavery  they  lived  together  after  the  custom  of 
slaves,  as  man  and  wife;  that  they  continued  to  live  in  the 
same  way  and  manner  up  to  the  29th  day  of  September,  18(55, 
and  for  several  months  thereafter,  to- wit:  some  time  in  the  fall 
of  1866.  That  petitioner  had  by  said  Gus  several  children  and 
one  born  dead  after  the  abolition  of  slavery.     In  the  fall  of  the 
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year  1866,  the  said  Gus  Washington  left  tlie  petitioner  and  ob- 
tained from  the  probate  court  of  Green  county,  the  court  at 
that  time  authorized  to  issue  marriage  licenses  to  parties  located 
as  Gus  and  Martha  were,  a  marriage  license  under  which  the 
ceremony  of  marriage  was  performed  between  them,  the  said 
Martha  and  Gus,  by  F.  M.  Harris,  then  an  acting  justice  of  the 
peace,  duly  authorized  to  perform  said  ceremony.  That  said 
Gus  Washington  lived  with  and  recognized  as  his  wife,  the  said 
Martha,  from  that  time  until  his  death,  and  had  by  her  several 
children,  all  of  whom  are  under  the  age  of  twenty-one  years. 
That  the  said  Gus  had  been  in  the  habit  of  visiting  the  said 
Martha  before  and  during  the  year,  1865,  and  had  by  her  a 
child  before  the  ceremony  above  spoken  of  was  performed."  The 
pleadings  are  all  supported  by  the  preponderance  of  the  evi- 
dence; and  it  may  also  be  added  that  in  1487  Edie  and  Gus 
were  the  property  of  the  same  master,  were  married  by  his 
consent,  the  ceremony  of  marriage  being  performed  by  a  min- 
ister of  their  own  race ;  and  with  the  consent  of  the  master,  as 
man  and  wife  they  cohabited  until  emancipation.  An  illicit 
intercourse  sprung  up  between  Gus  and  Martha,  continuing 
until  their  marriage  in  October,  1866,  and  into  the  marriage 
they  were  induced  by  threat,  or  by  the  pendency  of  a  prosecu- 
tion against  them  for  adultery.  The  judge  of  the  court  of  pro- 
bate adjuged  that  Edie  was  the  lawful  wife,  and  awarded  to  her 
dower. 

It  is  certainly  true,  that  while  slavery  existed,  one  of  the  dis- 
abilities to  which  it  necessarily  subjected  the  slave,  was  an  in- 
capacity to  form  the  legal  relation  of  husband  and  wife.  That 
relation  then  depended,  and  now  depends  upon  contract, — a 
contract  formed  by  the  mutual  and  concurring  assent  of  the 
parties  to  it,  involving  mutual  obligations  and  duties.  The 
slave  was  incapable  of  contracting,  of  yielding  the  assent,  of  in- 
curring the  obligations,  and  performing  the  duties,  because  of 
the  paramount  rights  of  the  master  to  which  his  will  and  ability 
were  subordinated.  In  Malinda  v.  Gardner,  2-1  Ala.  719,  this 
court,  speaking  of  marriage  as  between  slaves,  said :  "  Persons 
in  that  condition  are  incapable  of  contracting  marriage,  because 
that  relation  brings  with  it  certain  duties  and  rights  with  refer- 
ence to  which  it  is  supposed  to  b(^  entered  into.  But  the  du- 
ties and  rights  which  are  deenjed  essential  to  this  contract  are 
necessarily  incompatible  with  the  nature  of  slavery,  as  the  one 
can  not  be  discharged,  nor  the  other  recognized  without  doing 
violence  to  the  rights  of  the  owner.  In  other  words,  the  sub- 
jects of  the  contract  must  cease  to  be  slaves  before  tlie  incidents 
inseparable  to  the  relation  of  marriage,  in  its  proper  sense,  can 
attach."  All  this,  it  must  be  observed,  refers  to  the  relation  of 
husband  and  wife,  as  established  by,  and  the  obligations  and 
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duties  which,  according  to  the  municipal  law,  flowed  from  the 
relation.  As  matter  of  fact,  by  universal  usage,  by  the  encour- 
agement and  consent  of  the  master,  the  relation  of  husband  and 
wife  was  formed  between  slaves,  and  often  the  marriage  solemn- 
ized by  the  rites  and  ceremonies  attending  the  solemnization  of 
the  marriage  of  their  owners.  The  moral  obligation  resulting 
from  the  union,  the  master  enjoined  them  to  observe ;  and  pub- 
lic sentiment  so  far  respected  the  union,  that  the  master  who 
wantonly  separated  husband  and  wife,  provoked  from  his  neigh- 
bors indignation  and  reproach.  While,  in  the  contemplation  of 
law,  there  was  not  a  binding  or  obligatory  marriage,  there  was 
a  union  of  moral  force  and  obligation.  In  Smith  v.  State,  9 
Ala.  996,  said  Ormond,  J.:  "  whilst  we  admit  the  moral  obliga- 
tion which  natural  law  imposes  in  the  relation  of  husband  and 
wife  among  slaves,  all  its  legal  consequences  must  flow  from 
the  municipal  law." 

When  slavery  was  abolished — when  the  slave  was  emancipa- 
ted from  bondage  and  subordination  to  the  master,  the  mass 
■of  adult  freedmen  and  freedwomen  were  living  as,  and  their  chil- 
dren were  l)orn  of  the  relation  of ,  husband  and  wife,  which  they 
had  formed  while  slaves.  Whether,  if  after  emancipation  they 
had  continued  to  live  together  as  man  and  wife,  contemplating 
and  intending  a  continuance  of  the  relation  they  had  formed, 
they  would  not  have  been  deemed  married,  and  all  the  inci- 
dents, rights  and  duties  the  law  attaches  to  marriage  would  not 
liave  flowed  from  their  consensual  cohabitation,  founded  upon 
a  union  not  wanting  in  any  element  of  morality,  is  not  a  ques- 
tion in  this  case,  and  can  scarely  become  here  a  practical  ques- 
tion. 

In  this  State,  the  constitutional  convention  of  1865  (R.  C.  of 
1867,  p.  53),  on  the  22d  September,  adopted  an  ordinance  in 
recognition  of  the  fact  that  the  events  and  results  of  the  war 
had  destroyed  slavery;  and  declaring  that  thereafter,  in  this 
State,  there  should  not  be  "  slavery  nor  involuntary  servitude, 
otherwise  than  as  a  punishment  for  crime."  A  similar  provis- 
ion was  introduced  into  the  constitution  then  formed,  and  has 
been  introduced  into  the  subsequent  constitutions.  From  the 
adoption  of  that  ordinance  slavery  ceased  to  have  a  legal  exist- 
■ence  in  this  State.  A  definition  of  the  legal  status  of  the  popu- 
lation emanci}>ated  from  slavery,  living  together  as  husl)and 
and  wife,  was  a  necessity.  On  the  29th  September,  1865,  the 
convention  adopted  an  ordinance  (R.  C.  1867,  p.  64),  providing 
that  "all  marriages  l)etween  freedmen  and  freedwomen,  wheth- 
er in  a  state  of  slavery  or  since  their  emancipation,  heretofore 
solemnized  by  any  one  acting  or  officiating  as  a  minister,  or  any 
one  claiming  to  exercise  the  right  to  solemnize  the  rites  of  mat- 
rimony, whether  bond  or  free,  are  hereby  ratified  and  made 
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valid,  provided  the  parties  are  now  living  together  as  man  and 
wife ;  and  in  all  cases  of  f reedmen  and  freedwomen  who  are 
now  living  together  recognizing  each  other  as  man  and  wife, 
be  it  ordained,  that  the  same  are  hereby  declared  to  be  man  and 
wife,  and  bound  by  the  legal  obligations  of  such  relationship.'^ 
Before  the  ordinance,  the  marriages  occurring  prior  to  emanci- 
pation, were  wanting  in  legal  obligation  and  incapable  of  legal 
recognition  —were  wanting  in  legal  validity,  because  of  the  le- 
gal incapacity  of  the  slave  to  yield  assent,  and  to  incur  the  legal 
obligations  and  duties  of  husband  and  wife.  Their  relation  was 
not  immoral,  and  was  not  unlawful,  in  the  sense  of  falling 
within  legal  prohibitions.  The  ordinance  commends  itself  to 
the  moral  sense,  is  eminently  just,  conservative  of  social  order, 
promotive  of  morality,  and  preservative  of  the  legitimacy  and 
rights  of  the  innocent  offspring  of  the  pre-existing  union  it  rat- 
ifies and  legalizes.  There  is  no  room  to  doubt  the  power  of  the 
convention  to  enact  it,  and  it  belongs  to  a  class  of  legislation 
which,  when  employed  for  such  beneficent  purposes,  deserves 
the  highest  judicial  consideration. —  Goshen  v.  Stonington,  4 
Conn.  209.  Similar  legislation  was  adopted  in  all  the  States  in 
which  slavery  was  abolished,  and  its  validity  has  not,  so  far  as 
I  know,  been  questioned. 

In  its  practical  operation,  the  ordinance  accomplished  but 
little  more  than  an  application  of  the  principle  of  the  common 
law  touching  the  marriage  of  persons  before  reaching  the  age 
of  consent,  and  the  marriage  of  lunatics.  The  marriage  of  an 
infant  before  reaching  the  age  of  consent  is  inchoate  and  imper- 
fect, and  when  the  age  of  consent  is  reached,  the  marriage  may 
be  disaffirmed  without  divorce  or  judicial  sentence.  But  if,  on 
reaching  the  age  of  consent,  the  marriage  is  affirmed  by  a  con- 
tinuance of  the  relation,  it  is  valid  and  incapable  of  dissolution 
by  the  voluntary  act  of  the  parties. — 1  Black.  436 ;  Begys  v. 
State,  55  Ala.  108.  And  if  while  one  of  the  parties  is  insane, 
marriage  is  entered  into,  and  after  a  lucid  interval,  after  a  res- 
toration to  reason,  while  there  is  capacity  to  conserlt,  cohabitation 
is  continued,  it  cures  the  infirmity  of  the  contract,  and  the  mar- 
riage becomes  valid. — 1  Bish.  Mar.  and  Div.  §  140.  Mr.  Bishop 
is  of  opinion  these  principles  are  applicable,  after  emancipation, 
to  the  marriage  formed  by  slaves. — 1  Bish.  Mar.  and  Div.  §§ 
154—163.  This  view  prevails  in  Louisiana  {Girodv.  Lewis,  6 
Mart.  La.  559 ;  Pierre  v.  Fontenette,  25  La.  Ann.  617) ;  in  Ten- 
nessee (McReynoMs  v.  State,  5  Cald.  18);  and  in  Missouri 
{Johnson  v.  Johnsmi,  45  Mo.  595).  The  reasons  supporting  it 
are  thus  expressed  by  MArruEws,  J.,  in  Girod  v.  Lewis,  su2)ra: 
"Emancipation  gives  to  the  slave  his  civil  rights;  and  a  con- 
tract of  marriage,  legal  and  valid  by  the  consent  of  the  master 
and  moral  assent  of  the  slave,  from  the  moment  of  freedom. 
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although  dormant  in  slavery,  produces  all  effects  which  result 
from  such  contracts  among  free  persons."  This  view  was  dis- 
sented from,  and  an  opposite  doctrine  declared  by  Pearson,  C 
J.,  in  Howard  v.  Hovjard,  6  Jones  L.  (N.  C.)  235.  Upon  this 
question  we  do  not  enter,  for  the  facts  of  the  case  bring  the  re- 
lation shown  to  have  existed  between  the  petitioner  and  the  de- 
cedent within  the  letter  and  spirit  of  the  ordinance.  By  force 
of  the  ordinance,  all  the  legal  infirmity  of  their  relation  was 
removed  and  they  became  husband  and  wife.  They  were  not 
compelled  into  an  involuntary  relation,  but  the  voluntary  rela- 
tion they  had  formed,  and  which  by  continuance  after  emanci- 
pation they  had  aftirmed,  so  far  as  it  was  capable  of  confirma- 
tion by  their  own  act's,  was  legalized. 

The  ordinance  of  the  convention  had  no  reference  to,  and  no 
effect  upon  mere  illicit  intercourse,  not  intended  or  recognized 
by  the  parties  as  marriage.  It  was  not  designed  to  sanctify 
such  intercourse,  immoral  and  vicious  in  its  origin  and  continu- 
ance. Under  its  operation,  the  relation  existing  between  the 
decedent  and  Martha,  however  notorious  or  long  continued, 
could  not  have  ripened  into  marriage.  As  is  said  by  the  Su- 
preme Court  of  Mississippi,  it  is  not  the  cohabiting  like  man 
and  vnfe^  the  ordinance  legalizes,  but  the  cohabiting  as  man 
and  wife^  and  in  mutual  recognition  of  the  relation. — Rundle 
V.  J*e(/ram,  49  Miss.  751. 

We  find  no  error  in  the  decree  of  the  court  of  probate,  and 
it  is  afiirmed. 


Hill  V.  Townsend  and  Eubanks. 

Statutory  Action  for  the  Recovery  of  Chattels  in  Specie. 

1.  Contract ;  construction  of. — Where  in  a  contract  of  sale  of  personal 
property  consisting  of  a  steam  saw  and  grist  mill,  with  certain  appur- 
tenances, it  was  provided  that  the  purchase-money  should  be  paid  in  in- 
stallments, and  that  upon  default  in  the  payment  of  any  one  of  the  install- 
ments, the  purchaser  should  forfeit  all  former  payments  made  by  him, 
and,  on  the  demand  of  the  seller,  should  "give  into  his  possession  the 
mill  with  all  the  additions  threto,  in  good  running  order,  with  all  obtained 
from  him,"  the  words  "additions  thereto,"  as  used  in  the  contract,  do 
not  embrace  detached  articles  of  personal  property  purchased  to  aid  in 
operating  the  mill,  such  as  oxen,  carts,  etc.,  but  only  such  personal  prop- 
erty as  was  in  fact  added  to  the  mill. 

2.  Charge  of  the  court  where  the  evidence  is  conflicting. — Where  the  evi- 
dence in  a  cause  is  conflicting,  and  the  case  is  presented  to  the  jury  in 
two  variant  phases,  each  party  is  justified  in  having  the  jury  instructed 
-as  to  the  law,  as  it  would  arise  if  his  hypothesis  were  the  true  one.    The 
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charge,  however,  must  properly  refer  to  the  jury  the  finding  of  the  facts, 
and  the  application  of  the  law  must  be  made  contingent  on  the  ascertain- 
ment of  the  facts  embraced  in  the  hypothesis. 

3.  Parol  contract  of  sale  of  personal  preperty  valid. — A  parol  contract 
of  sale  of  personal  property  is  valid. 

4.  Forfeiture  in  contract  of  purchase  of  personal  property  does  not  exist, 
unless  specially  provided  for. — The  law  does  not  favor  a  forfeiture  in  a 
contract  of  purchase  of  personal  property,  by  which  a  party  to  the  con- 
tract loses  the  benefit  of  all  payments  he  has  made  thereon,  and  also  all 
interest  in  the  property,  upon  his  failure  to  pay  any  one  of  a  series  of  in- 
stallments of  the  purchase-money ;  and  to  authorize  or  sustain  such  a 
claim  of  forfeiture,  it  must  be  specially  provided  for  by  the  contract. 

5.  Waiver  of  forfeiture  in  contract  of  sale  of  personal  property. — A  for- 
feiture contained  in  a  contract  of  sale  of  personal  property,  on  default  in 
payment  of  any  one  of  several  installments  of  the  purchase-money,  is 
waived,  when  the  seller,  after  such  default,  entars  into  a  new  contract  of 
sale  with  the  original  purchaser  and  others,  and  receives  from  them  pay- 
ment of  all  the  installments  then  due  from  the  original  purchaser. 

,6.  Same. — But  a  waiver  of  one  or  more  of  such  forfeitures  or  defaults, 
is  not  a  circumstance  tending  to  show  a  waiver  of  subsequent  defaults, 
or  forfeitures  based  thereon;  and  a  charge  instructing  the  jurv,  that  if 
four  such  forfeitures  occur  in  succession,  and  the  seller  fails  to  claim  and 
enforce  either  of  them,  then  they  may  look  to  these  facts,  in  connection 
with  all  the  other  evidence,  for  the  purpose  of  determining  whether  he 
had  waived  the  subsequent  forfeitures,  is  erroneous. 

7.  Charge  of  the  court ;  tvhen  error  without  injury. — A  charge  which 
refers  to  the  jury  the  construction  of  a  written  contract,  is  without  injury 
to  the  appellant,  when  the  court  should  have  construed  such  contract 
against  the  views  maintained  by  him. 

8.  When  breach  of  contract  by  the  seller  of  personal  property  will  pre- 
vent a  recovery  based  on  a  forfeiture . — Where  the  plaintiff  in  an  action  for 
the  recovery  of  chattels  in  specie,  consisting  of  a  steam  saw  and  grist  mill 
and  appurtenances,  claims  under  a  forfeiture  contained  in  a  contract  of 
sale  made  by  him,  as  seller,  with  the  defendants,  as  purchasers,  and 
based  on  a  default  in  payment  of  part  of  the  purchase-money,  and  it  is 
shown  that,  in  violation  of  a  clause  in  the  contract,  he  failed  to  furnish 
the  purchasers  with  certain  timber  pri\dleges,  he  can  not  recover. 

Appeal  from  the  City  Court  of  Montgomery, 

Tried  before  Hon.  J.  A.  Minnis. 

This  was  an  action  of  detinue,  brought,  under  the  Code,  by 
John  A.  Hill  against  James  B.  Townsend  and  John  W.  Eu- 
banks, to  recover  a  steam  saw  and  grist  mill  and  other  personal 
property,  and  was  commenced  on  the  20th  of  April,  1880.  The 
defendants  pleaded  the  general  issue,  and  upon  an  issue  thus 
made  the  cause  was  tried,  and  resulted  in  a  verdict  and  judg- 
ment for  the  defendants.  The  evidence  introduced  on  the  trial 
is  sufficiently  stated  in  the  opinion. 

The  City  Court,  at  the  request  of  the  defendants,  gave  to  the 
jury  the  following  charges :  3.  "  That  this  is  not  a  suit  in  which 
the  plaintiff  can  recover  all  or  any  of  the  property  sued  for,  by 
evidence  which  only  shows  that  the  defendants  l)ought  the  prop- 
erty, or  some  part  of  it,  from  the  plaintiff,  and  that  they  owe 
the  plaintiff  a  balance  for  all  or  some  part  of  the  property  sued 
for ;  but  it  is  a  suit  in  which,  to  entitle  the  plaintiff  to  recover 
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any  or  all  the  property  sued  for,  the  evidence  must  show,  to  the 
satisfaction  of  the  jury,  that  the  plaintiff,  at  the  time  the  suit 
was  commenced,  upon  all  the  evidence  in  this  case,  was  entitled 
to  the  possession  of  all,  or  some  part  of  the  property  sued  for," 
4.  "That  if  the  jury  believe  from  all  the  evidence  in  this  case, 
that  t  le  defendants  and  one  Jasper  Dillard,  in  the  month  of 
August,  in  the  year  1879,  purchased  property  of  the  plaintiff  on 
a  credit,  to  be  paid  for  by  the  1st  day  of  December,  in  the  year 
1880,  in  monthly  payments  of  about  7,000  feet  of  lumber,  or  at 
the  rate  of  $7.50  for  each  1,000  feet  of  lumber,  and  then  paid 
on  said  monthly  payments  up  to  the  1st  day  of  December,  1879 ; 
that  said  contract  was  not  in  writing ;  that  said  contract  was  not 
reduced  to  writing  by  the  fault  of  the  plaintiff,  and  without  the 
fault  of  the  defendants ;  that  said  contract  has  not  been  further 
performed  by  the  defendants  on  account  of  the  fault  of  the 
plaintiff  in  not  performing  his  part  of  the  contract,  then  the 
jury  must  find  for  the  defendants,"  (Charge  numbered  5  con- 
tains substantially  the  same  instructions  as  are  contained  in 
charge  numljered  4.  and  need  not  be  set  out,)  7.  "  That  if  the 
jury  believe  from  the  evidence  that  the  oxen,  log-carts,  wagon 
and  blacksmith  tools,  in  the  complaint  described,  were  not  sold  by 
the  plaintiff  to  the  defendants,  but  were  purchased  and  acquired 
by  the  defendants  from  others,  and  that  said  oxen,  log-carts, 
wagon  and  blacksmith  tools  were  not  additions  to  the  steam  saw 
and  grist  mill  and  appurtenances  mentioned  in  the  written  con- 
tract, of  date  December  1st,  in  the  year  1878,  in  evidence, 
within  the  meaning  and  intention  of  the  parties  to  said  contract, 
in  the  making  of  said  contract,  and  as  modified,  if  modified,  by 
what  occurred  between  the  plaintiff  and  the  defendants,  and  one 
Jasper  Dillard,  on  or  about  the  19th  day  of  August,  in  the  year 
1879,  then,  as  to  said  log-carts,  wagon,  blacksmith  tools  and 
oxen,  the  jury  must  find  for  the  defendants,"  8,  "That  a  sale 
and  purchase  of  personal  property  is  as  valid  in  law,  if  made 
without  writing,  as  if  made  with  writing;  and  the  property 
involved  in  the  transaction  between  the  plaintiff  and  the  defend- 
ants and  Dillard,  in  August,  1879,  as  shown  by  the  evidence,  was 
personal  property,"  10.  "  The  law  does  not  favor  a  forfeiture 
of  a  contract  by  which  a  party  to  that  contract  loses  the  benefit 
of  all  payments  he  has  made  upon  the  contract  in  the  purchase 
of  property,  and  also  loses  all  interest  in  the  property  by  such 
forfeiture,  when  such  forfeiture  is  claimed  upon  the  failure  of 
such  party  to  pay  any  one  of  a  series  of  installments  for  the 
purchase-money  of  such  property ;  and  to  authorize  or  sustain 
such  a  claim  of  forfeiture,  it  must  be  provided  for  by  the  con- 
tract as  made  between  the  parties,"  11,  "  When  a  contract  is 
made  between  parties,  by  which  personal  property  is  sold  and 
purchased,  to  be  paid  for  in  monthly  installments,  the  contract 
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to  be  forfeited,  and  the  property  to  belong  to  the  seller  upon 
the  failure  of  the  purchaser  to  pay  any  one  of  said  installments,, 
the  purchaser  may  waive  such  forfeiture  by  failing  to  claim 
and  enforce  the  forfeiture,  and  if  four  such  forfeitures  occur 
in  succession,  and  the  p%Lrchaser  fails  to  claim  and  enforce 
either  of  said  forfeitures,  the  jury  may  look  at  these  facts  and 
circumstances,  in  connection  with  all  the  other  evidence  in  this 
case,  for  the  purpose  of  arriving  at  a  verdict,  and  of  determin- 
ing whether  the  plaintiff  had  waived  all  of  said  forfeitures  at 
the  time  this  suit  was  commenced  ;  and  if  the  jury  further  find 
that  the  plaintiif  had  waived  every  forfeiture,  if  any  such  ex- 
isted, before  the  commencement  of  this  suit,  and  that  there  was 
no  forfeiture,  or  default  of  payment  of  any  monthly  installment, 
which  had  not  been  waived  by  the  plaintiff  at  the  time  of  the 
commencement  of  this  suit,  then  the  jury  must  find  for  the  de- 
fendants." 12.  "A  man  may  always  waive  a  condition  in  his 
own  favor,  and  dispense  with  its  performance,  and  this  is  also 
true  of  the  forfeiture  claimed  by  the  plaintiff  in  this  cause ; 
and  if  the  jury  find  from  all  the  evidence,  that  the  pJaintiff  had 
waived  all  the  forfeitures  for  the  non-payment  of  monthly  in- 
stallments at  this  time,  then  the  jury  must  find  for  the  defend- 
ants." To  the  giving  of  each  of  these  charges  the  plaintiff  ex- 
cepted. 

The  plaintiff  asked  the  following  charges  in  writing,  which 
the  court  refused  to  give,  and  the  plaintiff  separately  excepted, 
to-wit :  1.  "  If  the  jury  believe  from  tlie  evidence,  that  the  oxen, 
wood-wagon,  log-carts,  and  blacksmith  tools  were  necessary  to 
the  running  of  the  mill,  and  were  necessary  to  the  mill,  then 
the  jury  must  consider  the  said  oxen,  wood-wagon,  log-cart  and 
blacksmith  tools  as  'additions' to  said  mill;  and  the  plaintiff 
would  be  entitled  to  a  verdict  for  such  oxen,  wood-wagon,  log- 
carts  and  blacksmith  tools,  as  well  as  for  the  other  property  ap- 
pertaining to  said  mill."  2.  "  That  if  the  parties  made  a  new 
contract,  by  which  Dillard,  Townsend  and  Eubanks  were  to 
make  monthly  payments  of  lumber,  and  the  parties  failed  tO' 
make  the  payments  as  stipulated,  then  Hill  had  a  nVht,  on  suck 
failure,  to  claim  his  property,  and  put  an  end  to  tlie  contract,, 
although  nothing  may  have  been  said  about  it  in  the  contract."' 

The  giving  of  the  charges  asked  by  the  defendants,  and  the 
refusal  to  give  the  charges  asked  by  the  plaintiff,  are  assigned 
as  error. 

Watts  &  Sons,  for  appellant. 

G.  W.  Townsend,  and  Bragg  «fe  Thokington,  contra. 

STONE,  J. — John  A.  Hill,  the  appellant,  on  1st  December, 
19 
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1878,  contracted  in  writing  with  Jasper  Dillard  to  sell  him  a 
steam  saw  and  grist  mill,  known  as  the  Allen  mill,  with  certain 
appurtenances — all  being  personal  property.  Dillard  was  to 
pay  for  the  property  $1275  in  lumber  at  seventy-five  cents  per 
hundred,  in  monthly  installments,  running  through  two  years  ; 
being  about  7,000  feet  of  lumber  per  month.  The  writing 
■contains  this  clause  :  "  If  any  one  of  these  jmyments  fails  to 
be  met  promptly,  then  I,  Jasper  Dillard,  forfeit  all  former  pay- 
ments that  may  have  been  made  to  said  Hill,  and  on  his  ae- 
mand,  l)ind  myself  to  give  into  his  possession  the  mill  with  all 
the  additions  thereto,  in  good  running  [order],  with  all  obtained 
from  him."  The  written  contract  by  some  means  became  muti- 
lated, and  some  of  its  provisions  can  not  be  learned.  There  is 
a  failure  of  proof  as  to  what  they  were.  There  is  testimony 
tending  to  show  that  Townsend  was  interested  with  Dillard  in 
making  the  purchase,  though  his  name  does  not  appear  in  the 
writings.  The  testimony  was  in  conflict,  whether  Hill,  when 
he  made  the  sale,  knew  that  Townsend  was  interested  with  Dil- 
lard in  making  the  purchase.  From  the  time  of  the  purcliase, 
the  business  was  conducted  by  Dillard  and  Townsend  jointly. 

In  August,  1879,  Dillard  and  Townsend  had  made  some  pay- 
ments of  the  purchase-money,  but  were  in  arrears  several 
monthly  installments,  probably  as  many  as  three  or  four.  Hill 
had  not,  and  did  not  then  claim  the  forfeiture  provided  for  in 
the  written  contract  with  Dillard.  A  renewed  contract  was 
then  entered  into  between  Hill,  the  seller,  and  Townsend  and 
Dillard,  and  one  Eubanks,  as  purchasers.  The  terms  of  this 
contract  were  agreed  on,  August  19th,  and  were  to  be  executed 
in  writing  on  the  20th.  Hill,  the  seller,  did  not  attend  at  the 
designated  place  on  the  20th,  but  subsequently  presented  a 
writing,  claimed  by  him  to  express  the  terms  of  the  contract, 
but  which  the  purchasers  refused  to  sign,  on  the  alleged  ground 
that  it  did  not  truly  express  the  agreed  terms.  Xo  writing  was 
ever  signed,  expressing  the  terms  of  the  contract  of  August 
19th,  1879.  The  price  and  installments  of  the  second  contract 
were  the  same  as  those  of  the  first ;  that  is,  the  entire  payment 
was  to  be  completed  December  Ist,  1880.  One  of  the  terms 
•of  the  agreement  of  August,  1879,  was,  that  Eubanks  was  to 
pay  Hill  35,000  feet  of  the  lumber  promised  ;  which  payment 
he  made.  This  paid  all  installments  to  mature  up  to  Decem- 
ber 1st,  1879.  The  business  was  carried  on  by  Townsend,  Dil- 
lard and  Eubanks,  until  Dillard  sold  out  to  his  associates.  It 
was  then  conducted  in  the  names  of  Townsend  and  Eubanks, 
until  this  suit  was  brought  in  April,  1 880.  No  payments  were 
made  of  the  purchase-money,  after  the  payment  made  by  Eu- 
banks when  he  c&me  in.  This  action  for  the  recovery  of  chat- 
tels in  specie,  was  brought  upon  an  alleged  forfeiture,  under 
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the  tenns  of  the  contract.  There  is  irreconcilable  conflict  in 
the  testimony  as  to  what  were  the  terms  of  the  contract  made 
in  August,  when  Eubanks  became  part  purchaser,  and  Town- 
send  became  a  recognized  purchaser.  The  points  of  difference 
are  as  follows :  Hill  contended  that  it  was  part  of  the  agree- 
ment that  it  should  contain  the  forfeiture  clause  copied  above, 
and  he  so  framed  the  contract ;  that  is,  "  If  any  one  of  these 
payments  fails  to  be  met,"  etc.  Another  clause  inserted  in  the 
writing  AA'as,  that  the  mill  should  not  be  removed  from  the 
place  where  it  was  then  situated.  The  defendants  denied  that 
either  of  these  clauses  was  in  the  agreement  made ;  and  there 
was  testimony  tending  to  show  that  Townsend  was  ignorant 
that  the  forfeiture  clause  was  in  the  contract  of  December, 
1878,  until  April,  1879,  and  that  he  objected  to  it.  The  inser- 
tion of  the  two  clauses  stated  above  were  the  reasons  assigned 
by  the  purchasers  for  refusing  to  execute  the  written  contract 
presented  by  Hill.  The  purchasers  also  gave  testimony  to  show 
that  it  was  one  of  the  terms  of  the  contract  of  August,  1879, 
that  they  were  to  have  certain  timber  privileges  on  lands  near 
the  mill,  and  that  they  failed  to  obtain  this  right  and  privilege, 
because  Hill  had  previously  disposed  of  it  to  another.  So, 
Hill's  right  of  action  was  necessarily  based  on  the  assertion 
that  the  contract  of  August,  1879,  contained  a  forfeiture  stipu- 
lation similar  to  that  in  the  contract  of  December,  1878,  and 
that  defendants  had  incurred  the  forfeiture  by  defaults  in  pay- 
ing installments.  The  defense  took  different  forms :  First, 
that  there  was  no  forfeiture  clause  in  the  contract  of  August, 
1879 ;  second,  if  there  was  such  forfeiture  clause.  Hill  had 
waived  it ;  third,  that  Hill  had  violated  his  part  of  the  contract, 
in  this,  that  he  had  put  it  out  of  his  power  to  furnish,  and 
failed  to  furnish  to  the  purchasei's  the  timber  privileges  he  had 
contracted  to  furnish  them. 

When  the  contract  of  purchase  was  made,  December  1st, 
1878,  the  property  purchased  consisted  of  a  saw  and  grist  mill, 
six  belts,  some  blacksmith's  tools,  one  burned  saw  mill,  two 
blue  kuln  stones,  two  pair  mill  rocks,  lying  outside  of  the  mill, 
a  lot  of  old  irons,  a  cast  iron  roller,  cast  tires,  and  two  boilers. 
There  was  afterwards  added,  or  put  at  the  mill  by  the  defend- 
ants, two  pairs  of  oxen,  two  log-carts,  one  wood-wagon  and 
gearing  frame  and  hopper.  The  suit  was  for  all  the  articles 
enumerated  ;  those  afterwards  purchased,  as  well  as  those  on 
hand  when  the  first  contract  of  sale  was  agreed  on.  All  the 
exceptions  taken  and  errors  assigned,  are  based  on  the  charges 
given  and  refused. 

We  can  not  agree  that  articles  purchased  to  aid  in  oi)erating 
the  mill  can  be  classed  as  "additions  thereto,"  unless  they  were 
in  fact  added  to  the  miU,     The  language  of  the  written  con- 
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tractf  forbids  this  interpretation.  The  promise  is,  in  the  contin- 
gency provided  for,  "to  give  into  his  [Hill's]  possession  the 
mill  with  all  the  additions  thereto.^''  Additions  to  what  ?  Cer- 
tainly to  the  mill.  And  these  were  to  be  delivered  "in  good 
running  order."  oS^ow,  it  would  be  a  strange  use  of  language^ 
if  the  intention  was  to  embrace  oxen,  carts  and  a  wagon.  A 
stipulation  that  they  should  be  in  good  running  order,  would 
certainly  be  unusual.  But  the  argument  is  stronger  than  this. 
There  is  the  superadded  clause,  "  with  all  obtained  from  him." 
Why  add  this  clause,  if  the  "  mill  with  all  the  additions  there- 
to "  included  detached  personal  property,  employed  as  agencies 
in  operating  the  mill.  If  oxen  and  carts  are  additions,  why  are 
not  all  the  other  articles  purchased  from  Hill  equally  parts  of 
the  mill  ? 

Another  preliminary  remark.  The  testimony  given  for  de- 
fendants tends  to  show  that  one  of  the  stipulations  of  the  con- 
tract of  August,  1879,  was,  that  the  purchasers  were  to  have 
certain  timber  privileges,  which  they  failed  to  obtain.  If  this 
be  true,  then  there  was  a  breach  of  the  contract  by  Hill.  True, 
that  may  not  have  been  a  term  of  the  contract,  or  there  may 
have  been  no  breach  of  it.  Still,  it  serves  to  show  the  case 
was  presented  to  the  jury  in  two  very  variant  ])hases.  This 
presented  a  question  for  decision  by  the  jury,  and  it  could  not 
be  known  or  affirmed  which  phase  they  would  find  to  be  the 
true  one.  In  such  case,  each  party  is  justified  in  having  the 
jury  instructed  as  to  the  law,  as  it  would  arise  if  his  hypotliesis 
be  the  true  one.  Of  course,  such  charge  must  properly  refer 
to  the  jury  the  finding  of  the  facts,  and  the  application  of  the 
law  must  be  made  contingent  on  the  ascertainment  of  the  facts 
embraced  in  the  hypothesis. — 1  Brick,  Dig.  336  to  339,  §§  15, 
42^  49,  51,  54. 

The  City  Court  committed  no  error  in  giving  charges  num- 
bered 3,  8,  10  and  12.  They  assert  plain  principles  of  law. 
Charges  4  and  5  are  substantially  alike.  The  contract  of  August 
contained  the  term  that  Hill  was  to  furnish  the  purchasers  cer- 
tain timber  privileges,  and  if  he  failed  to  do  so,  then  he  had 
violated  his  cojitract,  and  he  should  not  recover.  The  charges 
given  were  justified  by  one  phase  of  the  testimony,  and  the 
court  did  not  err  in  giving  them.  If  they  were  too  general, 
obscure,  or  had  a  tendency  to  mislead,  the  party  objecting 
should  have  asked  a  more  specific  or  explanatory  charge. — 1 
Brick.  Dig.  336,  §  10.  What  we  have  said  above  shows  that 
the  court  did  not  err  in  giving  charge  7.  Even  if  that  charge 
be  obnoxious  to  the  criticism,  that  it  referred  it  to  the  jury  to 
construe  a  written  contract,  this  did  the  appellant  no  injury. 
The  court  should  have  construed  the  instrument  against  the 
views  of  the  appellant,  and  the  jury  could  have  done  nothing 
more.— 1  Brick.  Dig.  387,  §§  26,  27. 
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The  bill  of  exceptions  asserts  that  it  contains  substantially 
all  the  evidence,  and  that  on  this  evidence  the  charge  of  the 
court  was  given.  The  testimony  shows  the  purchasers  com- 
mitted some  defaults  in  the  payment  of  installments,  before 
August,  1879.  All  these  defaults  and  forfeitures  were  waived 
by  Hill,  when  he  agreed  to  the  terms  of  the  contract  of  August, 
1879,  and  received  from  Eubanks  payment  of  all  past  due  in- 
stallments. He  also,  according  to  the  testimony,  received  pay- 
ment of  all  installments  to  mature  up  to  December,  1879. 
There  could,  therefore,  be  no  default  or  forfeiture  until  after 
that  time.  No  payments  were  made  after  the  August  payment 
by  Eubanks.  This  suit  was  commenced,  April  i!Oth,  1880, 
when  there  had  been  a  failure  to  pay  some  four  monthly  in- 
stallments. One  of  the  three  forms  in  which  the  defense  was 
attempted  to  be  made,  was  that  Hill  had  waived  these  alleged 
grounds  of  forfeiture.  The  only  evidence  of  waiver  is  what 
is  shown  above.  As  we  understand  charge  11,  it  instructed  the 
jury  that  tliey  might  look  to  the  waiver  of  these  former 
grounds  of  forfeiture  as  a  circumstance  to  be  weighed  in  deter- 
mining whether  there  had  not  been  a  waiver  as  to  all  the 
f  rounds.  The  charge  as  found  in  the  record  is  worse  than  this, 
t  asserts  ilmt  the  purchase?'  could  waive  these  forfeitures — and 
states  "  if  four  such  forfeitures,  etc.,  occur  in  succession,  and  the 
j)u?'c/mser  fails  to  claim  and  enforce  either  of  said  forfeitures," 
then  the  jury  may  look  at  these  facts  in  connection  with  all  the 
other  evidence,  for  the  purpose  of  determining  whether  the 
plaintiif  had  waived  all  of  said  forfeitures.  We  attempt  to 
give  the  substance,  not  the  entire  language  of  the  charge.  The 
insertion  of  the  word  purchaser,  when  it  should  have  been 
seller,  may  be  an  error  in  copying.  But  if  the  word  seller  was 
substituted,  the  charge  can  not  be  maintained.  The  waiver  of 
one  or  more  forfeitures  or  defaults  is  not  a  circumstance  tending 
to  show  a  waiver  of  later  defaults.  Most  well  disposed  persons 
would  be  disinclined  to  resort  to  harsh  or  extreme  measures  on 
a  first  default.  There  might  be  excusing  or  palliating  circum- 
stances, and  humane  vendors  would  feel  inclined  to  give  to 
purchasers  another  trial.  To  convert  such  indulgence  or  for- 
bearance into  an  instrument  of  oifense,  would  be  to  attach  a 
penalty  to  what  is  usually  an  instinct  of  kindness,  or  an  aver- 
sion to  a  hasty  resort  to  legal  remedies. — 1  Brick.  Dig.  396, 
§§  274-5.     In  this  single  ruling  the  City  Court  erred. 

The  charges  asked  by  plaintiff  were  rightly  refused.  The 
law  will  not  imply  conditions  in  such  contracts,  and  make  them 
grounds  of  forfeiture.  Thev  must  be  expressed. — 2  Pars,  on 
Contracts,  Ed.  of  1864,  526." 

Reversed  and  remanded. 
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Cook  V,  Cook  et  al.  Ex'rs. 

Compulsory  Settlement  of  Executor'' s  Accounts. 

1.  Executors  and  administrators  ;  powers  of  the  probate  court  to  compel 
settlement. — Under  the  statutory  provisions  of  this  State  (Code  of  1876, 
§§  2508,  2524,  2525,  2528),  the  jurisdiction  of  the  probate  court  to  compel 
a  final  settlement  of  the  accounts  of  an  executor  or  administrator,  after 
the  lapse  of  eighteen  months  from  the  grant  of  letters,  does  not  depend 
on  the  petition  of  a  part\'  interested  in  the  estate,  invoking  the  exercise 
thereof;  but  the  court  may  then,  ex  mero  motu,  compel  such  settlement, 
if  the  condition  of  the  estate  will  admit  of  it. 

2.  Same ;  when  debtor  appointed ,  presumption  of  payment  arises. — When 
letters  testamentary  or  of  administration  are  granted  to  a  debtor  of  the 
decedent,  the  presumption  of  payment  at  once  arises,  without  reference 
to  his  solvency,  or  the  duration  of  his  administration. 

3.  Executors  and  administrators  ;  when  decree  on  settlement  may  be  ren- 
dered in  favor  of  one  personal  representative  against  another. — The  only  case 
in  whi(th  a  decree  is  authorized  in  favor  of  one  personal  representative 
against  another,  is  where  there  has  been  a  removal,  resignation,  or  a  re- 
vocation of  the  letters,  of  an  executor  or  administrator,  or  from  some 
other  cause  his  authority  ceases.  In  such  case  the  decree  may  be  ren- 
dered in  favor  of  the  remaining  or  succeeding  executor  or  administrator. 

4.  Same ;  ivhen  such  decree  is  not  authorized. — A  decree  rendered  on 
an  account  stated  by  the  court  under  the  statute,  against  one  of  three  ex- 
ecutors, whose  authority  as  such  had  not  ceased,  and  who  had  failed  to 
file  his  accounts  and  vouchers  and  make  a  settlement  of  his  executorship, 
after  having  been  duly  cited  for  that  purpose,  in  favor  of  the  other  two 
executors,  is  unauthorized  and  erroneous.  In  such  case,  the  decree 
should  be  rendered  in  favor  of  the  devisees  or  legatees  under  the  will. 

Appeal  from  Baldwin  Probate  Court. 

Tried  before  Hon.  W.  H.  GxVsque. 

John  Cook,  the  appellant,  and  Joachim  13.  Cook  and  Alex- 
ander Cook,  the  appellees,  were  dnly  appointed  the  executors 
of  the  last  will  and  testament  of  John  Cook,  Sr.,  deceased,  on 
the  23d  of  December,  1878,  by  the  Probate  Court  of  Baldwin 
county,  in  this  State.  On  the  8th  of  November,  1880,  the  ap- 
pellees filed  in  said  court  their  account  and  vouchers  for  a  final 
settlement  of  their  executorship,  and  also  two  petitions,  one  as 
such  executors,  and  the  other  as  legatees  and  distributees  under 
the  will  of  their  testator,  for  the  purpose  of  compelling  the  ap- 
pellant to  also  make  a  settlement  of  his  executorship.  From 
the  averments  of  these  petitions  it  appears  that  more  than 
eighteen  months  had  elapsed  since  the  grant  of  letters  testa- 
mentary ;  that  said  estate  was  solvent  and  no  longer  required 
"the  continuance  of  an  administration"  thereon;  that  the  ap- 
pellant had  acted  with  them  in  the  administration  of  their  tes- 
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tator's  estate,  but  had  refused  to  join  them  in  a  final  settlement, 
thereof,  and  that  he  had  received  a  large  amount  of  money  be- 
longing to  said  estate  and  subject  to  distribution,  for  which  he 
had  refused  to  account.  On  the  ^th  of  January,  1881,  on 
proceedings  had  in  the  cause  made  by  said  petition,  the  court 
stated  an  account  against  the  appellant  as  such  executor,  charg- 
ing him  with  the  sum  of  $2,000,  which,  as  found  by  the  court 
from  the  evidence,  he  had  in  his  hands  belonging  to  his  testator 
at  the  time  of  the  death  of  the  latter.  He  was  then  cited  to 
appear  on  the  31st  of  March,  1881,  and  Hie  his  accoimt  and 
vouchers  for  settlement,  or  that  the  account  so  stated  would 
then  be  passed.  On  the  day  last  named  the  appellant  appeared, 
but  failed  to  iile  his  account  or  vouchers,  and  the  court  there- 
upon passed  the  account  as  stated  against  him  on  the  8th  of  Jan- 
uary, and  rendered  a  decree  against  him  in  favor  of  the  appel- 
lees, as  executors  of  John  Cook,  Sr.,  deceased,  for  $2,000,  and 
this  decree  is  here  assigned  as  error. 

Thos.  H.  Fkice,  for  appellant. 

W.  S.  Anderson,  and  Cobbs  &  Tompkins,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J. — Every  executor  or  administrator  is  re- 
quired by  law  to  make  annual  settlements  of  his  administration, 
and  "  may,  when  necessary  for  the  interests  of  the  estate,  he  re- 
quired to  make  a  settlement  at  any  time." — Code,  1876,  §  2508. 
And  after  the  lapse  of  eighteen  months  from  the  grant  of  let- 
ters, if  all  the  debts  are  paid,  "  and  the  condition  of  the  estate, 
in  other  respects,  w^ill  admit  of  it,"  a  final  settlement  may  be 
required,  either  at  the  instance  of  those  interested,  or  ex  mero 
tnotu,  by  the  action  of  the  court.  After  citation  served  upon 
an  executor  or  administrator  to  this  end,  requiring  him  to  file 
his  accounts  and  vouchers,  and  to  make  settlement,  he  may  be 
compelled  by  attachment  to  obey  the  order  of  the  court,  or  the 
judge  of  probate  may  proceed  to  state  an  account  against  him. 
Code,  §§  2528,  2524,  2525 ;  Hooper  v.  Stnith,  57  Ala.  557 ;  1 
Brick.  Dig.  p.  981,  §§  950  et  seq. 

The  jurisdiction  of  the  probate  court  in  this  case  did  not, 
therefore,  depend  on  the  petition  of  the  appellees  to  compel 
the  appellant,  who  was  their  co-executor,  to  make  a  settlement 
of  his  executorship. 

John  Cook,  the  appellant,  was  properly  chargeable  with  the 
money  deposited  with  him,  or  in  his  custody,  by  the  testator 
during  his  life.  When  a  debtor  of  an  estate,  or  of  a  testator, 
takes  out  letters  testamentary  or  of  administration,  the  presump- 
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tion  of  payment  at  once  arises,  witlioiit  regard  to  the  solvency 
of  the  debtor  so  appointed,  or  the  duration  of  his  administra- 
tion.— Miller  v.  Irby's  AdrrCr^  63  Ala.  477 ;  Wright  v.  Lang, 
66  Ala.  389. 

There  was  no  authority,  however,  to  enter  a  decree  in  favor 
of  the  co-executors  against  the  appellant.  The  only  case  where 
a  decree  is  authorized  in  favor  of  one  personal  representative 
against  another,  is  where  there  is  a  removal,  a  resignation  or 
revocation  of  the  letters  of  an  executor  or  administrator,  or  his 
authority  ceases  for  any  cause ;  in  such  case  a  decree  may  be 
rendered  in  favor  of  a  remaining  or  succeeding  executor  or  ad- 
ministrator.— Code,  §§  2590-91.  The  court  erred  in  not  ren- 
dering the  decree  in  favor  of  the  several  devisees  or  legatees 
under  the  will— Code,  §§  2530,  2475. 

Reversed  and  remanded. 


Pugli  V.  Youngblood. 

Statutory  Action  in  the  Nature  of  Ejectnnent. 

1.  Sale  of  lands  for  taxes;  statute  of  limitation. — The  point  of  time, 
rfrom  which  the  bar  of  the  statute,  prohibiting  the  institution  of  an  action 
for  the  recovery  of  lands  sold  for  the  non-payment  of  taxes  after  the  ex- 
piration of  five  years  from  the  date  of  sale  (Code  of  1876,  §  464),  is  to  be 
-computed,  is  the  date  of  the  execution  of  the  deed  by  the  judge  of  probate, 
that  being  the  final,  consummating  act  of  sale. 

2.  Same;  effect  of  the  bar  of  the  statute. — When  the  purchaser  of  lands 
.«old  for  taxes  has  continued  in  the  open  and  continuous  possession  there- 
of, claiming  title,  for  the  period  of  five  years  from  the  execution  of  the 
deed  of  the  judge  of  probate,  the  statute  cuts  off  all  inquiry  into  the  regu- 
larity of  the  sale,  and  operates  a  bar  to  an  action  brought  for  the  re- 
covery of  the  land,  whatever  may  be  the  recitals  of  the  deed,  or  however 
erroneous  they  may  be,  or  whatever  may  have  been  the  irregularities  at- 
tending the  sale. 

3.  Deed  to  purchaser  of  lands  at  tax  sale  is  color  of  title,  tho^igh  in- 
valid.— Although  a  conveyance  to  the  purchaser  of  lands  sold  for  non- 
payment of  taxes  may  not  recite  facts  which  would  support  the  sale,  and 
ior  that  reason  is  invalid  upon  its  face,  such  conveyance  constitutes 
color  of  title,  and  possession  taken  and  held  under  it  is  adverse,  and  will 
not  only  bar  the  entry  of  the  true  owner,  but  will  ripen  into  an  inde- 
feasible title,  if  it  be  continued  for  the  period  prescribed  by  the  statute 
of  limitations. 

Appeal  from  Pike  Circuit  Court. 

Tried  berore  Hon.  John  P.  Hubbard. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment 
brought  by  B.  F.  Pugh  and  others,  the  appellants,  against 
David  Youngblood,  M.  T.  Youngblood  and  J,  E.  H.  Rushing, 
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the  appellees,  and  was  commenced  on  the  5th  day  of  May, 
1881.  The  appellees,  defendants  in  the  lower  court,  pleaded, 
in  short  by  consent,  the  general  issue,  and  "  the  statute  of  limi- 
tations of  five  years  under  a  tax  title,"  and  the  cause  was  tried 
on  issue  joined  on  these  pleas.  On  the  trial,  as  shown  by  the 
bill  of  exceptions,  the  appellants,  plaintiffs  in  the  lower  court, 
proved  that  they  were  the  only  heirs  at  law  of  Wade  H.  Pugh, 
deceased,  who  died  in  the  county  of  Pike  intestate  in  the  year, 
1870,  seized  and  possessed  of  the  lands  sued  for;  that  the  de- 
fendants, at  the  time  of  the  commencement  of  the  suit  and  at 
the  time  of  the  trial,  were  in  possession  of  the  lands,  and  had 
been  in  the  possession  thereof  for  more  than  seven  years  before 
this  suit  was  brought;  and  that  "some  of  the  plaintiffs  were  of 
full  age  at  the  time  Youngblood  went  into  possession  and  others 
arrived  at  age  after  he  went  into  possession." 

The  defendants  thereupon  proved  and  read  in  evidence, 
ag^ainst  the  plaintiff's  objection,  a  deed  executed  by  Willis  C. 
Wood,  the  judge  of  probate  of  said  county,  to  the  defendant, 
David  Youngblood,  in  1874,  conveying  to  him,  as  purchaser  at 
tax  sale,  the  lands  in  controversy.  The  recitals  and  terms  of 
this  deed  are  in  substantial  compliance  with  the  form  prescribed 
by  the  revenue  law  of  1868  (Pamph.  Acts,  1868,  p.  323),  ex- 
cept that  the  recital,  that  "  the  taxes  assessed  upon  said  real 
property  for  the  year  aforesaid  remained  due  and  unpaid  at  the 
date  of  the  sale,  hereinafter  named,"  is  not  contained  in  the 
deed.  It  was  also  shown  that  there  was  an  error  in  the  recital 
of  the  deed  as  to  the  time  when  the  sale  was  made, the  deed  reciting 
that  it  was  made  in  May,  1H71,  while  the  fact  was  shown  to  be, 
that  it  was  made  in  May,  1872.  Thereupon  the  court,  on  the  de- 
fendants' motion,  allowed  Willis  C  Wood,  who  was  the  judge 
of  probate  when  the  deed  was  made,  but  whose  term  of  office 
had  expired,  to  correct  the  mistake.  The  plaintiffs  excepted  to 
the  admission  of  the  deed  in  evidence,  and  also  to  the  ruling 
of  the  court  in  allowing  the  deed  to  be  corrected.  It  was  also 
shown,  that  the  defendant,  David  Youngblood,  went  into  the 
possession  of  said  land,  under  his  purchase  at  the  tax  sale,  in 
1872,  and  that  he  and  the  other  defendants  to  whom  he  sold 
and  conveyed  the  lands  had  ever  since  that  time  l)een  in  the 
open  and  continuous  possession  thereof,  claiming  title  thereto 
under  the  tax  sale  and  the  deed  of  the  judge  of  probate  made 
in  pursuance  thereof.  The  plaintiffs  then  offered  to  prove,  that 
at  the  time  the  taxes  for  which  the  lands  were  sold  became  due, 
and  from  that  time  to  the  date  of  the  sale,  there  was  sufficient 
personal  property  "  on  the  premises  of  the  said  Wade  11.  Pugh, 
deceased,"  to  pay  said  taxes,  and  which  could  have  been  found 
'by  diligent  search  ;  but  that  no  such  search  for  personal  prop- 
erty was  made  by  the  tax  collector,  and  that  he  did  not  make 
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any  demand  on  them  for  the  taxes,  or  for  personal  property  out 
of  which  to  make  the  taxes.  But,  on  objection  made  by  the 
defendants,  the  court  refused  to  permit  the  offered  proof  to  be 
made,  and  the.  plaintiffs  excepted.  The  foregoing  being  sub- 
stantially all  the  evidence,  the  court  charged  the  jury,  at  the 
request  of  the  defendants,  that  if  they  believed  the  evidence, 
their  verdict  must  be  for  the  defendants,  to  which  the  plaintiffs 
excepted. 

Judgment  was  entered  on  verdict  for  the  defendants,  from 
which  the  plaintiffs  appealed.  The  rulings  of  the  Circuit  Court 
above  noted  are  here  assigned  as  error. 

Wm.  II.  Parks  and  M.  'N.  Caklisle,  for  appellants. 

Jno.  D.  Gakdner,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  undisputed  facts  in  the  case  are, 
that  the  lands  in  controversy  were  sold  for  the  payment  of 
taxes,  one  of  the  defendants  becoming  the  purchaser,  receiving 
from  the  tax  collector  a  certificate  of  the  purchase.  The  period 
for  redemption  having  expired,  a  deed  was  executed  to  the  pur- 
chaser, under  which  he  and  those  claiming  under  him  had  been 
in  the  open  possession  of  the  lands,  claiming  them  for  more 
than  five  years  before  the  commencement  of  this  suit.  The 
statute  prohibits  the  institution  of  an  action  for  the  recovery 
of  lands  sold  for  the  non-payment  of  taxes,  after  the  expira- 
tion of  five  years  from  the  date  of  the  sale,  with  an  exception 
of  particular  persons  not  material  now  to  be  noticed. — Code  of 
1876,  §  464.  We  have  heretofore  decided,  that  the  point  of 
time  from  which  the  bar  is  to  be  computed,  is  the  execution  of 
the  deed  by  the  judge  of  probate  ;  that  is  the  final,  consummat- 
ing act  of  sale.'  The  deed  of  the  probate  judge,  by  the  revenue 
law,  is  nidde  pri?na  facie  evidence  of  the  facts  recited  in  it,  in 
all  controversies  relative  to  the  land  conveyed.— Code  of  1876, 
§  460.  This  is  the  value  of  the  deed  as  evidence  before  the 
expiration  of  tlie  period  of  limitation  to  actions  for  the  re- 
covery of  the  lands.  When  that  period  has  expired,  and  for 
it  there  has  been  open,  continuous  possession,  with  a  claim  of 
title,  however  erroneous  may  be  the  recitals  of  the  deed — what- 
ever may  be  the  variances  between  its  statements  as  to  the 
years  for  w^iich  the  taxes  were  assessed,  and  the  assessment 
itself,  or  whatever  may  havx  been  the  irregularities  attending 
the  sale,  the  statute  operates  a  bar  to  the  action,  and  was  in- 
tended to  foreclose  all  inquiry  into  the  regularity  of  the  sale. 
Pillow  V.  Roberts,  13  How.  472.     The  purposes  of  the  statute. 
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the  evils  it  was  intended  to  en  re,  can  not  be  misappreliended. 
Bj  the  oonnnon  law  a  purcliaser  at  tax  sale,  though  having  a 
conveyance  from  the  proper  officer  reciting  fully  a  compliance 
with  all  the  provisions  of  the  revenue  law  upon  which  the  au- 
tliority  to  sell  depended,  was  hound  to  prove  a  strict  compliance 
with  them  by  evidence  independent  of  the  recitals  of  the  con- 
veyance, or  he  could  not  recover  the  lands,  and  lost  the  sum  he 
had  bid  and  paid.  The  consequence  was,  that  it  was  but  sel- 
dom such  titles  could  be  supported,  and  they  became  almost,  if 
not  quite  valueless.  The  owners  of  real  estate  neglected  the 
payment  of  taxes,  speculating  upon  the  probabilities  of  the  in- 
validity of  sales  for  the  payment,  and  the  difficulty  of  proving 
their  validity,  when  every  condition  had  been  performed,  and 
every  requisition  of  the  law  had  been  met.  Therefore,  the 
legislature  deemed  it  wise  to  declare,  as  they  had  undoubted 
power  to  declare,  not  that  the  recitals  of  the  deed  of  the  judge 
of  probate  should  be  conclusive,  but  that  they  should  he  prima 
facie  evidence  of  the  facts  recited — of  the  regularity  of  all 
proceedings. 

An  outstanding  conveyance,  made  on  a  sale  of  lands  for  the 
payment  of  taxes,  casts  a  cloud  upon  the  title,  embarrassing 
alienation.  Though  it  may  not  have  recited  facts  which  would 
support  the  sale,  and  was  therefore  invalid  upon  its  face,  it  was 
color  of  title ;  and  a  possession  taken  and  held  under  it  was 
adverse,  and  if  continued  for  the  period  prescril)ed  by  the 
statute  of  limitations,  would  not  only  bar  the  entry  of  the  ti'ue 
owner,  but  ripen  into  an  indefeasible  title. — Dillingham  v. 
Brown^  38  Ala.  311.  To  give  repose  to  all  such  titles,  however 
irregular  may  have  been  the  sales,  when  accompanied  by  pos- 
session ;  or  if  not  accompanied  by  possession,  to  quiet  all  litiga- 
tion springing  from  them  within  a  limited,  defined  period — 
within  a  period  in  which  all  facts  could  be  ascertained  and 
proved,  is  the  purpose  of  the  statute  limiting  actions  to  live 
years.  If  for  that  period  tlie  purchaser  or  his  assignee  per- 
mits the  owner  to  remain  in  possession,  claiming  title,  however 
formal  may  be  his  conveyance,  however  regular  may  be  the 
sale,  however  valid  the  title  he  acquired,  the  statute  intervenes 
and  bars  his  right  of  recovery ;  and  if  the  owner  permits  the 
purchaser  for  that  period -to  remain  in  possession,  claiming 
title,  however  irregular  may  have  been  the  sale,  whatever  may 
be  the  imperfections  or  inaccuracies  of  the  recitals  of  the  con- 
veyance, the  statute  protects  the  possession. — Pillow  v.  Roherts^ 
supra;  Edgerton  v.  Bird^  6  Wis.  527.  The  defendants  hav- 
ing been,  anterior  to  the  commencement  of  suit,  in  uninterrupted 
possession,  claiming  title,  for  a -period  of  more  than  five  years 
after  the  execution  of  the  conveyance,  all  incjuiries  into  the 
regularity  of  the  sale — into  the  conformity  of  the  recitals  of 
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the  conveyance  to  the  assessment,  or  to  tlie  certificate  of  pur- 
chase, were  foreclosed.  It  is  unnecessary,  therefore,  to  consider 
the  several  rulings  of  the  Circuit  Court,  to  which  exceptions 
were  reserved.  If  there  be  error  in  them,  it  is  error  without 
injury.  Litigation  would  be  unnecessarily  protracted,  if  judg- 
ments were  reversed  because  of  errors  harmless  to  the  party 
complaining,  which,  if  not  committed,  could  not,  and  ought 
not  not  to  have  altered  the  judgment  rendered. 
Affirmed. 


Jones  V.  Hilliard. 

Application  far  Mandamus. 

1.  Sale  of  intoxicating  liquors  ;  its  regulation  by  legislation. — The  sale 
of  intoxicating  liquors  has  long  been  considered  in  this  State  a  legitimate 
subject  of  police  regulation ;  and  it  is  in  the  power  of  the  legislature  to 
impose  restrictions  thereon. 

2.  Same  ;  special  act  construed. — An  act  of  the  General  Assembly  re- 
quiring that  an  applicant  for  a  license  to  retail  vinous,  spirituous  or  malt 
liquors  within  a  prescribed  territory,  should  procure  the  recommendation 
of  a  majority  of  the  householders  and  freeholders  of  the  precinct  or  ward 
in  which  he  proposes  to  carry  on  the  business,  and  furnish  satisfactory  ev- 
idence thereof  to  the  probate  judge,  is  not  inoperative  because  it  does  not 
provide  any  means  or  machinery  for  procuring  such  recommendation,  or 
furnishing  such-evidence.  A  compliance  with  the  act  is  not  impossible, 
although  it  may  impose  labor  and  expense  on  the  applicant. 

Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbard. 

Under  the  provisions  of  an  act  entitled  "An  act  to  amend 
section  1544  of  the  Code  of  Alal)ama,  so  far  as  the  same  re- 
lates to  the  counties  of  Pike,  Butler  and  Coifee,"  approved 
March  1st,  1881  (Pamph  Acts,  1880-1,  p.  182),  no  license  must 
I)e  granted  to  sell  vinous,  spirituous  or  malt  liquors  in  the  coun- 
ties of  Pike,  Butler  and  Coffee,  unless  the  applicant  obtain  the 
recommendation  of  a  majority  of  both  the  householders  and  free- 
holders of  the  election  precinct  or  ward  where  such  person  de- 
sires to  sell  such  liquors,  and  also  furnish  to  the  judge  of  pro- 
pate  satisfactory  evidence  that  the  signatures  of  tlie  parties  so 
making  the  recommendation  are  genuine,  and  that  the  signers 
are  resident  householders  and  freeholders  of  such  precinct  or 
ward.  No  machinery  is,  however,  provided  by  the  act  for  ob- 
taining such  recommendation  or  for  furnishing  such  evidence. 
The  appellant,  a  resident  of  the  city  of  Troy,  in  Pike  county, 
desiring  to  obtain  a  license  to  retail  vinous,  spirituous  and  malt 
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liquors  therein,  applied  to  the  appellee,  as  the  judge  of  probate 
for  said  county,  for  a  license  for  that  purpose,  he  having  com- 
plied with  the  provisions  of  section  1544  of  the  Code  of  1876, 
and  tendered  the  sum  required  by  the  statute  to  be  paid  for 
such  license.  The  appellee  refused  to  issue  the  license  on  the 
ground  that  the  appellant  had  not  complied  with  the  provisions 
of  the  special  act  for  that  county ;  and  thereupon  the  appellant 
applied  to  the  judge  of  the  circuit  court  for  a  mandamus  to 
compel  the  appellee  to  issue  the  license.  To  the  petition  the 
appellee  interposed  a  demurrer,  which  was  sustained  by  the 
court,  and  the  petition  was  dismissed.  The  judgment  of  the 
Circuit  Court  is  here  assigned  as  error. 

John  D.  Gardner,  for  appellant. — The  incompleteness,  im- 
practicability and  absurdity  of  the  statute  in  question,  are  fatal 
to  its  validity.  It  is  incomplete  in  that,  (1)  there  are  no  means 
furnished  by  the  act  for  ascertaining  who  are  the  householders 
and  freeholders  of  the  precinct  or  ward,  or  the  number  of  them ; 

(2)  there  are  no  means  provided  by  which  an  issue  can  be 
framed,  or  the  questions  arising  under  the  act  can  be  litigated ; 

(3)  or  for  obtaining  the  evidence  required  by  the  act ;  and  (4) 
the  power  conferred  on  the  judge  of  probate  is  purely  arbitrary. 
Tlie  following  cases  are  cited:  Ex  parte  Burnett^  30  Ala.  p. 
468  ;  CampbdVs  case^  20  Amer.  Decisions,  360  ;  U.  S.  v.  Can- 
tril,  4  Cranch.  167;  Dwarris  on  Statutes,  Rules  9  and  10,  p.l44. 

Rice  &  Wiley,  contra. — (1).  The  power  of  the  legislature  to 
prohibit,  as  well  as  to  restrain,  by  proper  regulations,  the  sale  of 
intoxicating  liquors,  is  well  settled. — License  Cases.,  5  How.  (U. 
S.)  504;  McGuire  v.  The  Commo7iwealth,  3  Wall.  p.  387;  Li- 
cense Tax  Cases,  5  Wall.  462;  Pervear  v.  The  'Common^ 
wealth,  5  Wall.  p.  475.  (2),  While  compliance  with  the  pro- 
visions of  the  statute  in  question  may  impose  trouble,  expense 
and  inconvenience,  yet  it  is  not  impossible  to  perform  the  con- 
ditions prescribed  thereby.     It  is  not,  therefore,  invalid. 

STONE,  J. — Under  the  legislative  policy  of  this  State,  as  in 
many  other  States,  the  sale  of  intoxicating  liquors  by  retail  has 
long  been  considered  a  legitimate  subject  of  police  regulation. 
The  legislature  has  power  to  impose  restrictions  on  this  species 
of  traffic,  and,  in  localities,  may  interdict  the  sale  entirely. 
Dorman  v.  Tlie  State.  34  Ala.  216 ;  1  Dillon  on  Mun.  Corp.  § 
363;  License  Cases,  5  Wall.  462;  1  Dil.  on, Mun.  Corp.  §44. 
Counsel  do  not  controvert  this  proposition.  The  precise  objec- 
tion to  the  enforcement  of  the  act  "to  amend  section  1544  of 
the  Code  of  Alabama,  so  far  as  the  same  relates  to  the  counties 
of  Pike,  Butler  and  Coffee,"  approved  March  1, 1881  (Pamph. 
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Acts,  1880-1),  is,  that  it  provides  no  means,  or  machinery  for 
procuring  the  recommendation  of  tlie  householders  and  free- 
holders, and  of  furnishing  evidence  of  the  same  to  the  judge  of 
probate.  A  compliance  with  this  prerequisite  may  impose  la- 
bor and  expense  on  the  applicant,  but  the  condition  is  not  im- 
possible of  performance.  The  statute  casts  on  the  applicant 
the  duty  of  furnishing  the  necessary  evidence,  and  we  know  of 
no  rule,  constitutional  or  otherwise,  for  declaring  it  inoperative. 
Sadler  v.  Langham,  34  Ala.  311. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


T^ilsoii  V.  SteTV  art. 

Action  on  the  Case  hy  Laridlord  against  Purchaser  of  Crop 
from  Tenant. 

1.  Pleading ;  misjoinder  of  counts. — The  rule  of  the  common  law,  that 
counts  ex  contractu  and  counts  ex  delicto  can  not  be  joined,  still  prevails. 

2.  Same ;  amendment  causing  misjoinder  may  be  stricken  from  the  file. 
An  amendment  to  a  complaint  containing  counts  in  case  and  trover,  by 
which  it  is  proposed  to  add  the  common  counts  in  assumpsit,  would 
cause  a  misjoinder ;  and  while  in  such  case  the  better  practice  is  to  put 
the  defendant  to  his  demurrer,  as  the  demurrer  would  necessarily  be  sus- 
tained to  the  entire  complaint,  striking  the  amendment  from  the  file  is 
at  most  error  without  injury. 

3.  Landlord  and  tenant ;  when  relation  exists  ;  landlord's  lien. — A  con- 
tract by  which  one  rents  to  another  land,  to  be  cultivated  for  a  stipulated 
part  of  the  crops  to  be  grown  thereon,  creates  between  them,  under  the 
statute,  the  relation  of  landlord  and  tenant,  with  all  its  rights  and  inci- 
dents, including  the  lien  of  the  landlord  for  rent  and  advances. 

4.  Same  ;  nature  of  landlord's  lien. — The  lien  of  the  landlord  on  the 
crops  of  his  tenant  is  merely  a  statutory  right  to  charge  the  crops  with 
the  payment  of  rent  and  advances  in  priority  to  all  other  rights  or  liens ; 
while  the  property  and  right  of  property  in  the  crops  remain  in  the  ten- 
ant, thus  enabling  him  to  make  a  bona  fide  sale  to  a  purchaser  without 
notice,  which  would  prevail  over  the  landlord's  lien. 

5.  Purchaser  from  tenant ;  when  without  notice. — Notice  by  a  purcha- 
ser from  the  tenant  that  the  crop  was  raised  on  land  rented  from  the 
landlord,  and  that  the  rent  was  unpaid,  does  not  operate  as  notice  that 
the  landlord  had  advanced  to  the  tenant,  or  of  his  lien  therefor. 

Appeal  from  Cherokee  Circuit  Court. 

Tried  before  Hon.  Leroy  F.  Box. 

This  was  an  action  brought  by  the  appellant  against  the  appel- 
lee, and  was  commenced  on  18th  June,  1880.  The  original 
complaint  contained  three  counts,  one  in  trover,  and  the  other 
two  in  case.  The  sul)stance  of  the  averments  of  the  counts  in 
case  is  that  the  plaintiff  in  the  court  below  rented  lands  to  one 
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Tillery  for  and  during  the  year  1879,  and  made  advances  to 
liim  during  tliat  year  under  the  statute,  to  enable  him  to  make 
a  cro}) ;  that  Tillery  made  a  crop  of  cotton  on  the  rented  prem- 
ises during  that  year,  which  he  delivered  to  the  defendant,  with- 
out having  first  paid  the  amounts  due  from  him  to  the  plaintiff 
for  rent  and  advances,  and  that  defendant,  with  notice  of  plain- 
tiff's lien  for  rent  and  advances,  received  and  sold  the  cotton, 
and  thereby  "plaintiff's  lien  was  lost  or  destroyed."  After- 
wards, the  plaintiff  having,  by  leave  of  the  court,  amended  his 
complaint  by  adding  two  counts  in  assumpsit,  one  on  an  account 
stated,  and  the  other  for  money  had  and  received,  the  defend- 
ant moved  the  court  to  strike  the  amendment  from  the  file, 
which  motion  was  granted  by  the  court,  and  the  plaintiff  ex- 
cepted. The  defendant  pleaded  the  general  issue,  payment,  and 
the  statute  of  limitations  of  one  year,  and  npon  the  issues  thus 
made  the  cause  was  tried. 

The  evidence  introduced  on  the  trial  tended  to  show,  that 
the  plaintiff  rented  lands  to  Tillery  for  and  during  the  year 
1879,  to  be  cultivated  in  cotton  and  grain,  ''at  the  agi^eed  price 
•of  one-third  the  corn  or  grain  and  one-fourth  the  cotton  grown 
by  him  "  on  the  rented  premises  during  that  year ;  that  Tillery 
raised  thereon  a  crop  of  cotton  during  that  year,  and  delivered 
it  to  the  defendant,  a  merchant,  who  had  also  advanced  to  him 
during  the  year,  and  m'Iio  shipped  and  sold  the  cotton, 
and  received  the  proceeds  of  the  sale ;  that  Tillery  had  also 
rented  lands  from  the  plaintiff  during  tlie  year  1878,  and  dur- 
ing that  year,  as  well  as  during  the  year  1879,  plaintiff  had  ad- 
vanced to  him  under  the  statute,  to  enable  him  to  make  his 
crops,  and  at  the  commencement  of  this  suit  Tillery  was  in- 
debted to  plaintiff  on  account  of  such  advances  in  the  sum  of 
$103.00,  which  was  a  ''  balance  struck  on  settlement  between 
them "  for  both  years ;  that  the  defendant,  at  the  time  he  re- 
ceived the  cotton,  had  notice  that  it  had  been  raised  by  Tillery 
on  lands  rented  from  the  plaintiff,  and  that  the  rent  had  not 
been  paid ;  but  he  had  no  notice  that  the  plaintiff  had  advanced 
to  Tillery,  or  that  the  latter  owed  the  plaintiff  on  account  of 
such  advances^  until  after  he  had  disposed  of  the  proceeds  of 
the  sale  of  the  cotton ;  that  from  such  proceeds,  defendant,  af- 
ter deducting  the  amount  due  him  from  Tillery  for  advances 
which  he  had  made  the  latter  during  the  year  1879,  paid  the 
plaintiff  the  amount  of  his  rent,  and  the  balance,  "  $55.00  or 
more,"  he  paid  over  to  Tillery.  The  evidence  does  not  disclose 
how  much  defendant  advanced  to  Tillery,  nor  how  much  he 
received  for  the  cotton  sold  by  him. 

Numerous  exceptions  were  reserved  to  the  general  charge,  to 
the  charges  given  at  the  request  of  the  defendant,  and  to  the 
refusal  of  the  court  to  charge  as  requested  by  the  plaintiff  in 
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writing;  but  the  opinion  renders  it  unnecessary  to  set  out  these 
charges.  The  jury  returned  a  verdict  for  the  defendant,  on 
which  a  judgment  was  rendered  in  his  favor.  The  striking  the 
amendment  from  the  file,  and  the  ruHngs  of  the  court  on  the 
charges  to  the  jury,  are  here  assigned  as  error. 

Walden  &  Son,  for  appellant. — (1),  The  counts  were  prop- 
erly joined. — Spence  t\  jhofyipson,  11  Ala.  746.  If,  however, 
there  was  a  misjoinder,  this  could  only  be  reached  by  demurrer 
to  the  whole  declaration. — Ragsdale  v.  Bowles,  16  Ala.  62.  (2). 
The  landlord  did  not  lose  his  lien  because  of  a  removal  of  the 
crop  from  the  rented  premises. — Zomax  v.  Le  Grand  (&  Co.y 
60  Ala.  537 ;  Gmemm'  v.  Davis,  20  Ala.  366. 

James  H.  Savage,  contra. 

BRICKELL,  C.  J. — The  original  complaint  was  in  case^ 
joining  a  count  in  trover.  The  amended  complaint  proposed 
to  add  the  common  counts  in  assumpsit,  thereby  causing  a  mis- 
joinder, rendering  the  entire  complaint  subject  to  demurrer. 
For  the  rule  of  the  common  law  remains  unchanged,  that  counts 
ex  contractu  and  counts  ex  delicto  can  not  be  joined. —  WJdlden 
V.  M.  i&  P.  Nat.  Banh,  64  Ala.  1.  It  may  be  the  better  prac- 
tice would  have  been  to  put  the  defendant  to  his  demurrer,  but 
as  that  would  of  necessity  have  been  sustained  to  the  entire 
complaint,  striking  the  amendment  from  the  files  is  at  most  er- 
ror without  injury. 

The  relation  of  landlord  and  tenant,  with  all  its  rights  and 
incidents,  existed  between  the  appellant  and  Tillery  by  force  of 
the  statute. — Code  of  1876,  §3474.  As  an  incident  to  the  re- 
lation, a  lien  on  the  entire  crops  grown  on  the  rented  premises, 
resulted  to  the  appellant  for  the  share  of  the  crops  it  was  agreed 
that  he  should  receive  as  rent.  He.  had  also  a  lien  on  the  crops 
for  such  advances  as  he  made  Tillery  to  aid  in  the  cultivation 
of  the  crops,  and  for  any  balance  due  him  from  Tillery  for  ad- 
vances made  during  the  tenancy  of  the  preceding  year.  These 
liens  were  capable  of  enforcement  by  attachment  at  law,  on  the 
happening  of  any  of  the  contingencies  expressed  in  the  statute. 
Code  of  1876,  §§  3467-78.  The  lien  is  not  property,  or  a  right 
of  property.  It  is  a  statutory,  legal  right  to  charge  the  crops 
with  the  payment  of  the  rents,  or  advances,  or  both,  in  prior- 
ity to  all  other  rights  or  liens,  the  property  and  right  of  prop- 
erty remaining  in  the  tenant. — Stem  v.  Simpson,  62  Ala.  194. 
If  with  notice  of  the  liens,  the  appellee  sold  and  converted  the 
crops,  depriving  the  appellant  of,  or  rendering  unavailing  the 
remedy  by  attachment  to  enforce  them,  an  action  on  the  case 
can  be  supported  for  the  recovery  of  the  resulting  damages. 
Vol.  lxix. 
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Hussey  v.  Peebles,  53  Ala.  432 ;  Lavender  v.  Hall,  60  Ala.  214  ; 
Lomax  v.  Le  Orand,  Ih.  537.  Notice  of  the  liens  must,  how- 
ever, be  traced  to  the  appellee.  The  general  property  in  the 
crops  residing  in  the  tenant,  he  could  make  a  hona  fide  sale  tO' 
a  purchaser  without  notice,  which  would  prevail  over  the  liens. 
This  is  an  infirmitj  of  the  liens  by  the  words  of  the  statute 
creating  them.  The  fatal  defect  in  the  case  of  the  appellant, 
in  all  its  aspects,  is  that  the  appellee  sold  the  cotton  and  dis- 
posed of  the  proceeds  of  the  sale,  without  any  notice  of  the  lien 
now  claimed  for  advances.  Of  the  lien  for  rent,  notice  was 
given,  but  it  is  undisputed  that  the  rent  was  paid,  and  no  claim 
for  it  is  now  made  in  this  suit.  Against  the  lien  for  advances, 
the  statute  affords  the  appellee  full  protection.  If  there  be  er- 
ror in  the  various  rulings  of  the  court  below  to  which  excep- 
tions were  taken,  it  is  not  of  injury  to  the  appellant,  and  it 
would  serve  no  useful  purpose  to  examine  them. 
Affirmed. 


Bank  of  Mobile  v.  Mobile  and  Ohio 
Railroad  Company. 

Bill  in  Equity  to  compel  Railroad  Corjxrration  to  issue  Cer- 
tificate of  Stock. 

1.  Judgment  inter  partes  ;  its  effect. — A  judgment  inter  partes,  not  re- 
versed and  not  successfully  assailed  for  fraud  or  on  some  otnergroimd,  is 
conclusive  against  the  parties  thereto  who  are  properly  before  the  court, — 
against  the  defendant,  that  the  amount  adjudged  is  due,  and  against  the 
plaintiff,  that  no  more  is  due,  on  account  of  the  contract  or  liability 
sued  on. 

2.  Judgment;  cause  of  action  merged  therein. — Where  a  compromise 
was  made  between  the  parties  pending  a  suit  brought  against  a  municipal- 
corporation  by  the  holder  of  bonds  issued  by  such  corporation,  for  the 
purpose  of  enforcing  the  collection  of  the  bonds  held  by  him,  by  which' 
an  amount  of  recovery  less  than  the  face  of  the  bonds,  and  time  of  pay- 
ment were  agreed  on,  and  afterwards  a  judgment  was  entered  in  the- 
cause  pursuant  to  the  compromise,  and  carrying  its  stipulations  into  exe- 
cution,— the  effect  of  such  compromise  and  the  judgment  thereon,  was  to 
merge  the  municipal  corporation's  liability  on  the  bonds  in  the  judgment,, 
thereby  destroyijig  the  bonds  as  a  cause  of  action,  and  leaving  the  judg- 
ment as  the  only  legal  evidence  of  indebtedness  from  such  corporation  to 
the  plaintiff  growing  out  of  that  transaction.  And  such  a  judgment 
would  be  a  bar  to  any  effort  made  to  collect  the  alleged  balance  on  the 
bonds  so  compromised. 

4.     .Judgment  taken  on  compromise  in  full  satisfaction  of  cause  of  action  ; 
effect  of. — The  effect  of  an  express  term  of  such  compromise  and  the- 
judgment  thereon,  that  the  judgment  rendered  in  pursuance  of  the  com- 
promise was  in  full  satisfaction  of  the  bonds  and  coupons  held  by  the 
20 
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plaintiff,  was  to  leave  the  parties  as  if  the  plaintiff  had  never  owned  or 
asserted  a  greater  claim  against  the  defendant,  than  shown  by  the  judg- 
ment recovered. 

4.  Subrogation  of  securitiei^ ;  when  doctrine  can  be  invoked. — The  doc- 
trine of  subrogation  of  securities  presupposes  an  existing  indebtedness 
or  liability ;  and  it  can  onlv  be  invoked  by  a  creditor  or  one  under  lia- 
bility. 

5.  Written  contract;  when  varied  by  oral  agreement. — Where,  by  the 
terms  of  a  written  agreement  of  compromise  of  a  pending  suit  against  a 
town,  on  bonds  issued  and  delivered  by  it  to  a  railroad  corporation,  as 
security  for  stock  subscribed  by  the  town,  and  by  the  railroad  corporation 
assigned  to  the  plaintiff,  a  judgment  for  a  specified  amount,  which  was 
less  than  the  face  of  the  bonds,  was  to  be  taken  by  the  plaintiff  in  full 
satisfaction  of  the  bonds,  mid  no  mention  was  made  in  such  agreement 
of  the  stock  for  the  security  of  which  the  bonds  were  issued, — a  contem- 
poraneous oral  agreement  to  the  effect,  that  the  town,  as  a  part  of  the 
consideration  moving  the  plaintiff  to  make  the  compromise,  was  also  to 
transfer  to  the  plaintiff  stock  in  the  railroad  corporation  amounting  to 
eight  thousand  dollars,  would  vary,  and  add  an  important  term  to,  the 
written  contract,  which  the  law  does  not  allow. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

The  bill  in  this  cause  was  filed  on  the  7th  of  August,  1880, 
by  The  President,  Directors  and  Company  of  the  Bank  of  Mo- 
bile, a  corporation  under  the  laws  of  this  State,  against  the  Mo- 
bile and  Ohio  Railroad  Company,  a  corporation  created  by  and 
existing  under  the  laws  of  Alabama,  Mississippi  and  other 
States,  and  the  town  of  Stark ville,  located  in,  and  a  municipal 
corporation  under  the  laws  of,  the  State  of  Mississippi ;  and  the 
case  made  thereby  may  be  stated  as  follows :  The  town  of  Stark- 
ville,  under  authority  conferred  by  the  laws  of  Mississippi,  sub- 
scribed to  the  capital  stock  of  the  Mobile  and  Ohio  Railroad 
■Company  in  the  amount  of  $25,000,  and  issued  and  delivered 
to  the  company  its  bonds  to  that  amount,  and  obtained  a  cer- 
tificate therefor  from  said  company,  which  is  in  the  following 
language :  "  The  town  of  Starkville  is  entitled  to  two  hundred 
and  tifty  shares  of  the  capital  stock  of  this  company,  in  pay- 
ment of  twenty-five  thousand  dollars  of  the  bonds  of  said  town 
this  day  delivered  to  this  company,  and  which  said  bonds  were 
issued  for  the  purpose  of  aiding  in  the  building  of  a  branch 
road  from  Artesia  west  by  way  of  Starkville,  The  above  amount 
■of  stock  is  placed  to  the  credit  of  said  town  on  the  books  of 
this  company,  and  will  be  transferred  from  time  to  time,  and 
and  in  such  amounts  and  to  such  persons,  as  the  legal  authori- 
ties may  direct  in  writing."  The  "  said  certificate,"  as  the  bill 
avers,  "  is  in  harmony  with  the  charter  of  said  company  and 
nothing  therein  contained  deprives  the  president  and  directors 
of  the  control  of  the  stock  subscribed  by  said  town,  and  their 
right  to  hold  the  same  in  trust  under  section  14  of  said  charter 
as  security  for  the  payment  of  the  subscription,  and  enables  the 
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■company  to  issue  certificates  of  stock,  from  time  to  time,  as  tlie 
subscription  shall  be  paid  up,  as  intended  by  the  charter." 
This  section  of  the  charter  enacts,  as  the  bill  avers,  "  that  the 
<iirectors  of  said  company  may  require  tlie  payment  of  the  sum 
or  sums  subscribed  to  the  capital  stock  of  said  company,  at  such 
times  and  in  such  proportions,  and  upon  sucli  conditions  as  they 
may  deem  fit ;  and  in  case  any  stockholder  shall  refuse  or  neg- 
lect to  make  payment  pursuant  to  the  requisition  of -the  direct- 
ors, the  stock  of  such  stockliolder,  or  so  much  thereof  as  may 
be  necessary,  may  be  sold  by  the  directors  of  said  corporation 
at  public  auction,  after  the  lapse  of  ninety  days  from  the  time 
when  payment  became  due." 

The  bonds  were  payable  to  the  company,  or  bearer,  at  the 
Bank  of  Mobile,  in  this  State,  and  bore  interest  at  the  rate  of 
seven  per  cent,  per  annum,  payable  semi-annually,  for  which 
coupons  were  attached.  Afterwards  the  complainant  purchased 
$16,000  of  these  bonds,  and,  the  town  of  Starkville  havijig  de- 
faulted in  the  payment  of  interest  thereon,  the  complainant 
commenced  suit  in  the  United  States  District  Court  for  the 
Northern  District  of  Mississippi,  to  enforce  the  collection  of 
the  past  due  coupons  off  of  said  bonds.  After  this  suit  was  be- 
gun, the  complainant  and  the  town  of  Starkville  entered  into 
a  wi-itten  agreement  of  compromise  of  the  bonds  and  coupons 
owned  by  the  complainant,  by  M'hich  it  was  agreed,  that  the 
complainant  should,  at  the  next  term  of  the  court  in  which  said 
suit  was  pending,  have  and  take  a  judgment  against  said  town 
for  an  amount  stated  in  the  agreement,  which  was  therein  esti- 
mated to  be  fifty  per  cent,  of  the  face  of  the  bonds  and  ma- 
tured coupons  held  and  owned  by  complainant ;  that  said  amount 
was  to  be  paid  in  four  annual  installments  in  amounts  and  at 
times  stated  in  the  agreement,  and  that  the  complainant  was 
"to  take  the  judgment  as  before  herein  set  forth  in  conformity 
with  the  figures  and  dates  of  payment  as  above  specified  in  full 
satisfaction  of  the  bonds  and  coupons  thereto  attached  and  herein 
before  described  and  now  held  by  the  Bank  of  Mobile,"  the 
complainant.  On  the  9th  of  December,  1878,  a  judgment  was 
entered  in  said  court  in  favor  of  the  complainant  and  against 
said  town  in  conformity  with  the  terms  of  the  agreement  of 
compromise.  Copies  of  the  agreement  and  of  the  judgment- 
entry  are  made  exhibits  to  the  bill.  In  the  written  agreement 
no  mention  is  made  of  the  stock,  for  which  the  bonds  were 
issued ;  but  the  complainant  sets  up  in  the  bill  a  contempora- 
neous oral  agreement  between  it  and  said  town  by  which  it  was 
to  receive,  as  one  of  the  considerations  moving  it  to  make  the 
compromise,  eighty  of  the  two  hundred  and  fifty  shares  of 
stock  which  said  town  had  subscribed  for;  the  averments  in 
reference  to  which  are  stated  in  the  opinion.     The  bill  further 
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alleges  that  it  was  the  duty  of  said  railroad  company  to  enforce 
the  terras  of  the  subscription,  ""to  withhold  stock  to  said  town 
in  proportion  to  the  amount  of  subscription  which  the  latter 
fails  to  pay  by  virtue  of  said  compromise,  and  to  issue  the  same 
to  said  Bank  of  Mobile,  which  was  subrogated  to  all  the  rights 
of  6aid  company,  in  the  transfer  of  said  bonds,  that  said  eighty 
shares  are  now  the  property  of  said  Bank  of  Mobile,  just  a& 
they  would  have  been  of  the  Mobile  and  Ohio  Railroad  Com- 
pany in  case  the  latter  had  retained  said  bonds  and  made  the 
compromise  before  the  transfer  of  the  bonds.  And  this  com- 
plainant now  demands  and  claims  in  the  name  of  said  Mobile 
and  Ohio  Railroad  Company,  that  the  directors  of  said  com- 
pany "  issue  to  complainant  "  the  stock  to  which  it  is  entitled 
as  above  set  forth,"  It  is  also  averred  in  the  bill,  that  the  town 
of  Starkville  "  claims  that  the  repudiation  of  a  large  portion  of 
said  subscription  did  not  affect  her  right  to.  receive  said  250 
shares  of  stock,  is  now  demanding  the  whole  250  shares  from 
said  company,  has  already  received  more  of  said  stock  than  the 
principal  of  the  bonds  paid  up  to  date,  and  that  said  company, 
if  not  restrained  by  this  Honorable  Court,  will  soon  issue  the  en- 
tire 250  shares  to  the  town  of  Starkville ;  that  said  town  had  been 
enjoying  splendid  advantages  from  said  branch  road  since  1873, 
and  "  that  it  is  unconscionable  and  inequitable  for  said  town  to 
enjoy "  such  advantages,  "  to  repudiate  a  large  portion  of  said 
subscription,  and  then  to  demand  and  to  receive  the  whole  250 
shares  just  as  if  the  entire  subscription  had  been  met  in  good 
faith."  The  bill  does  not  show  whether  the  judgment 
rendered  on  said  agreement  of  compromise  had  been  paid 
or  not. 

The  prayer  of  the  bill  is  for  an  injunction  restraining  the 
issuance  of  any  additional  shares  of  the  stock  of  said  railroad 
company  to  the  town  of  Starkville,  until  the  rights  of  the  re- 
pective  parties  thereto  had  been  settled,  and  that  said  company 
issue  to  complainant  eighty  shares  of  said  stock  and*"  deduct  a 
like  number  from  the  250  shares  to  have  been  issued  to  said 
town  of  Starkville;"  and  for  general  relief.  An  injunction 
was  prayed  for  in  the  bill.  The  town  of  Starkville  demurred 
to  the  bill,  assigning  several  grounds  of  demurrer,  the  substance 
of  which  was,  that  it  appeared  from  the  bill,  that  said  bonds 
were  issued  to  the  Mobile  and  Ohio  Railroad  Company  in  pay- 
ment for  the  250  shares  of  the  stock  of  said  company  subscribed 
for  by  said  town,  and  that  the  complainant  failed  to  show  that 
it  had  any  right,  title  or  equity  to  any  of  said  stock.  The  Chan- 
cery Court  entered  a  decree  sustaining  the  demurrer,  dissolving 
the  injunction  and  dismissing  the  bill,  which  is  here  assigned  as 
error. 
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Wm.  G.  Jones,  with  whom  was  Geo.  E.  Cbitz,  Esq.,  of  Stark- 
Tille,  Miss.,  for  appellant. 

Richard  P.  Deshon,  contra. 

STONE,  J. — When  the  town  of  Starkville  issued  its  bonds, 
and  placed  them  with  the  Mobile  and  Ohio  Railroad  Company 
as  guaranty  and  security  for  the  payment  of  the  twenty-five 
thousand  dollars  stock  it  had  subscribed  in  said  railroad  cor- 
poration, there  can  be  no  question  that  the  railroad  company 
retained  the  control  of  the  stock,  in  the  nature  of  a  lien,  to 
secure  the  payment  of  the  bonds.  In  other  words,  the  town 
of  Starkville  could  not  compel  the  railroad  company  to  issue 
the  certificates  of  stock,  except  as  it  first  made  payment  of  the 
bonds.  And  it  may  be  conceded  that  when  the  railroad  com- 
pany traded  and  transferred  the  bonds  to  the  bank  of  Mobile, 
the  latter  corporation  succeeded  to  the  equitable  rights  and  lien 
of  the  railroad  company ;  and,  if  necessary  to  the  collection  of 
the  debt  evidenced  by  the  bonds,  could  have  successfully  as- 
serted its  right  to  the  security  the  railroad  company  had  re- 
tained on  the  stock  subscribed  by  the  toAvn  of  Starkville,  not 
then  issued.  That  is  not  this  case.  After  the  default  of  the 
town  of  Starkville  in  not  paying  its  interest  coupons,  the  bank 
brought  suit  to  compel  their  payment,  as  it  had  a  clear  right  to 
do.  Pending  that  suit,  the  bank  and  the  town  agreed  on  the 
terms  of  a  compromise,  reduced  it  to  writing,  and  executed  it 
with  their  several  corporate  seals,  which  agreement  is  made  part 
oi  the  bill.  A  judgment  was  thereupon  entered  up  in  said  cause 
pursuant  to  said  compromise,  and  carrying  its  stipulations  into 
execution.  The  eifect  of  that  compromise  and  the  judgment 
thereon,  was  to  merge  the  town's  bond  liability  in  the  judgment 
— to  destroy  the  bonds  as  a  cause  of  action,  and  to  leave  the 
judgment  as  the  only  legal  evidence  of  indebtedness  from  the 
town  to  the  bank,  growing  out  of  that  transaction.  Any  effort 
to  collect  the  alleged  balance  of  that  bond  debt,  would  have 
been  defeated  by  a  plea  of  former  recovery ;  for  a  judgment 
%nter  partes^  not  reversed,  and  not  successfully  assailed  for 
fraud,  or  on  some  other  ground,  is  conclusive  against  each  party, 
who  is  properly  before  tlie  court ;  against  the  defendant,  that 
the  amount  adjudged  is  due,  and  against  the  plaintiff,  that  no 
more  is  due  on  account  of  the  contract  or  liability  sued  on, 
Cravrford  v.  Simonson,  7  Por.  110  ;  Trustees  v.  Keller,  1  Ala. 
406  ;  Ilerndon  v.  Given-s,  16  Ala.  261 ;  3fervine  v.  ParJ^er,  18 
Ala.  241;  Wittiek  v.  Traun,  25  Ala.  ?,\.1  \  Chamhei'lain  v. 
Gaillard,  26  Ala.  504;  Lyon  v.  Odom,  31  Ala.  234;  Moore  v. 
Appleton,  34  Ala.  147;  Bohe  v.  Stickney,  36  Ala.  482;  Durr 
v.  Jackson^  59  Ala.  203. 
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The  present  ease  is  stronger  even  than  this.  An  expres& 
term  of  the  compromise  and  judgment  tliereon  was,  that  the 
bank  of  Mobile  was  to  take  judgment  in  conformity  with  the 
figures  and  dates  agreed  on  and  specified,  "  in  full  satisfaction 
of  the  bonds  and  coupons  thereto  attached  .  .  .  and  now  held 
by  the  bank  of  Mobile."  The  effect  of  this  agreement  and 
judgment  was,  to  leave  the  parties  as  if  the  bank  had  never 
owned  or  asserted  a  greater  claim  against  the  town  of  Stark- 
ville,  than  that  shown  by  the  judgment  recovered.  —Masser  v, 
Strickland,  17  Amer.  Dec.  668  ;  Coit  v.  Trcicy,  20  Amer. 
Dec.  110. 

We  need  not  and  do  not  declare  what  would  be  the  bank's 
rights  against  the  stock  still  held  by  the  railroad  company, 
should  it  become  necessary  to  resort  to  it  as  a  means  of  enforc- 
ing the  collection  of  the  judgment  it  recovered  against  the 
town  of  Starkville.  That  is  not  the  purpose  of  this  bill.  On 
the  contrary,  the  present  bill  prays  that  the  bank  be  subrogated 
to  the  railroad's  lien  on  the  stock,  to  secure  the  payment  of  the 
residue  of  the  bonds  not  embraced  in  the  judgment,  when  by 
the  solemn  agreement  of  the  parties  and  judgment  of  the 
court,  no  such  unpaid  balance  of  indebtedness  exists.  There 
being  no  debt,  there  can  be  no  ground  for  subrogation  of 
securities.  Only  a  creditor,  or  one  under  liability,  can  invoke 
the  doctrine  of  subrogation. — 1  Sto.  Eq.  Jur.  §  635  ;  Mc3fuUen 
V.  JVeal,  60  Ala.  552,  and  authorities  cited. 

There  is  an  averment  in  the  bill,  not  very  distinctly  made, 
that  one  of  the  considerations  moving  to  the  bank  in  acceding- 
to  the  compromise,  was  that  it  should  receive  eighty  of  the  two 
hundred  and  fifty  shares  of  stock  the  town  of  Starkville  had 
subscribed  for.  This  number  of  shares  properly  represents  the 
proportion  of  the  stock,  which  corresponds  with  the  percentage 
of  the  bonds  the  bank  surrendered  in  the  compromise.  The 
averment  continues  :  "  Mr.  Caruthers,  representing  said  town 
as  their  attorney  in  said  compromise,  fully  agreed  with  said 
bank  of  Mobile,  that  said  town,  as  a  matter  of  law  and  justice,, 
would  relinquish  to  said  bank  of  Mobile  stock  to  be  issued  un- 
der said  subscription  to  the  amount  cancelled  by  the  compro- 
mise ;  that  the  latter  proposition  was  not  incorporated  in  said 
written  agreement,  ])ecause  the  latter  was  intended  as  the  basis 
of  said  judgment ;  that  said  proposition  and  agreement  for  this, 
complainant  to  have  said  stock,  being  simply  part  of  the  con- 
sideration moving  the  latter  to  the  compromise,  and  being  so 
obviously  reasonable  and  just,  it  was  not  considered  necessary 
to  reduce  the  same  to  writing ;  and  complainant  avers  it  was 
fully  understood  at  the  time  of  making  said  compromise,  by 
all  the  parties  thereto,  that  the  stock  to  be  issued  to  said  town 
would  be  reduced  in  proportion  to  the  principal  of  the  bonds 

Vol.  liXix. 
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cancelled  by  the  compromise."  It  will  be  remembered  that 
the  written  agreement  of  compromise  is  made  part  of  the  bill, 
and  that  it  contains  the  stipulation  that  the  judgment  to  be 
rendered  pursuant  to  its  terms,  was  to  be  taken  and  received 
" in  full  satisfaction  of  the  bonds  and  coupons"  held  by  the 
bank  of  Mobile,  and  embraced  in  that  suit.  Not  a  word  is  said 
in  the  written  agreement  of  compromise  about  the  issue  of  any 
stock  to  the  bank  of  Mobile,  or  of  its  right  to  claim  the  same. 
It  requires  the  aid  of  liberal  intendments,  to  reach  the  conclu- 
sion that  what  is  stated  in  the  bill  amounts  to  an  averment  that 
the  obligation  was  ever  entered  into  by  the  town  of  Sta,rkville 
to  have  any  of  the  railroad  stock  issued  to  the  banlv  of  Mobile. 

But  if  there  was  such  outside  oral  agreement  or  understand- 
ing, can  it  be  enforced  ?  The  written  contract  says  the  sum  of 
the  judgment  to  be  confessed  (specifying  the  exact  amount), 
was  to  be  in  full  satisfaction  of  the  bonds  and  coupons.  The 
oral  agreement,  if  sufficiently  averred,  shows  there  was  to  be  a 
transfer  of  stock  in  addition,  amounting  to  eight  thousand  dol- 
lars. This  would  vary,  and  add  a  very  important  term  to  the 
written  contract,  which  the  authorities  do  not  allow.—  Clarh  v. 
Hart,  57  Ala.  390  ;  Hart  v.  Clark,  54  Ala.  490 ;  Hupuy  v. 
Gray,  Min.  357 ;  Somerville  v.  Stephenson,  3  Stew.  271  ;  Mead 
V.  Steyer,  5  For.  498  ;  Hair  v.  La  Brmise,  10  Ala.  548 ; 
Bryant  V.  Stephens,  bS  AXa..  636;  Winston,  v.  Browning,  61 
Ala.  80 ;  Couch  v.  Woodruf,  63  Ala.  466  ;  Broughton  v.  Mit- 
chell, 64  Ala.  210  ;  Skinner  v.  Hendrick,  1  Amer.  Dec.  43  ;  1 
Chit.  Contr.  140. 

Affirmed. 


The  State  of  Alabama  ex  rel.  Pinney 
'V.  Williams. 

Petition  for  Mandamus  to  Compel  Probate  Judge  to  Render 
and  Record  Decree. 

» 

1.  Mandamus  ;  a  civil  remedjf. — Though  the  origin  of  the  writ  of  man- 
damus was  to  prevent  disorder  from  a  failure  of  justice  and  defect  of  po- 
lice, and  it  is  issued  in  the  name  of  the  sovereign,  yet  its  purpose  is  the 
enforcement  of  civil  rights,  and  it  can,  in  no  wise,  be  regarded  as  a 
criminal  procedure,  but  is  strictly  civil  in  its  character. 

2.  Probate  rourtx  ;  when  inferior  tribunals. — Probate  courts  in  this 
State  are  inferior  tribunals,  as  compared  with  the  circuit  courts,  or  with 
city  courts  having  co-extensive  jurisdiction,  within  the  meaning  of  suft- 
div.  3,  of  §  057  of  the  Code  of  1876. 
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3.  City  Court  of  Mobile  ;  has  power  to  issue  writs  of  mandamtis. — The 
City  Court  of  Mobile,  having  a  jurisdiction,  in  all  cases  of  a  civil  nature, 
identical  and  co-extensive  with  that  of  the  circuit  courts,  excepting  only 
the  power  t«  try  titles  to  land,  has  the  power  to  issue  writs  of  mandamus 
to  probate  courts,  or  to  the  judges  thereof,  in  all  cases  warranted  by  the 
principles  and  usages  of  law. 

4.  Mandamus  ;  its  mandate  when  applied  to  judicial  acts. — The  writ  of 
mandamus  will  lie  from  a  superior  to  an  inferior  court,  in  a  proper  case, 
to  compel  it  to  hear  and  decide  a  controversy  of  which  it  has  jurisdiction, 
or,  where  the  cause  has  been  heard,  to  compel  such  inferior  court  to  ren- 
der judgment  or  enter  a  decree  in  the  given  case.  But  it  will  not  lie  to  di- 
rect what  particular  judgment  or  decree  shall  be  rendered  in  a  pending  cause, 
or  to  re-examine  or  correct  errors  in  any  judgment  or  decree  so  rendered. 

5.  Sam£  ;  compliance  with  mandate  may  be  shown  by  return  thereto. — A 
respondent  in  a  proceeding  for  mandamus,  may  comply  with  the  man- 
date of  the  alternative  writ,  or  question  its  sufficiency,  in  law,  by  demur- 
rer or  motion  to  quash,  or,  in  fact,  by  plea  or  answer.  When  he  elects  to 
obey  the  writ,  it  is  sufficient  to  set  forth  this  fact  by  w^ay  of  return,  aver- 
ring, with  sufficient  certainty  and  clearness,  his  compliance  Avith  the  man- 
date of  the  court,  substantially  "following  the  mandatory  clause  of  the 
writ,  and  stating  his  performance  of  the  duty  as  by  the  writ  commanded." 

6.  Same ;  wlien  answer  thereto  sufficient. — An  answer  to  an  alternative 
■writ  of  mandamus,  issued  on  a  petition  seeking  to  compel  a  probate  judge 
to  render  and  enter  of  record  the  decree  of  the  court,  in  a  cause  therein 
pending  and  before  him  on  submission  for  decree,  which  shows  that  the 
respondent  has  complied  with  the  mandate  of  the  writ,  by  rendering  and 
entering  of  record  the  decree  of  the  court,  as  commanded,  is  sufficient  re- 
turn to  such  writ,  leaving  no  room  for  the  operation  of  a  peremptory 
writ. 

7.  Same  ;  tvhen  replication  to  answer  defective. — A  replication  to  such 
an  answer,  admitting  the  rendition  and  record  of  the  decree,  but  aver- 
ring that  it  had  been  reiidered  and  recorded  since  the  issuance  of  the  al- 
ternative writ,  and  that  the  decree  had  been  antedated  in  such  a  manner 
-as  to  deprive  the  relator  of  the  benefit  of  a  bill  of  exceptions  on  appeal, 
is  a  manifest  departure  from  the  case  made  by  the  petition,  and  is  there- 
fore fatally  defective. 

Appeal  from  tlie  City  Court  of  Mobile. 

Tried  before  Hon.  O.  J.  Sememes. 

The  petition  in  this  cause  was  filed  on  the  26th  October, 
1881,  and,  on  the  28th  day  of  the  same  month,  an  alternative 
writ  of  mandamus  was  issued  in  accordance  with  the  prayer  of 
the  petition.  An  answer  was  filed  by  the  respondent  to  the 
writ,  to  which  the  relator  demurred.  The  court  overruled  the 
<iemurrer,  and  the  relator  then  filed  a  replication.  The  respond- 
•ent  interposed  a  demurrer  to  the  replication,  which  was  sus- 
tained by  the  court.  The  petition,  answer  and  replication  are 
sufliciently  set  forth  in  the  opinion.  On  the  hearing,  had  on 
petition  and  answer,  the  City  Court  rendered  judgment  refus- 
ing the  peremptory  writ  and  dismissing  the  petition ;  and  from 
this  judgment  the  relator  appealed,  and  here  assigns  as  error 
«aid  judgment  and  the  rulings  of  the  court  on  the  aemurrers. 

C.  J.  ToRREY,  D.  H.  Lay  and  L.II.  Faith,  for   appellant. 
(1.),  The  alternative  writ  was  properly  granted  in   vacation. 
Vol.  lxix. 
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Code,  §  658 ;  Ex  parte  Henderson^  43  Ala.  392 ;  High  on  Ex. 
Remedies,  §  513.  (2).  The  power  and  jnrisdiction  of  the  City 
Court  of  Mobile  is  eo-extensive  with  that  of  the  circuit  court 
so  far  as  this  writ  is  concerned. — Acts,  1871-2,  p.  109;  Act 
Feb'y  7,  1852.  (3).  The  petition  on  its  face  authorized  the  issu- 
ance of  the  alternative  writ. — High  on  Ex.  Remedies,  §§  147 
and  186;  2  Brick.  Digest,  pp.  240-1-2.  (4).  The  return  to  the 
alternative  writ  was  evasive  and  not  sufficient ;  and  the  demur- 
rer thereto  should  have  been  sustained. — High  on  Ex.  Reme- 
dies, II  464-74 ;  Smith  v.  Moore,  38  Conn.  105 ;  Cortleyoii  v. 
Ten  Eyck,  2  Zabriskie,  (N.  J.)  45.  (5).  The  denmrrer  to  the 
replication  should  have  been  overruled.  The  probate  judge 
could  not  properly,  after  service  of  the  alternative  writ  on  him, 
enter  up  a  decree  on  the  records  and  antedate  it  and  in  fact 
falsify  his  record.  (6).  As  a  matter  of  law  there  is  no  decree 
in  the  probate  court,  until  the  record  shows  it. — 19  Ala.  319 ; 
Ih.  619 ;  20  Ala.  284 ;  IK  364. 

James  Bond  and  F.  G.  Bromberu,  contra. — (1).  The  City ' 
Court  had  no  jurisdiction  to  issue  the  writ.  {a).  The  act  of 
1868  (Pampli.  Acts,  1868  p.  413)  took  away  all  civil  jurisdiction. 
The  act  of  1872  (Acts,  1871-2,  p.  109),  again  confers  civil  ju- 
risdiction and  the  powers  conferred  are  limited  to  those  exer- 
cised by  the  circuit  courts.  Mandamxis  is  not  a  civil  remedy. 
The  act  of  1872,  s^ipra.,  is  a  mere  reference  statute,  and  such 
statutes  only  embrace  general  not  partic^dar  powers  referred 
to  by  them. — Ex  parte  Green,  29  Ala.  52;  Stevenson  v.  O^IIa- 
ra,  27  Ala.  362 ;  Matheim,  Finley  (&  Co.  v.  Sands  cl?  Co.,  29 
Ala.  136;  Flash,  Hartwell  cfc  Co.  v.  Paul,  Cook  c&  Co.,  29 
Ala.  141;  Rex  v.  The  Justices  of  Surry,  2  Term  Rep.  504; 
School  Board  V.  People,  20  111.  525.  (b).  The  probate  court 
is  no  longer  a  court  of  inferior  jurisdiction,  and,  therefore,  the 
city  court  had  no  jurisdiction. — Con.  1875,  Art  vi,  §§  1  and  15 ; 
Ex  2)arte  Dichsmi,  Q4:  AXu.  188;  Shaddenv.  Sterling,  23  Ala. 
518;  Dabney  V.  Mitchell,  54  Ala.  198;  Blanton  v.  King,  2 
How.  (Miss.)  856 ;  Root  v  McFerrin,  37  Miss.  47 ;  Ward  v. 
State,  40  Miss.  108;  Smith  v.  Hurd,  7  How.  (Miss.)  188;  Ad- 
o/nvs  V.  Adams,  22  Vt.  50 ;  Sheldon  v.  Newton,  3  Ohio  St.  500 ; 
Hess  V.  Cole,  3  Zab.  (N.  J^  116  ;  Snyder's  Appeal,  36  Penn.  St. 
168 ;  George's  Appeal,  12  renn.  St.  261 ;  Carmichaelv.  Browder, 
3  How.  (Miss.)  252 ;  Brinher  v.Brinher,  7  Penn.  St.  55 ;  1  Story's 
Eq.  Jur.  (10th  Ed.)  §  543,  a.  (2).  Mandamus  can  only  compel 
action  ;  it  can  not  raise  or  control  the  discretion  and  judgment  of  a 
tribunal,  thougli  inferior. — High  on  Ex.  Rem.  §§  149,  150;  Ex 
parte  Echols,  39  Ala.  700 ;  Appling  v.  Bailey,  44  Ala.  333  ;  Ex 
parte  Smith  <&  Schmidt,  62  Ala.  252 ;  Ex  parte  Nevjman,  14 
Wall.  165;  Ex  parte  Perry,  102  U.  S.  183;  Ex  parte  Burtisy 
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103  U.  S.  238.  Nor  will  it  lie  to  compel  such  tribunal  to  alter 
its  record. — Ex  parte  Henry ^  24  Ala.  650;  High  on  Ex.  Rem. 
§  154;  Ex  parte  Campbell^  20  Ala.  89;  Ec  parte  Shaudies,  66 
Ala.  134;  Atki7is  v.  Siddons^  QQ  Ala.  453;  Dixmi  v.  Judge^ 
etc.  4  Mo.  286 ;  King  v.  Justices,  etc.  5  Nev.  «fe  Man.  139.  (3). 
Relator  had  complete  remedy  by  motion  and  appeal ;  therefore, 
mandamus  would  not  lie. — Dahney  v.  Mitchell,  54  Ala.  198; 
Ec  parte  Gilmer,  64  Ala.  234;  Bartlett  v.  Lang,  2  Ala.  161; 
Wilkerson  v.  Goldihwaite,  1  S.  &  P.  159 ;  Eh:  parte  Ilendree, 
49  Ala.  360  ;  Ethridge  v.  Euller,  6  Ala.  58  ;  Hartley  v.  Chand- 
ler, 6  Ala.  857 ;  Weed  v.  Weed,  25  Conn.  337.  (4).  Although 
the  Probate  Court  had  not  transcribed  its  decree  on  its  minutes, 
it  was  in  the  power  of  the  court  to  complete  its  entry.  "  The 
record  is  made  up  from  the  papers  on  file ;  and  they  are  the 
record  until  final  record  is  complete." — Erazier  v.  Praytor,  36 
Ala.  691 ;  Hartley  v.  Chandler,  6  x\la.  857;  Governor  v.  Ban- 
croft, 16  Ala.  605;  Whart.  Evidence,  §§  825-6;  Willard  v. 
Harvey.  24  N.  II.  344 ;  Bujfington  v.  Cook,  39  Ala.  64. 

SOMERVILLE,  J. — This  is  a  petition  for  the  writ  of  man- 
damus against  the  judge  of  the  probate  court  of  Mobile,  insti- 
tuted by  the  relator,  who  shows  an  interest  in  the  estate  of  one 
Solomon,  of  the  settlement  of  which  the  probate  court  had  tak- 
en jurisdiction.  The  averments  of  the  petition  show,  that  there 
had  been  a  final  settlement  of  the  estate  by  the  executor,  one 
Werborn,  after  proper  notice  given  as  prescribed  by  the  stat- 
ute, on  the  7th  of  May,  1881,  and  that  the  cause  had  been  ac- 
cordingly submitted  to  the  probate  judge  for  final  judgment 
and  decree,  but  that  the  court  had  failed  and  refused,  on  re- 
quest made  by  motion,  "  to  make  and  enter  of  record,  on  its 
minutes  or  other  proper  record  book,  any  judgment  or  decree 
on  said  settlement,"  up  to  the  date  of  the  petition,  which  is  Oc- 
tober 27,  1881. 

The  prayer  of  the  petition  is  for  an  alternative  writ  of  man- 
damus, commanding  the  respondent  "  to  presently  adjudicate 
and  determine  the  matters  of  said  settlement,  and  at  once  to 
make  and  enter  of  record,  on  the  minutes  or  other  proper  rec- 
ord book  of  said  probate  court,  its  judgment  and  decree,  what- 
ever the  same  may  be,"  or  else  to  appear  on  the  first  day  of  the 
next  regular  term  of  the  city  court,  and  show  cause,  if  any,  why 
he  had  not  obeyed  the  mandate  of  the  writ. 

The  rule  nisi.,  or  alternative  writ,  was  issued  as  prayed  for, 
its  mandate  being  in  substantial  conformity  with  the  jjrayer  of 
the  petition. 

The  answer  of  the  respondent,  Williams,  as  amended,  alleges 
his  compliance  with  the  petition,  averring  that  he  hud  adjudi- 
cated and  determined  the  matters  of  said  settlement,  and  had  en- 
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tered  his  final  decree  of  record,  a  copy  of  which  is  made  an  ex- 
hibit to  the  answer,  and  which  purports  to  bear  date  July  11, 
1881,  to  which  date  the  matter  of  tlie  settlement  in  question 
was  alleged  to  have  been  continued  by  adjourmnent.  Tlie  re- 
lator seeks,  by  replication  to  this  answer,  to  show  that  the  de- 
cree, though  bearing  date,  July  11,  1881,  was  not  legally  ren- 
dered until  November  5th,  1881,  and  then  recorded,  and  was  an- 
tedated by  the  judge,  so  as  to  improperly  relate  back  to  a  term 
of  the  probate  court  which  had  alread}"  adjourned. 

It  is  first  insisted  by  appellee's  counsel,  that  the  City  Court 
of  Mobile  has  no  jurisdiction  to  entertain  or  grant  writs  of 
mandamus,  and  especially  that  it  possesses  no  supervisory  con- 
trol over  the  probate  court,  as  an  inferior  or  subordinate  tribunaL 
In  our  opinion  the  contrary  proposition  is  true,  and  the  motion 
to  dismiss  the  cause,  based  on  this  theory,  must  be  overruled. 
We  think  the  act  of  February  13,  1872,"  entitled  "An  Act  to 
confer  civil  jurisdiction  upon  the  City  Court  of  Mobile"  (Acts 
1871-2,  p.  109),  is  sufficiently  clear  in  terms  and  broad  in  its 
language  to  confer  such  disputed  jurisdiction.  The  second  sec- 
tion this  act  reads  as  follows :  "  Sec.  2.  Be  it  further  enacted. 
That  from  and  after  the  passage  of  this  act,  jurisdiction  in  civil 
causes  (except  in  actions  to  try  titles  to  land)  be  and  is  hereby 
conferred  upon  the  City  Court  of  Mobile  county,  and  all  pow- 
ers of  a  civil  nature,  now  exercised  by  the  circuit  courts  of  the 
State  and  the  judges  thereof,  be  and  are  hereby  conferred  upon 
the  City  Court  of  said  county  and  the  judge  thereof."  The 
power  to  grant  a  writ  of  Tnandainus  is  clearly  of  a  civil  nature, 
the  petition  in  such  cases  being  much  in  the  nature  of  a  bill  in 
chancery  for  specific  performance.  Though  the  origin  of  the 
writ  was  to  prevent  disorder  from  a  failure  of  justice  and  de- 
fect of  police,  and  it  issued  in  the  name  of  the  sovereign,  its 
purpose  is  the  redress  of  civil  rights,  and  it  can,  in  no  wise,  be 
regarded  as  a  crn^maZ  procedure.  In  Ex  parte  City  Council  of 
Montgomery,  64  Ala.  463,  468,  this  court,  in  effect,  held  such 
process  to  bo  strictly  civil  in  its  character. 

It  is  equally  plain  that  both  city  and  circuit  courts,  having 
like  jurisdiction  in  civil  matters,  can  issue  such  writs  to  probate 
courts  or  probate  judges  in  all  cases  warranted  by  the  principles 
and  usages  of  law.  Probate  courts  are  inferior  courts  of  lim- 
ited jurisdiction,  from  the  decrees  or  judgments  of  which,  in 
many  cases,  appeals  are  authorized  to  be  taken  directly  to  the 
circuit  courts,  as  well  as  to  the  Supreme  Court. — Code,  1876, 
§§  3954,  3957.  They  are  inferior  and  subordinate  tribunals  as 
compared  with  the  circuit  courts,  or  with  city  courts  possessing 
co-extensive  jurisdiction. — Etheridge  v.  Hall,  1  Port.  47.  Cir- 
cuit courts  have  power  "to  exercise  a  general  superintendence 
over  all  inferior  jurisdictions." — Code,  §  657,  std).  div.  3.    They 
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also  liave  power  to  issue  writs  of  mamlamus. — Code,  §  658. 
Circuit  courts  have  uniformly  exercised  the  power  to  issue 
writs  of  certiorari  directed  to  the  probate  courts  of  this  State, 
and  such  writs  can  be  issued  only  from  superior  to  inferior  ju- 
risdictions.— FowUr  V.  Trewhit,  10  Ala.  622 ;  Stout  v.  Ward, 
Ih.  628 ;  Cavythonie  v.  Weisenger,  6  Ala.  714.  The  City 
Court  of  Mobile  has  jurisdiction,  in  all  cases  of  a  civil  nature, 
Identical  and  co-extensive  with  that  of  the  circuit  courts  under 
the  constitution  and  statutes  of  the  State,  excepting  only  the 
power  to  try  titles  to  land. — Acts  1871-2,  p.  109. 

From  the  iinal  judgment  of  any  circuit  or  city  court,  grant- 
ing or  refusing  such  remedial  writs,  an~  appeal  is  expressly  au- 
thorized to  be  taken  to  this  court. — Acts  1878-9,  p.  150,  §  3  ; 
Code,  1876,  §  3923. 

We  conclude,  therefore,  that  the  court  below  had  jurisdiction 
of  the  case  as  made  by  the  appellant's  petition. 

But,  in  the  particular  aspect  in  which  the  case  is  presented, 
and  the  return  made  by  the  respondent  to  the  rule  nisi  averring 
compliance  with  its  mandate,  we  can  see  no  error  in  the  rulings 
of  the  court  on  the  several  demurrers,  or  in  its  final  judgment 
refusing  the  peremptory  writ  and  dimissing  the  petition. 

The  rules  of  law  applicable  to  the  case  are  simple  and  well 
settled.  The  writ  of  mandamus  will  lie  from  a  superior  to  an 
inferior  or  subordinate  court,  in  a  proper  case,  to  compel  it  to 
hear  and  decide  a  controversy  of  which  it  has  jurisdiction  ;  or, 
where  the  cause  has  been  heard,  to  compel  such  inferior  court 
to  render  judgnieyit  or  enter  a  decree  in  the  given  case.  But  its 
use  is  not  warranted  to  direct  vjhat  particular  judgment  shall 
be  rendered  in  a  pending  cause,  nor  is  it  the  proper  function  of 
fiuch  remedial  writ  to  re-examine,  or  correct  errors  in  any  judg- 
ment or  decree  so  rendered.  "  The  rule  applies  to  judicial  as 
well  as  to  ministerial  acts,  but  it  does  not  apply  at  all  to  a  judi- 
cial act  to  correct  an  error,  as  where  the  act  has  l)een  errone- 
oxisly  performed.  If  the  duty  is  unperformed,  and  it  be  judi- 
cial in  its  character,  the  mandate  will  be  to  the  judge  directing 
him  to  exercise  his  judicial  discretion  or  judgment,  without  any 
direction  as  to  the  manner  in  which  it  shall  be  done ;  or  if  it  be 
ministerial,  the  mandamus  will  direct  the  specific  act  to  be  per- 
formed."— Ec  parte  Newma/ii^  14  Wall.  152,  169:  High  on 
Extr.  Rem.  §§  150-152,  266;  Ex  parte  Schmidt,  62  Ala.  252; 
JEk  parte  Mahone,  30  Ala.  49.  The  principle,  of  course,  uni- 
versally prevails,  that  in  no  event  will  the  writ  ever  be  awarded 
where  full  and  adequate  relief  can  be  had  by  appeal,  writ  of 
error,  or  otherwise. — Ex  parte  South  cfe  North  R.  R.  Co.,  65 
Ala.  599;  High  on  Extr.  Rem.  §  10. 

The  sole  design  of  the  present  petition,  as  conclusively 
shown  both  by  its  allegations  and  its  prayer,  is  to  compel  the 
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respondent,  in  bis  official  capacity,  as  judge  of  probate,  to  ren- 
der a  judgment  or  decree  in  a  pending  cause,  and  enter  the 
same  of  record  as  required  by  law. 

The  mandatory  clause  of  the  alternative  writ,  as  usual  in 
such  cases,  commands  the  respondent  to  perfm'm  stick  act,  as- 
prayed  for  by  the  petitioners,  or  else  to  show  cause  why  it 
should  not  be  done.  The  respondent  thus  has  the  option 
clearly  to  comply  with  the  mandate  of  the  writ,  or  to  question 
its  sufficiency  in  law  by  demurrer,  or  motion  to  quash,  or  in 
fact  by  plea,  or  answer.  In  other  words,  he  may  obey,  or  show 
proper  excuse  for  not  obeying.  Where  he  elects  to  obey  the 
writ,  it  is  sufficient  to  set  forth  this  fact  by  way  of  return, 
averring  with  sufficient  certainty  and  clearness  his  compliance 
with  the  mandate  of  the  court,  substantially  "following  the 
mandatory  clause  of  the  writ,  and  stating  his  performance  of 
the  duty  as  by  the  writ  commanded." — High  on  Extr.  Rem. 
§465. 

The  return  or  answer  to  the  writ,  made  b}'  the  respondent  in. 
this  cause,  shows  that  he  had  adjudicated  and  determined  the 
pending  matters  of  settlement  before  him,  and  had  entered  hi& 
final  decree  of  record,  as  required  by  the  mandate  of  the  writ. 
This  was  a  sufficient  return  to  the  alternative  writ,  in  the  as- 
pect of  the  case  as  made  by  the  petition,  and  left  no  room  for 
the  operation  of  a  peremptory  writ  making  the  rule  nisi  final. 
High  on  Extr.  Rem.  §  465 ;  Vniversalist  Church  v.  TrusteeSy 
27  Amer.  Dec.  267. 

It  is  true  that  the  replication  and  other  pleadings  in  effect 
aver  and  admit  that  this  judgment  or  decree  was,  in  truth  and 
fact,  rendered  on  the  5tli  of  November,  1881,  and  hot  on  the 
11th  of  July,  1881,  as  it  purports  to  have  been,  and  that  it  was- 
erroneously  dated,  in  such  manner  as  to  deprive  the  petitioner 
of  the  benefit  of  an  appeal  on  bill  of  exceptions  alleged  to 
have  been  taken  in  proper  time.  These  averments  constitute 
a  departure  from  the  case  as  originally  made  by  the  petition. 
The  purpose  of  this  proceeding  is  to  compel  the  respondent  to 
rendei'  and  record  a  decree.  The  new  case,  as  sought  to  be 
made  by  the  replication,  is  to  have  the  date  of  a  decree  corrected,, 
which  had  already  been  rendered  and  recorded.  This  is  a 
manifest  variance  in  the  pleadings. 

The  argument  may  be  sound,  that  a  decree  written  out  by 
the  probate  judge  and  not  recorded,  or  filed  in  his  office  among 
the  papers  of  the  cause  to  which  it  relates,  ordinarily,  is  not  a 
valid  or  legal  decree  or  judgment.  So  it  clearly  seems  true 
that  every  such  decree  ought  to  be  dated  when  it  is  filed  in  the 
office,  as  a  paper  in  the  cause,  and  not  before  or  after,  and  that 
the  dating  of  such  decree  is  a  mere  ministerial  act,  as  distin- 
guished from  the  judicial  act  of  its  rendition,  and  the  discre- 
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tionary  power  of  determining  its  terms,  conditions  or  contents. 
These  propositions  we  are  strongly  inclined  to  favor,  but  as 
they  are  not  before  us  necessarily  for  our  consideration,  we  do 
not  now  undertake  to  decide  them. 

There  is  no  error  in  the  rulings  or  judgment  of  the  City 
Court,  and  the  judgment  is  affirmed. 


Bradley  v.  The  State. 

Indictment  for  Carrying  Concealed   Weapon. 

1.  Judgment  of  conviction  in  criminal  case ;  when  erroneous. — The  sen- 
tence of  a  court  in  a  criminal  case,  operating  to  deprive  a  citizen  of  his 
liberty,  and  condemning  him  to  involuntary  servitude,  is  irregular  and 
erroneous,  when  it  is  in  itself  so  vague  and  indefinite,  that  it  may  operate 
as  a  pretence  of  authority  for  prolonging  the  term  of  servitude  beyond  that 
to  which  the  law  gives  sanction. 

2.  Same. — Where  a  defendant  convicted  for  carrying  a  concealed  wea- 
pon, is,  in  one  part  of  the  sentence,  condemned  to  hard  labor  for  the  pay- 
ment'of  the  costs  at  the  rate  of  forty  cents  per  day,  the  term  not  to  ex- 
ceed eight  months,  and  in  another  part,  to  hard  labor  tor  the  same  purpose 
for  a  term,  not  only  in  excess  of  eight  months,  but  for  a  period  more  than 
sufficient  for  the  payment  of  the  costs,  such  sentence  is  inconsistent,  un- 
certain, and  erroneous,  although  the  latter  clause,  being  an  excess  of 
jurisdiction,  may  be  void. 

3.  Costs  and  fees  ;  distinction  between. — Costs  and  fees  are  generally 
altogether  different  in  their  nature,  the  one  being  an  allowance  to  a  party 
for  expenses  incurred  in  the  successful  prosecution  or  defense  of  a  suit, 
while  the  other  is  a  compensation  to  an  officer  for  services  rendered  in 
the  progress  of  a  cause.  But  in  criminal  cases  especially,  under  the  stat- 
ute, this  distinction  is  not  observed  ;  but  all  the  costs  which  are  taxable, 
except  compensation  to  witnesses,  consist  of  the  fees  fixed  by  statute  for 
services  rendered  by  the  officers  of  court. 

4.  Amendatory  statutes ;  their  effect  imder  the  constitution. — Under  our 
constitutional  provision,  every  amendatory  statute  is,  in  its  nature,  a  re- 
vision of  the  statute  amended,  taking  the  place  of  the  latter. 

5.  Statutes  ;  construction  of  amendments  to. — It  is  a  well  settled  rule  of 
statutory  construction,  that,  in  the  amendment,  or  rcAdsion,  or  in  the  re- 
enactment  of  statutes,  the  mere  change  of  phraseology,  or  the  mere  omis- 
sion of  words  which  may  well  have  been  deemed  redundant,  does  not 
indicate  a  legislative  intent  to  change  the  pre-existing  law ;  and  before 
the  courts  can  pronounce  a  change  in  the  law,  such  intent  must  be  evi- 
dent, and  language  must  be  empjoyed,  which  is  not  susceptible  of  any 
other  just  construction. 

6.  Costs  in  criminal  case ;  section  4731  of  the  Code,  as  amended,  con- 
strued.— The  word  costs  when  employed  in  reference  to  criminal  prosecu- 
tions under  our  statutes,  embracing  officers'  fees,  the  omission  of  these 
latter  words  from  the  statute  amending  section  4731  of  the  Code  (Pamph. 
Acts  1880-81,  p.  37),  does  not  change  or  lessen  the  character  of  the  lia- 
bility which  a  defendant  convicted  of  crime  can  be  compelled  to  discharge 
t)y  hard  labor. 

7.  Hard  labor  ;  for  what  costs  may  be  imposed. — It  is  only  costs  incu-rred 
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by  the  State,  or  to  which  the  State,  if  it  were  liable  for  costs,  could  be 
subjected,  for  the  payment  of  which  a  convict  may  be  compelled  to  labor ; 
and  hence,  a  defendant  can  not  be  sentenced,  on  conviction,  to  hard  labor 
for  the  payment  of  fees  due  to  his  witnesses,  or  of  fees  due  to  the  officers 
of  court  for  services  rendered  to  him  in  making  his  defense. 

8.  Same  ;  may  he  imposed  for  sheriff's  fees  for  feeding  prisoners. — The 
compensation  of  the  sheriff  for  feeding  a  defendant  in  a  criminal  case, 
while  he  is  confined  in  jail  to  answer  the  indictment,  is  a  part  of  the  costs 
in  the  strictest  sense  of  the  term,  taxable  against  him  on  conviction,  and 
for  the  payment  of  which  hard  labor  may  be  imposed. 

9.  When  judgment  of  lover  court  here  corrected. — The  defendant  in  this 
case  having  been  sentenced  to  hard  labor  for  the  payment  of  costs  for  a 
longer  period  than  is  authorized  by  law,  the  judgment  of  the  lower  court 
is  here  corrected,  and,  as  corrected,  affirmed,  without  costs. 

Appeal  from  Sumter  Circuit  Court. 
Tried  before  Hon.  W.  S.  Mudd. 
The  facts  are  stated  in  the  opinion. 

Watts  &  Sons,  S.  TI.  Sprott,  and  A.  G.  Smith,  for  appel- 
lant. 

H.  0.  Tompkins,  Attorney-General,  for  the  State. 

BRICKEJjL,  C.  J. — The  appellant  was  convicted  of  the 
offense  of  carrying  concealed  weapons,  the  jury  assessing  against 
him  a  fine  of  one  hundi'ed  dollars,  to  which  the  court  added 
hard  labor  for  the  county  for  thirty  days.  The  cost  not  being 
presently  paid,  nor  judgment  therefor  confessed  with  good  and 
sufficient  sureties,  the  further  sentence  of  the  court  was,  that 
he  do  and  perform  hard  labor  for  the  county,  "  for  such  period, 
not  to  exceed  eight  months,  as  will  be  sufficient  to  pay  said 
costs  at  the  rate  of  forty  cents  per  day  And  it  appearing  to 
the  court,  that  said  costs  amount  to  one  hundred  and  twenty- 
four  60-100  dollars,  composed  of  the  following  items,  to-wit: 
Fees  to  the  sheriff  for  feeding  the  defendant,  while  he  was  con- 
fined in  jail  after  his  arrest  to  answer  the  indictment  in  this 
case,  thirty-seven  50-100  dollars;  fees  proved  and  allowed  to 
witnesses  summoned  on  behalf  of  the  State,  nineteen  40-100 
dollars;  and  fees  for  witnesses  summoned  on  behalf  of  the  de- 
fendant, ten  dollars;  solicitor's  fee,  thirty  dollars;  clerk's  fees, 
eight  85-100  dollars ;  sheriff's  fees,  exclusive  of  feeding  while 
in  jail,  eighteen  85-100  dollars  :  It  is  ordered  by  the  court,  that 
said  fees  as  above  stated  be  taxed  as  costs  against  said  defend- 
ant. And  said  costs  not  being  paid,  or  judgment  with  security 
for  the  same  not  being  confessed:  it  is  ordered,. that  said  de- 
fendant perform  hard  labor  for  the  county  for  three  hundred 
and  eleven  days,  at  forty  cents  per  day,  to  pay  said  costs." 

The  regularity  and  legality  of  the  sentence  and  judgment  is 
assailed  in  several  respects,  which  will  be  specially  considered. 
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The  offense  of  which  the  appellant  was  convicted,  is  a  misde- 
meanor, punishable  by  fine  of  not  less  than  fifty,  nor  more  than 
three  hundred  dollars,  to  which  imprisonment  in  the  county 
jail,  or  hard  labor  for  the  county  for  a  term  not  exceeding  six 
months,  may  be  added. — Code  of  1876,  §  4109.  The  jury  by 
their  verdict  ascertain  and  determine  the  amount  of  the  fine. 
The  court,  in  the  exercise  of  a  discretion  dependent  upon  the 
facts  and  circumstances  of  the  particular  case,  imposes  the  ad- 
ditional punishment  of  imprisonment  or  of  hard  labor.  The 
costs  not  having  been  presently  paid,  or  judgment  with  suffi- 
cient sureties  confessed  for  fine  and  costs,  the  court,  having 
adjudged  that  the  facts  of  the  particular  case  required  that,  in 
addition  to  the  fine,  the  further  punishment  of  hard  labor  for  the 
county  should  be  imposed,  had  authority  to  impose  additional 
hard  lal^or  for  the  county,  for  a  term  not  exceeding  eight  monthsy 
to  pay  tfte  costs,  estimating  the  compensation  for  the  labor  at 
nA)t  less  than  thirty  cents  pe?'  diem  for  each  day. — Pamph.  Acts 
1880-81,  p.  37. 

The  original  statute  authorizing  the  imposition  of  hard  labor 
for  the  county,  to  pay  the  costs  of  a  criminal  prosecution,  was 
section  4731  of  the  Code  of  1876,  which  reads  as  follows:  "If, 
on  conviction  before  the  county,  circuit,  or  city  court,  judgment 
is  rendered  against  the  accused,  that  he  perform  hard  labor  for 
the  county,  and  if  the  costs  are  not  presently  paid,  then  the 
court  may  impose  additional  hard  labor  for  the  county  for  a 
term  sufticient  to  cover  all  costs  and  officers'  fees,  allowing  not 
exceeding  forty  cents  per  diem  for  the  additional  labor  imposed."^ 
This  statute  was  amended  by  the  act  to  which  reference  has 
been  made,  and  the  matter  of  amendment,  so  far  as  is  now  ma- 
terial, is,  that  hard  labor,  for  the  payment  of  costs  in  cases  of 
conviction  for  misdemeanors,  in  no  event  can  exceed  the  terra 
of  eight  months,  and  the  minimum  of  compensation  for  such 
labor  shall  be  thirty  cents  per  day ;  the  former  statute  having 
fixed  a  maximum,  omitting  a  miniTnum  of  compensation. 

Certainty,  consistency  in  all  its  parts  is  an  indispensable  ele- 
ment of  the  validity  of  judgments  or  decrees  in  civil  cases,  as- 
certaining and  determining  the  rights  and  liabilities  of  parties, 
A  judgment  or  a  decree,  uncertain,  inconsistent  in  its  terms, 
incapable  of  safe  execution  accordiiig  to  the  letter  of  its  man- 
date, is  not  valid. — Dickerson  v.  Walker,  1  Ala.  48 ;  Speed  v, 
Cocke,  57  Ala,  209.  The  sentence  of  a  court  in  a  criminal 
case,  operating  to  deprive  a  citizen  of  liberty,  condemning  him 
to  involuntary  servitude,  ought  not  to  be  less  certain,  less  con- 
sistent in  its  terms,  than  the  judgment  or  decree,  which  affects 
only  his  rights  of  property.  When  it  is  in  itself  so  vague  and 
indefinite  that  it  may  operate  as  a  pretence  of  authority  for 
prolonging  the  term  of  servitude  beyond  that  to  which  the 
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law  gives  sanction,  to  say  the  least,  it  is  irregular,  invalid,  and  a 
court  having  jurisdiction  is  bound  to  reverse  it.  In  one  part  of 
this  sentence  for  the  payment  of  costs,  the  appellant  is  con- 
demned to  hard  labor  for  a  term  not  exceeding  eight  months, 
the  precise  time  not  being  expressed.  The  costs  were  ascer- 
tained to  amount  to  one  hundred  and  twenty-four  60-100  dol- 
lars, and  the  compensation  for  the  labor  is  fixed  at  forty  cents 
per  diem.  If  for  the  costs,  as  taxed,  the  appellant  could  be 
subjected  to  hard  labor,  a  term  of  eight  months  would  not  pay 
them,  and  if  the  sentence  had  not  proceeded  further,  though  it 
is  the  better  practice  to  express  directly  and  precisely  the  term 
of  labor,  under  the  practice  which  this  court  has  sanctioned,  it 
would  have  been  construed  as  a  valid  sentence  for  the  term  of 
eight  months.  The  sentence,  however,  proceeds  further,  and, 
in  its  concluding  clause,  condemns  the  appellant  to  hard  labor 
for  three  hundred  and  eleven  days  to  pay  the  costs,  fixing  the 
compensation  at  forty  cents  per  day  ;  a  term,  not  only  in  excess 
of  that  which  the  law  prescribes,  but  more  than  sufficient  for 
the  payment  of  the  costs.  This  clause  of  the  sentence  may  be 
void — an  excess  of  jurisdiction  ;  yet,  it  renders  the  sentence  in- 
consistent and  uncertain.  The  inconsistency  and  uncertainty 
may  be  made  a  pretense  for  keeping  the  appellant  in  servitude 
a  longer  period  than  that  to  which  the  law  subjects  him.  The 
judgment  rendered,  or  sentenced  passed  by  a  court,  though 
pronounced  by  a  judge,  is  the  judgment  or  sentence  of  the  law. 
"  It  is  the  certain  and  final  conclusion  of  the  law,  following 
upon  ascertained  premises."  When  the  one  is  rendered,  or  the 
other  passed,  and  the  term  closes,  it  is  not  open  to  reconsidera- 
tion. The  power  of  the  court  is  .exhausted,  and  there  can  be 
no  alteration  or  modification  of  the  judgment  or  the  sentence 
of  the  law,  as  it  stands  recorded,  tlncertanity,  inconsistency 
in  the  record,  renders  the  judgment  or  sentence  erroneous. 

The  original  statute,  in  express  terms,  authorized  the  im- 
position of  hard  labor  for  the  payment  of  cosU  and  officers' 
fees.  The  amended  statute  omits  the  word  officers''  fees,  and 
employs  only  the  word  costs.  We  are  not  prepared  to  say,, 
this  change  of  phraseology  indicates  a  change  of  legislative  in- 
tention, and  either  lessens  or  enlarges  the  liability  for  which 
the  court  may  impose  hard  labor.  Costs 'dXi^fees2iXQ  altogether 
different  in  their  nature  generally.  The  one  is  an  allowance  tO' 
a  party  for  expenses  incurred  in  the  successful  prosecution  or 
defense  of  a  suit ;  the  other,  a  compensation  to  an  officer  for 
services  rendered  in  the  progress  of  a  cause. — Tillman  -y. 
Wood^  58  Ala.  578 ;  Musser  v.  Good,  11  Serg.  and  liawle,. 
247.  Originally,  by  the  common  law,  fees  were  demandable  by 
the  ofiicers  at  the  instant  the  services  were  rendered  ;  and  hav- 
ing been  paid,  became  costs,  if  so  provided  by  statute,  recover- 
21 
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able  on  the  termination  of  the  suit,  if  the  party  paying  them 
was  successf  uh  In  reference  to  criminal  prosecutions  especially, 
the  statute  does  not  observe  the  distinction  between  costs  and 
fees.  All  the  costs  which  are  taxable  (except  the  compensa- 
tion of  witnesses),  consist  of  the  fees  fixed  by  statute  for  ser- 
vices rendered  by  the  officers  of  court.  It  is  to  these  fees  the 
amended  statute  has  reference,  and  embraces  in  the  general 
term  costs.  In  the  amendment,  or  revision,  or  in  the  re-enact- 
ment of  statutes,  changes  of  phraseology,  the  omission  of  words 
deemed  superfluous,  or  the  addition  of  words  rendering  the  in- 
tention more  clear,  are  not  infrequent.  The  construction  or 
operation  of  the  statute  is  not  varied  l)ecause  of  such  changes. 
Before  the  courts  can  pronounce  that  the  law  is  changed,  the 
legislative  intention  to  change  it  must  be  evident ;  language 
must  be  employed,  which  is  not  susceptible  of  any  other  just 
■construction.  Under  our  constitutional  provision,  every  amend- 
atory statute  is,  in  its  nature,  a  revision  of  the  statute  amended, 
taking  the  place  of  the  latter.  It  is  a  settled  nile  of  statutory 
construction,  that  mere  changes  of , phraseology,  mere  omission 
of  words  which  may  well  have  been  deemed  redundant,  do  not 
indicate  a  legislative  intent  to  change  the  pre-exisiting  law. 
Cro-noell  v.  Crane,  7  Barb.  191  ;  Hughes  v.  Farrar,  45  Me.  72 ; 
Mooers  v.  Bunker,  29  N.  H.  420.  The  amended  statute,  in 
express  terms,  changes  the  original  statute,  so  that  in  cases  of 
misdemeanor  the  term  of  hard  labor  for  the  payment  of  costs 
shall  not  exceed  eight  months  in  any  event,  and  the  compensa- 
tion for  the  labor  shall  not  be  less  than  thirty  cents  per  diem. 
Under  the  former  statute,  the  term  of  labor  could  be  continued, 
rand  must  have  been  continued,  until  the  costs  were  paid,  and 
the  compensation  for  the  labor  could  not  exceed  forty  cents 
2)er  diem,  and  might  be  as  much  less  as  the  court  of  county 
commissioners  should  fix.  The  changes  expressly  wrought  by 
the  amended  statute  are  in  the  term  of  lal)or  and  its  compensa- 
tion. The  liability  for  which  it  may  be  imposed  is  described 
and  defined  by  the  word  costs  only.  This  word,  when  employed 
in  reference-  to  criminal  prosecutions  under  our  statutes,  em- 
'braces  officers'  fees,  the  compensation  given  by  law  to  the  of- 
ficers of  court  for  services  they  are  compelled  to  render.  Of 
itself  it  embraces  all  that  was  embraced  by  the  words  officers^ 
fees,  with  which  it  was  associated  in  the  original  statute,  and 
the  omission  of  these  latter  words  from  the  amended  statute, 
was  from  no  purpose  to  lessen  or  change  the  character  of  the 
lial)ility  which  a  convict  of  crime  can  be  compelled  -to  dis- 
charge by  hard  labor. 

Cuuipulsory  process  for  obtaining  witnesses  in  his  favor,  the 
bill  of  rights  guarantees  to  every  person  charged  with  a  crimi- 
nal oifense.     The  witness  attending  in  obedience  to  the  process 
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l)econies  entitled  to  compensation  from  the  defendant,  the 
amount  of  which  the  statute  prescribes.  Upon  proving  his  at- 
tendance the  witness  is  entitled  to  a  certificate  from  the  clerk 
of  the  court,  which  becomes  presumptive  evidence  of  the 
amount  due  him.  If  the  defendant  is  convicted,  the  compen- 
sation claimed  by  his  witnesses,  and  certified  by  the  clerk,  be- 
comes part  of  the  costs  in  which  he  is  amerced  by  the  general 
judgment  for  costs.  It  is  taxed  as  costs  and  collected  by  the 
sheriff  for  the  use  of  the  witnesses.  This  does  not,  however, 
change  the  nature  or  character  of  the  compensation.  It  is 
simply  a  debt — a  due  to  the  witness  from  the  defendant  for 
services  performed  at  his  instance.  Of  the  debt  the  certificate 
of  the  clerk  is  evidence,  upon  which  an  action  at  law  will  lie 
immediately,  though  the  cause  is  pending  and  undetermined. 
Hill  V.  White^  1  Ala.  576  ;  Cwrmlle  v.  Reynolds^  9  Ala.  969. 
For  such  debt,  though  it  is  taxable  as  costs,  the  statute  can  not 
be  construed  as  subjecting  the  defendant  to  hard  labor.  It  is 
only  the  costs  incurred  by  the  State,  or  to  which  the  State,  if 
it  were  liable  for  costs,  coul^  be  subjected,  for  the  payment  of 
which  a  convict  may  be  compelled  to  labor.  These  do  not  in- 
clude costs  incurred  by  the  defendant  in  making  defense, 
whether  the  compensation  of  witnesses,  or  the  fees  of  ofllcers 
of  court  for  services  rendered  to  him. 

The  compensation  of  the  sheriff  for  feeding  the  appellant 
while  confined  in  jail  to  answer  the  indictment,  is  part  of  the 
costs  in  the  strictest  sense  of  the  term,  taxable  against  him  on 
conviction,  and  which  the  State  is  bound  to  pay,  if  he  be  in- 
solvent and  unable  to  pay  it.  This  compensation  is  part  of  the 
expenses  to  which  the  State  is  subjected  in  the  prosecution  of 
offenders  against  the  criminal  law,  and  it  is  but  even-handed 
justice,  that  upon  conviction,  if  the  State  has  paid  it,  there 
should  be  reimbursement,  or  if  it  has  not  been  paid,  there 
should  be  indemnity  against  liability  for  its  payment.  In  ex- 
press terms  the  statute  declares  that  on  conviction  it  is  to  be 
paid  by  the  defendant. — Code  of  1876,  §  5043.  For  it  now  the 
State  becomes  liable  only  after  a  return  of  execution  against 
the  defendant  no  ^woperty  found. — Pamph.  Acts,  1880-81, 
§  7,  p.  11.  There  is  a  w\ant  of  provision  in  the  statute,  secur- 
ing reimbursement  to  the  State  from  the  compensation  the 
county  may  receive  for  the  hard  labor  of  a  convict,  the  expenses 
of  whose  feeding  while  in  prison  has  been  paid  by  the  State. 
The  absence  of  such  legislation  is  a  fact  not  without  signifi- 
cance in  determining  whether  this  compensation  forms  part  of 
the  costs,  for  which  a  convict  may  l)e  compelled  to  hard  labor. 
But  when  the  statute  in  clear  and  unambiguous  terms  fixes  the 
liability  on  the  convict  for  the  compensation,  ref[uires  it  to  be 
taxed,  and  judgment  to  be  rendered  against  him  for  it,  as  costs, 
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the  omission  can  not  justify  a  construction  which  would  exchide 
it  from  the  liability  he  is  to  satisfy  by  labor. 

Excluding  the  compensation  of  the  witnesses  of  the  appel- 
lant, there  remains  of  costs  for  which  the  appellant  could  be 
sentenced  to  hard  labor  for  the  county  the  sum  of  one  hundred 
and  fourteen  60-100  dollars.  Eight  months  of  hard  labor  at 
forty  cents  per  day  would  not  yield  sufficient  in  money  to  pay 
the  costs,  and  for  that  period,  in  addition  to  the  period  of  thirty 
days,  to  which  he  was  sentenced  as  punishment  for  the  offense, 
the  Circuit  Court  could  properly  have  sentenced  the  appellant. 
This  court,  in  the  exercise  of  the  power  with  which  it  is  clothed 
by  statute,  will  correct  the  errors  in  the  sentence,  which  have 
been  pointed  out ;  and,  as  corrected,  the  judgment  and  sentence 
will  be  affirmed,  without  costs. 


Dugger  V.  Collins  «&  McRae. 

Bill  in  Equity  for  Settlement  of  Administration,  and  Ap- 
pointment of  Receiver,  and  Petition  hy  Purchaser  at  Sher- 
iff's Sale  to  he  substituted  to  Share  of  Vevisee. 

1.  Mortgage ;  when  execution  of  neither  attested  nor  acknowledged. 
Where  a  mortgage  was  signed  by  the  husband ,  and  beneath  his  signature 
thereto  the  wife  on  the  same  day  added :  "1  hereby  join  in  the  execution 
of  the  foregoing  conveyance,  in  token  that  I  relinquish  all  claim  of  dower 
in  said  premises,"  affixing  her  signature  and  seal ;  to  which  a  justice  of 
the  peace  added  a  certificate  in  these  words :  "  Sworn  to  and  subscribed 
before  me  this  day,"  bearing  date  seventeen  days  after  the  mortgage, — 
held,  that  the  mortgage  was  neither  attested  nor  acknowledged,  and  that 
it  w"as,  therefore,  inoperative  for  any  purpose. 

2.  Same  ;  execution  of. — The  face  of  such  paper  clearly  indicates  that 
the  certificate  of  the  justice  of  the  peace  refers  to  the  signature  of  the 
wife,  which  last  precedes  it,  and  not  to  that  of  the  husband. 

3.  Same;  wlien  not  self-proving,  admission  hy  mortgagor  of  its  execu- 
tion no  evidence  against  stranger. — A  mortgage  of  land,  to  be  self-proving 
under  the  statute,  must  be  properly  acknowledged  and  certified,  and  re- 
corded in  the  county  in  which  the  land  is  situate,  within  twelve  months 
after  its  execution ;  and  when  not  acknowledged,  an  admission  of  its  due 
execution  by  the  mortgagor,  while  sufficient  as  against  him,  is  no  evi- 
dence against  a  stranger  claiming  an  interest  in  the  land. 

4.  Lands  in  possession  of  receiver  can  not  be  sold  under  execution. 
When  real  estate  is  in  the  custody  of  a  receiver,  it  is  in  gremio  legis,  and 
a  sale  thereof  under  execution  issued  on  a  judgment  at  law  is  illegal  and 
void. 

5.  Same. — A  creditor  of  a  devisee,  the  estate  of  whose  testator  was 
in  the  possession  of  a  receiver  appointed  in  a  suit  pending  in  a  court  of 
equity  for  the  settlement  and  distribution  thereof,  obtained  a  judgment 
prior  to  the  appointment  of  the  receiver,  but  failed  to  acquire  a  lien  by 
placing  an  execution  in  the  hands  of  the  sheriff  until  after  such  appoint- 
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ment;  and  afterwards  he  purchased  at  sheriff's  sale  made  under  execu- 
tion issued  on  the  judgment,  but  without  the  leave  of  the  court  of  equitj^, 
the  devisee's  interest  in  certain  lands  belonging  to  the  estate  and  then  m 
possession  of  the  receiver,  receiving  the  sheriff's  deed  therefor, — held, 
on  the  petition  of  the  creditor  filed  in  the  administration  suit,  seeking  to 
be  substituted  to  the  rights  of  the  devisee  in  and  to  the  lands, 

(o)  That  he  acquired  no  title  by  the  sheriff's  sale  and  the  deed  executed 
thereunder. 

{h)  That  even  if  he  had  acquired  title,  its  acquisition  would  have  been 
in  disregard  of  the  court's  possession  and  custody  of  the  property,  and 
no  sanction  could  be  given  to  such  irregular  proceedings,  by  putting  him 
in  possession  of  property,  the  title  to  which  had  been  thus  acquired. 

Appeal  from  Hale  Chancery  Court. 
Heard  before  Hon.  Ciiarles  Tuknek. 
The  facts  are  stated  in  the  opinion. 

James  E.  Webb,  for  appellant. 

Tiios.  Seay,  and  Thos.  R.  Roulhac,  contra. 

(ISTo  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — The  contest  in  the  present  suit  arises  out  of 
conflicting  claims  to  the  interest  of  H.  C.  McRae  in  the  real 
estate  of  his  deceased  mother,  Mrs.  Josephine  McRae.  She 
left  a  v^'ill,  which  was  admitted  to  probate,  bnt  nnder  a  written 
agreement  entered  into  between  the  devisees  and  certain  of  the 
heirs,  the  estate  was  Anally  partitioned  and  distributed,  in  some 
respects  diiferent  from  the  provisions  of  the  will.  I^s^o  question 
is  here  raised  as  to  the  construction  of  Mrs.  McRae's  will,  the 
proceedings  by  which  its  administration  was  carried  into  the 
Chancery  Court,  nor  as  to  the  correctness  of  the  partition  and 
distribution  therein  made.  As  we  have  said,  the  present  con- 
tention is  over  the  share  of  the  lands  partitioned  to  Henry  C. 
McRae.     His  allotment  fell  entirely  in  Marengo  county. 

Mrs.  McRae's  last  residence  and  administration  were  in  Hale 
county.  Her  will,  dated  in  1869,  was  admitted  to  probate  in 
March,  1870,  and  an  administrator  with  the  will  annexed  then 
appointed.  ,  In  April,  1873,  the  bill,  which  is  the  foundation  of 
the  present  proceedings,  was  filed,  and  in  December,  1874,  a 
receiver  was  appointed,  the  entire  property  of  the  estate,  real 
and  personal,  placed  in  his  hands,  and  the  administration  re- 
moved into  the  Chancery  Court,  in  which  all  the  after  proceed- 
ings of  the  administration  were  had.  The  conflicting  claims  to 
H.  C.  McRae's  part  of  the  land  arise  as  follows: 

Charles  W.  Collins  claims  under  a  writing,  which  he  sets  up 
as  a  mortgage.  It  assumes  to  convey  to  Collins  all  right,  title 
and  interest  of  II.  C.  McRae  in  the  estate,  real  and  personal,  of 


326  SUPREME  COURT  [Dec.  Term, 

[Dugger  V.  Collins  &  McRae.] 

Josephine  McRae,  deceased,  to  secure  the  payment  of  a  note 
of  six  hundred  and  twenty  dollars,  due  January  23d,  1873.  Thi& 
paper  writing  is  signed  as  follows : 

"Witness  my  hand  and  seal,  this  23d  day  of  January,  1872, 

H.  C.  McRae.  '[l.s.] 

"I,  Sophia  McRae,  wife  of  the  said  H.  C.  McRae,  hereby 
join  in  the  execution  of  the  foregoing  conveyance,  in  token  that 
I  relinquish  all  claim  of  dower  in  said  premises  to  said  Collins. 
Witness  my  hand  and  seal,  this  23d  day  of  January,  1872. 

S.  J.  McRae.  [l.  s.] 

"  Sworn  to  and  subscribed  before  me,  this  9th  day  of  Febru- 
ary, 1872. 

Peter  Lydon,  » 

Justice  of  the  Peace,  Hale  Co.,  Ala." 

The  foregoing  contains  all  that  is  shown  by  the  paper,  there 
being  neither  subscribing  witness,  nor  certiiicate  of  acknowledg- 
ment. This  paper  was  tiled  for  record  in  Hale  Probate  Court 
on  the  14th  February,  1872,  and  was  soon  afterwards  recorded. 
It  was  filed  for  record  and  recorded  in  Marengo  Probate  Court 
November  23d,  1877.  On  the  2d  day  of  April,  1877,  the  said 
Collins  filed  his  petition  in  said  administration  cause,  setting  up 
his  said  alleged  mortgage,  and,  without  asking  to  be  made  a 
party  to  the  suit,  prayed  that  the  said  mortgage  be  foreclosed^ 
and  the  said  interest  of  the  said  H.  C.  McRae  be  applied  to  the 
payment  of  his  said  claim.  He  made  no  one  party  defendant 
to  his  petition,  prayed  no  process,  and  none  was  issued  or  served. 
The  prayer  was,  that  the  court  "  make  all  such  necessary  orders- 
and  decrees  in  the  settlement  and  distribution  of  the  said  estate  of 
Josephine  McRae,  deceased,  as  shall  secure  to  petitioner  the  en- 
forcement of  his  claim  against  the  share  of  the  said  Henry  C. 
McRae,  and  that  the  amount  to  which  he  is  entitled,  or  so  much 
thereof  as  may  be  necessary  to  pay  said  note  may  be  decreed 
to  petitioner,  and  paid  to  him  on  the  settlement  of  said  estate."^ 

W.  W.  Duggei-'s  claim  is  as  follows :  On  the  28th  of  March, 
1874,  he  recovered  a  judgment  in  Hale  Circuit  Court  against 
Henry  C.  McRae  for  the  sum  of  §170.40  and  costs  of  suit;  and 
soon  afterwards  an  execution  was  issued  on  said  judgment^ 
placed  in  the  hands  of  the  sheriff  of  Hale  county,  and  by  him 
returned  no  property  found.  On  the  9th  day  of  October,  1877, 
an  alias  execution  was  issued  on  said  judgment,  which  was  placed 
in  the  hands  of  the  sheriff  of  Marengo  county,  15tli  Xovemljer, 

1877,  and  was  on  that  day  levied  on  H.  C.  McRae's  interest  in 
that  part  of  the  lands  of  Josephine  McRae,  deceased,  which  lie 
in  Marengo  county.  Having  advertised  the  same,  the  sheriff 
of  Marengo  county  sold  said  interest  on  the  7th  day  of  January, 

1878,  and  W.  W.  Dugger  became  the  purchaser,  and  received 
the  sheriff's  deed  therefor,  dated  April  1st,  1878.     An  execu- 
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tion  was  also  issued  on  said  judgment,  on  the  13th  November, 

1877,  was  received  by  the  sheriff  of  Hale  county,  and  on  the 
same  day  was  levied  on  the  lands  of  Josephine  McRae's  estate 
which  lie  in  Hale  county,  as  the  property  of  Henry  C.  Mcllae. 
This  property  was  sold  by  the  sheriff  of  Hale,  January  14th, 

1878,  was  purchased  by  W.  W,  Dugger,  and  sheriff's  deed  made 
to  him  on  the  same  day.  On  the  11th  day  of  November,  1878, 
said  W.  W.  Dugger  filed  liis  petition  in  said  administration 
cause,  in  which  lie  set  up  his  claim  to  Henry  C.  McRae's  inter- 
est in  said  estate,  under  the  two  sheriff-sales,  his  purchases 
thereunder,  and  the  sheriffs'  conveyances  to  him.  He  made 
said  H.  C.  McRae  a  party,  prayed  process  against  him,  and 
prayed  to  be  "made  a  party  to  said  cause,  to  have  his  rights  in 
said  property  adjudicated  and  protected."  He  prayed  also  that 
the  court  would,  "  by  appropriate  decree,  order  and  direct  that 
petitioner  be  substituted  to  all  the  rights  of  the  said  H.  C.  Mc- 
Rae in  and  to  said  lands,  and  that  the  proceeds  of  his  interest 
therein  be  paid  to  your  petitioner  " 

On  the  2d  day  of  December,  1879,  Henry  C.  McRae,  through 
counsel,  put  in  a  joint  answer  to  the  two  petitions  by  Collins 
and  Dugger,  in  which  he  admitted  "  that  he  and  his  wife  exe- 
cuted the  said  mortgage  to  C.  W.  Collins  in  the  presence  of 
Peter  Lydon,  J.  P.,  who  then  and  there  subscribed  his  name 
as  shown  by  said  mortgage,  and  that  [the]  mortgage  debt  re- 
mains due  and  unpaid."  He  claimed  that  Dugger's  purchases 
at  sheriffs'  sales  were  inoperative  and  void,  because  the  prop- 
erty was  then  in  the  hands  of  the  receiver  appointed  by  the 
Chancery  Court. 

Said  administration  cause  came  before  the  chancellor  for  final 
hearing  and  for  distribution,  and  he  rendered  his  decree,  Octo- 
ber 30tli,  1879.  Among  other  matters,  he  decreed  and  ordered 
that  tlie  register  of  the  court  make  partition  of  the  lands  among 
those  entitled  under  the  will  of  Mrs.  Josephine  McRae  and  the 
written  agreement  of  the  parties,  he,  the  chancellor,  determin- 
ing and  decreeing  the  number  of  shares  into  which  the  ]and& 
should  be  divided,  and  the  persons  who  should  take  those  shares^ 
as  first  takers.  To  H.  C.  McRae  was  allotted  one  share,  but 
this  was  to  remain  subject  to  the  rights  and  claims  of  his  cred- 
itors, to  be  settled  and  determined  by  future  decree.  The  reg- 
ister made  his  report  of  partition,  which  was  confirmed  by  the 
court,  December  2d,  1879.  By  that  report  and  confirmation,, 
there  was  allotted  to  II.  C.  McRae  the  west  half  of  the  west 
half  of  section  24,  township  18,  range  3  east— about  160  acres — 
lying  in  Marengo  county. 

The  controversy  over  the  conflicting  claims  of  Collins  and 
Dugger  to  the  share  allotted  to  II.  C.  McRae,  was  then  sub- 
mitted to  the  chancellor  on  their  several  petitions.     For  Collins^ 
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the  submission  was  made  on  the  papers  mentioned  and  described 
above,  supplemented  alone  by  the  written  admission  of  counsel 
for  H.  C.  McTlae,  "  that  the  instrument  of  w^hich  Exhibit  B 
[the  morto^age]  to  Collins'  petition  is  a  copy,  was  executed  by 
the  said  H.  C.  McRae  and  his  wife,  S.  J.  McRae,  on  the  day 
the  same  bears  date,  for  the  purposes  therein  stated,  in  the  pres- 
ence of  one  Peter  Lydon,  who  attested  the  same  as  a  subscribing 
witness,  and  the  amount  of  said  note  remains  due  and  unpaid, 
with  the  interest  thereon."  Dugger  submitted  with  his  peti- 
tion the  records  and  documentary  proofs,  stated  above  in  giving 
a  description  of  his  claim.  The  chancellor  decreed  that  Collins 
was  entitled  to  a  first  lien,  to  be  paid  out  of  said  lands,  and 
Dugger  to  a  second  lien  on  the  lands,  for  the  collection  of  his 
judgment.  He  set  aside  Dugger's  purchases  at  sheriffs'  sales, 
on  the  ground  that  the  lands  were  then  in  the  possession  and 
control  of  a  receiver  appointed  l)y  his  court.  That  decree  is 
here  assigned  as  error. 

There  are  several  grounds  on  which  the  decree  of  the  chan- 
cellor must  be  reversed.  The  paper  called  a  mortgage  is  with- 
out a  subscribing  witness,  and  without  any  certificate  of  ack- 
nowledgment. The  certificate  of  Lydon,  the  justice,  is  in  no 
sense  a  certificate  of  acknowledgment.  In  its  present  form, 
and  in  the  present  state  of  the  proof,  that  paper  must  be  treated 
as  if  that  certificate  were  not  upon  it.  Aside  from  its  fatal  de- 
fects of  substance,  it  bears  date  seventeen  days  after  the  date  of 
the  .signatures  to  the  paper ;  a  strong  circumstance  to  show 
that  his  certificate  furnishes  no  evidence  that  the  paper  was 
signed  in  his  presence.  Being  without  subscribing  witnesses, 
and  without  a  certificate  of  acknowledgment,  such  as  the  law 
•can  recognize,  the  paper  is  void  as  an  instrument  conveying  any 
interest  in  real  estate. —  Wihmi  v.  Glenn,  62  Ala,  28 ;  Harrison 
V.  Simons,  55  Ala.  510;  Zord  v.  Folmar,  57  Ala,  615, 

Again.  To  the  present  controversy  Dugger  is  a  material, 
and  very  important  party.  The  paper  called  a  mortgage  is  not 
self-proving.  To  be  so,  it  must  have  been  properly  acknowl- 
edged and  certified,  and  recorded  in  Marengo  county  within 
twelve  months  after  its  execution.  Neither  of  these  essentials 
was  observed  in  this  case, — Harrison  v.  Simons,  55  Ala. 
510;  Sharps  v.  Orjrw,  61  Ala.  263,  Now,  while  the  admission 
made  by  H.  C,  McRae  of  the  due  execution  and  attestation  of 
the  instrument  may  have  been  sufiicient  as  against  him,  it  was 
no  evidence  whatever  against  Dugger ;  and  the  chancellor,  there- 
fore, had  no  evidence  whatever,  as  against  him,  Dugger,  that 
the  paper  was  executed, 

A  further  view.  The  certificate  of  the  justice,  "sworn  to 
and  subscribed  before  me  this  9th  day  of  Feb  y,  1872,  Peter  Ly- 
don, Justice  of  the  Peace,  Hale  Co.,  Ala,"  is  appended  to  the 
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paj3er  and  signature  of  Mrs.  Sophia  McRae,  and  contains  no 
reference  to  the  signature  of  H.  C.  McRae.  The  face  of  the 
paper  indicates  clearly  that  this  certificate  refers  to  the  last  an- 
tecedent conveyance. — Doe  ex  dew.  v.  Wilkinson,  21  Ala.  296  ; 
McBryde  v.  ^MlMnson,  29  Ala.  662  ;  Doe  ex  dem.  v.  Wilkinson, 
35  Ala.  453.  The  claim  of  Collins  is  utterly  unsupported,  and 
the  chancellor  erred  in  decreeing  its  allowance. 

The  appellant,  Dugger,  makes  out  a  clear  right  to  the  land, 
if  his  purchase  at  sheriff's  sale  is  not,  under  the  circumstances, 
void.  The  specific  objection  to  the  validity  of  that  sale  is,  that 
the  land  was  then  in  the  hands  of  a  receiver  appointed  by  the 
Chancery  Court — was  constructively  in  the  custody  of  the  court— 
and  that  no  action  could  be  taken,  or  suit  brought,  affecting  the 
right  or  title  to  the  property,  without  first  obtaining  the  per- 
mission of  the  court  therefor ;  and  such  permission  was  not  ob- 
tained. The  foundation  of  the  original  bill  in  this  cause  is  the 
alleged  want  of  diligence  and  activity  of  the  administrator  with 
the  will  annexed,  in  the  conduct  of  the  administration,  growing 
out  of  his  failing  health,  and  failure  to  carry  out  the  intention 
of  the  testatrix,  as  expressed  in  the  wall.  The  result  of  the  suit 
was  the  appointment  of  a  receiver,  and  a  transfer  to  him  of  all 
the  property,  effects,  powers  and  functions  of  the  administra- 
tion. He  became  quasi  administrator,  and  administered  the  es- 
tate under  the  control  and  direction  of  the  Chancery  Court. 
The  \xi\\  made  such  disposition  of  the  property,  as  that,  until 
the  final  decree,  it  could  not  be  known  with  any  proximate  cer- 
tainty, to  what  extent  the  property,  real  and  personal,  would  be 
consumed  in  the  payment  of  debts,  pecuniary  legacies,  and  the 
charges  the  will  fastened  on  the  estate.  If  any  thing  should  be 
left  for  partition  or  distribution,  its  value  could  not  be  known, 
nor  could  any  safe  estimate  be  made  of  the  value  of  the  respect- 
ive shares  that  would  be  allotted  to  the  several  claimants. 
This  value  might  be  unequal  by  reason  of  partial  distribution, 
if  for  no  other  cause.  If  the  land,  or  a  part  of  it  was  saved 
for  division,  it  could  not  be  affirmed  it  was  susceptible  of  equi- 
table partition,  without  a  sale  and  conversion  of  it  into  money. 
IS^or,  if  partition  should  be  ordered  and  made,  could  it  be 
known  whether  H.  C.  McRae's  share  w^ould  fall  in  Hale  or  Ma- 
rengo county.  Now,  the  possession  and  control  of  the  entire 
estate,  real  and  personal,  were  placed  in  the  hands  of  the  re- 
ceiver, or  rather,  taken  charge  of  by  the  Chancery  Court,  to  be 
preserved  and  administered,  until  time  should  solve  these  prob- 
lems, and  point  out  the  proper  disposition  to  be  made  of  the 
assets.  In  the  incertitude  which  then  enveloped  the  estate,  it 
requires  no  argument  to  show  that  any  purchase  of  H.  C.  Mc- 
Rae's interest  would  be  the  merest  conceivable  speculation. 
If  the  sale  and  purchase  were  made  as  of  real  estate,  the  estate 
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might  all  become  money,  as  a  necessary  means  of  division.  If 
of  personal  estate,  the  residuum  might  consist  entirely  of  lands 
for  partition.  If  the  lands  were  levied  on  and  sold  in  Hale, 
the  share  allotted  to  II.  C.  McRae  might  fall  in  Marengo,  and 
e  Gonverso.  So,  the  necessary  result  of  allowing  and  sanction- 
ing such  sale  would  be  a  probable  sacrifice  of  the  interest  sold. 
It  would  tend  to  anotlier  injurious  result.  A  purchase  so  made 
would  probably  generate  and  intensify  an  interest  and  desire  in 
the  purchaser,  to  so  shape  the  after  administration  of  the  trust, 
and  the  partition  and  distribution  of  the  estate,  as  most  to  aug- 
ment the  value  of  the  interest  purchased,  and  in  the  form  in 
which  he  had  purchased  it.  And  it  might  engender  a  like  in- 
terest and  desire  in  some  adversary  claimant  to  the  opposite 
result,  for  the  opposite  purpose.  All  these  probable,  opposing 
influences  would  l)e  detrimental  to  that  faithful  impartiality  a 
receiver  sliould  always  observe.  These  considerations,  we  hold, 
should  exert  their  influence,  aside  from  the  principle  presently 
to  be  considered. 

The  possession  of  the  receiver  is  the  possession  of  the  court. 
"AVhen  such  a  receiver  is  in  possession  under  the  process  or 
authority  of  the  court,  in  execution  of  a  decree,  or  decretal  or- 
der, his  possession  is  not  to  be  disturbed,  even  by  an  ejectment 
under  an  adverse  title,  without  the  leave  of  the  court.  For  his 
possession  is  deemed  the  possession  of  the  court ;  and  the  court 
will  not  permit  itself  to  be  made  a  suitor  in  a  court  of  law." 
2  Story's  Eq.  Jur.  §  833  a.  "  So  extremely  jealous  are  courts 
of  equity  of  any  interference,  ^i^w^^/ife  lite^  with  the  possession 
of  their  receivers,  that  they  will  not  ordinarily  permit  property 
which  is  the  subject  of  the  receivership  to  be  sold  on  execution. 
And  when  a  sheriff  has  levied  upon  property  in  the  hands  of  a 
receiver,  equity  will  not  interpose  by  an  injunction  in  behalf  of 
the  sheriff,  to  restrain  an  action  at  law  against  him  for  such  in- 
terference. The  proper  remedy  for  a  judgment  creditor,  who 
desires  to  (juestion  the  receiver's  right  to  the  property,  is  to  ap- 
ply to  the  court  appointing  him,  to  have  the  property  released 
from  the  receiver's  custody,  in  order  that  he  may  proceed 
against  it  under  his  judgment.  Since  to  permit  the  property, 
while  in  custody  of  the  receiver,  to  be  levied  upon  and  sold  un- 
der the  process  of  another  court,  would  at  once  give  rise  to  a 
conflict  of  jurisdiction,  and  would  seriously  interfere  with  and 
impair  the  receiver's  right  to  the  management  of  the  proi)erty 
under  his  appointment." — High  on  Receivers,  §  141.  See  also 
5  Wait's  Actions  and  Def .  354 ;  Angel  v.  Smith,  9  Yes.  335 ; 
Fessenden  v.  Woods,  3  Bosw.  550 ;  Rorer  on  Jud.  Sales,  §  709 ; 
Parkei'  v.  Broxioning,  8  Paige,  388 ;  Field  v.  Jones,  11  Ga. 
413 ;    Wisioall  v.  Sampson,  14  How.  U.  S.  52,  65. 

It  is  urged  for  appellant  that  it  is  only  the  possession  of  the 
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property  in  the  hands  of  the  receiver,  which  may  not  be  dis- 
turbed, and  that  the  rule  does  not  inhibit  a  mere  levy  and  sale 
of  lands  which  in  no  sense  interfere  with  the  receiver's  posses- 
ion. Albany  City  Bank  v.  Schermerhorrt,  9  Paige,  372  is  cited 
in  support  of  this  view.  In  that  case  the  creditor,  who  caused 
tlie  land  to  be  levied  on,  had  obtained  his  judgment  and  thereby 
fastened  a  lien  on  the  land,  before  the  bill  was  filed  under  which 
the  receiver  was  appointed.  High  on  Receivers,  §  171,  refer- 
ring to  this  case,  says :  •'  When  a  receiver  is  in  the  actual  posses- 
sion of  the  defendant's  real  estate,  which  is  subject  to  the  lien 
of  a  judgment  against  the  defendant,  the  levy  upon,  and  sale  of 
the  defendant's  interest  in  the  real  estate  by  a  sheriff,  does  not  dis- 
turl)  the  receiver's  possession,  and  is  not  a  contempt  of  court." 
Ih.  §  141.  The  case  referred  to  fully  sustains  what  Mr.  High 
gives  as  the  principle  of  it.  Against  the  right,  however,  to 
levy  on  and  sell  lands  in  the  hands  of  a  receiver,  iwe  Wiswall  v. 
Sampsmi,  14  How.  U.  S.  52;  Robinson  v.  Railway  Oo.^  66 
Penn.  St.  160;  PVeeman  on  Executions,  §  129.  In  Wiswall 
V.  Samjysoii,  the  ruling  was,  that  when  real  estate  is  in  the  cus- 
tody of  a  receiver  appointed  by  a  court  of  cliancery,  a  sale  of 
the  property  under  execution  issued  by  virtue  of  a  judgment 
at  law,  is  illegal  and  void.  So,  in  Robinson  v.  Railway  Co., 
the  court,  speaking  of  real  estate  in  the  hands  of  a  receiver 
said  :  "  It  was  then  in  gremio  legis,  in  legal  custody,  and  to  per- 
mit it  to  be  levied  on  and  sold  under  the  ]irocess  of  the  court 
of  common  pleas,  would  at  once  raise  a  conflict  of  jurisdiction, 
and  interefere  with  the  right  of  the  receiver  of  the  Supreme 
Court  to  manage  the  property  under  his  appointment."  In 
Freeman  on  Executions,  §  129,  it  is  said :  "When  a  court  of 
equity  has  acted  by  taking  property  into  its  possession  by  the 
appointment  of  a  receiver,  sucli  property,  whether  real  or  per- 
sonal, is  clearly  in  custodia  legisP  See  also  Martin  v.  Davis, 
21  Iowa,  535;  Rentley  v.  Shrieve,  4  Md.  Ch.  Dec.  412.  In 
the  present  case,  although  Dugger  obtained  his  judgment  be- 
fore the  receiver  was  appointed  and  the  property  placed  in  his 
hands,  he  did  not  acquire  a  lien  by  placing  executon  in  the 
hands  of  the  sheriff  of  Marengo  county  until  long  afterwards. 
We  concur  in  the  opinion  announced  in  Wiswall  v.  SamjMon^ 
supra,  and  hold  that  the  levy  and  sale  under  Dugger's  execution 
conveyed  no  title.  If  we  doubted  on  this  subject,  there  is  an- 
other principle  on  which  no  relief  should  be  granted  on  Dug- , 
ger's  petition.  His  title  was  acquired  in  disregard  of  the  pos- 
session and  custody  of  the  lands,  which  the  Chancery  Court  had 
accpiired,  and  without  obtaining  or  asking  the  leave  of  the  court 
to  institute  such  proceedings.  The  court  of  chancery  will  not 
sanction  such  irregular  proceedings,  by  putting  a  party  in  pos- 
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eession  of  property,  the  title,  or  seeming  title,  to  which  he  has 
thus  acquired. 

The  result  of  what  we  have  said  is,  that  neither  Collins  nor 
Dugger  has  shown  a  right  to  relief  under  their  several  petitions. 

Reversed  and  remanded. 


Alexander  v,  TTheeler. 

Statutory  Real  Action  in  the  nature  of  Ejectment. 

1.  Bill  of  exceptions  ;  when  recital  shous  that  all  the  evidence  is  set  out. 
A  recital  in  a  bill  of  exceptions,  that  "  the  foregoing  e^^dence  being  be- 
fore the  jurj',"  the  court  gave  certain  charges  therein  set  out,  shows  with 
sufficient  certainty,  that  the  evidence  recited  in  the  bill  was,  in  substance, 
all  that  was  introduced  on  the  trial. 

2.  Ejectment ;  plea  of  not  guilty,  a  waiver  of  a  disclainfer. — In  eject- 
ment a  plea  of  not  guilty,  being  an  admission  of  possession  by  the  de- 
fendant, is,  under  our  practice,  a  waiver  of  a  disclaimer  also  filed  by  the 
defendant  touching  the  same  land. 

3.  Same ;  plea  of  statute  of  limitations  also  a  ivaiver  of  a  disclaimer. 
For  similar  reasons,  it  is  not  permissible  to  set  up  by  special  plea,  the 
statute  of  limitations  under  an  adverse  possession,  and  accompany  it 
with  a  disclaimer,  imles.s  they  are  made  applicable  to  entirely  different 
parts  of  the-  premises  sued  for.  In  such  case  the  disclaimer  is  also 
waived. 

4.  Adverse  possession  ;  ivhat  does  not  constitute. — The  mere  possession 
of  land  will  not  constitute  adverse  possession,  as  the  law  presumes,  in 
the  absence  of  proof  to  the  contrary,  that  every  one  in  possession  of  land 
holds  under  the  true  or  real  owner.' 

5.  Sam£  ;  burden  of  proof. — Adverse  possession  is  a  fact  which  must 
be  proved,  and  the  burden  of  proof  is  always  cast  upon  him  who  inter- 
poses, and  reHes  on  it  as  a  defense. 

6.  Same  ;  what  is. — But  an  actual  occupancy  and  substantial  enclos- 
ure of  land  by  a  defendant,  or  b_v  those  under  whom  he  derives  title,  or 
possession,  accompanied  by  acts  of  ownership  inconsistent  with  the 
ownership  of  another,  is  presumptively  adverse  possession,  but  is  liable 
to  be  rebutted  by  proof  to  the  contrary. 

7.  Same  ;  when  demand  for  possession,  or  notice  to  quit  dispensed  u-ith. 
Where  one  in  possession  of  land,  either  as  tenant,  or  under  an  executory 
contract  of  purchase,  repudiates  his  contract  by  an  assertion  of  hos- 
tile possession,  this  is  such  a  wrongful  act  as  determines  his  prior  rela- 
tionship, and  dispenses  with  a  demand  for  the  possession  by  the  plaintiff, 
or  a  notice  from  him  to  the  tenant  to  quit. 

8.  Same  ;  when  it  exists. — If  two  proprietors  of  adjoining  lands  agree 
upon  a  dividing  line  between  them,  and  erect  a  fence  thereon,  each  occu- 
pying up  to  the  fence,  their  possession  is  presumed  to  be  adverse  to  each 
other,  and,  if  continued  for  the  length  of  time  prescribed  by  the  statute 
of  limitations,  it  will  ripen  into  a  perfect  title. 

9.  Same. — In  such  case,  however,  the  intention  with  which  possession 
is  taken  and  held,  must  always  constitute  an  essential  consideration ;  and 
hence,  if  a  partition  fence  be  extended  by  any  one  of  two  adjacent  own- 
ers, so  as  to  embrace  within  his  enclosure  a  portion  of  his  neighbor's 
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land  through  mere  inadvertence,  or  ignorance  of  the  location  of  the  real 
line,  or  for  purposes  of  convenience,  and  with  no  intention  to  claim  the 
part  of  his  neighbor's  land  so  enclosed,  but  intending  merely  to  claim 
adversely  only  to  the  real  or  true  boundary  line,  wherever  it  might  be, 
such  possession  is  not  adverse  to  the  owner. 

10.  Same. — But  the  rule  is  different,  where  the  fence  is  believed  to 
be  the  true  line,  and  the  claim  of  ownership  is  up  to  the  fence  as  located, 
although  the  established  boundary  line  is  erroneous,  and  the  claim  of 
title  is  the  result  of  the  mistake.  In  such  case  there  is  a  clear  intention 
to  claim  to  the  fence  as  the  true  line,  and  the  possession  does  not  origin- 
ate in  an  admitted  possibility  of  mistake. 

11.  Ejectment ;  design  of  the  statute  of  limitations. — One  of  the  chief 
designs  of  the  statute  of  limitations  is  to  compose  controversies  growing 
out  of  mistakes  and  errors  of  description,  which  tend  so  greatly  to  the 
disturbance  of  land  titles  ;  and  knowledge  by  one  in  possession  claiming 
title,  that  his  title  is  defective,  does  not  generally  prevent  such  possess- 
ion from  being  adverse,  the  test  being  the  actual  claim,  and  not  the  bona 
fides  of  it. 

Iti.  Adverse  possession  ;  when  possession  at  first  permissive,  what  neces- 
sary to  constitute. — Where  the  entry  upon  land  is  merely  permissive,  be- 
ing allowed  under  a  mere  license  from  the  true  owner  as  matter  of  favor, 
possession  under  it  can  become  adverse  only  by  clear,  positive,  open  and 
continuous  assertion  of  title,  hostile  to  the  true  owner,  and  actually  or 
constructively  brought  to  his  knowledge. 

13.  Same. — Hence,  if  there  be  parol  exchange  of  lands  for  purposes  of 
mutual  tenancy,  the  presumption  is  that  the  possession  is  not  adverse, 
but  permissive  ;  but  even  in  such  case,  if  the  proof  show  a  hostile  claim 
of  title  by  either  of  the  occupants,  possession  for  ten  years  under  such 
claim  may  mature  into  a  good  title. 

14.  Proposition  of  compromise  of  pending  suit  inadm.issihle. — The  tes- 
timony of  a  witness  to  the  effect,  that  after  the  commencement  of  a  suit, 
in  ejectment  the  plaintiff  and  defendant  mutually  agreed  that  he  might 
survey  a  disputed  boundary  line,  and  that  each  party  would  abide  by  the 
result  of  such  survey,  and  pay  half  the  costs,  tending  merely  to  show,  as 
it  does,  a  proposition  of  compromise,  is  inadmissible. 

15.  Pleadings  to  he  construed  by  the  court,  not  by  the  jury  ;  reference  to- 
them  by  the  jury. — The  court  should  construe  the  pleadings  in  a  cause,  as 
matter  of  law,  and  not  submit  their  construction  to  the  jury;  but  plead- 
ings being  explained  by  the  court,  neither  party  can  be  prejudiced  by 
any  reference  to  them  by  the  jury  during  their  deliberations,  for  the  pur- 
pose of  refreshing  their  memory  as  to  any  fact  to  which  they  were  perti- 
nent. 

16.  Ejectment;  right  of  recovery  not  affected  by  parol  agreement. — In 
ejectment  it  is  not  necessary  for  the  plaintiff  to  offer  to  rescind  a  parol 
exchange  of  lands  made  between  those  under  whom  he  and  the  defend- 
ant respectively  hold,  as  a  condition  precedent  to  the  commencement  of 
his  suit.  In  such  case,  the  plaintiff  having  the  legal  title  to  the  land 
sued  for,  and  his  claim  thereto  not  being  barred,  he  is  entiled  to  recover, 
notwithstanding  such  parol  agreement. 

17.  Judgments  and  verdicts ;  v;hat  essential  to  their  validity. — Every 
judgment  of  a  court  of  law  must  either  be  perfect  in  itself,  or  capable  of 
being  made  perfect  by  reference  to  the  pleadings,  or  to  the  papers  on  file 
in  the  cause,  or  else  to  other  pertinent  entries  on  the  court  docket ;  and, 
in  like  manner,  verdicts  of  juries  can  not  be  supplemented  by  intend- 
mexat,  or  by  reference  to  mere  exstrinsic  facts . 

18.  Verdict  of  jury  ;  v:hen,void  for  uncertainty. — While  a  general  ver- 
dict in  favor  of  the  plaintiff  in  an  action  of  ejectment,  for  the  lands  de- 
scribed in  the  complaint,  is  sufficient ;  yet,  when  the  verdict  is  for  a 
part  only  of  such  lands,  or  the  finding  has  no  reference  to  the  descrip- 
tion given  in  the  pleadings,  the  boundaries  of  land  recovered  must  be 
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designated  with  reasonable  certainty,  so  as  to  enable  the  court  to  pro- 
nounce judgment  thereon.  Otherwise  it  is  void  for  uncertainty,  and 
can  not  be  sustained. 

19.  Same. — A  verdict  in  favor  of  the  plaintiff  for  "  the  land  nmning 
to  Fergusson  and  Allen  line,"  there  being  nothing  in  the  pleadings  to 
aid  the  description,  is  void  for  uncertainty,  and  can  nor  support  a  judg- 
ment of  recovery. 

Appe^u.  from  Cleburne  Circuit  Court. 
Tried  before  Hon.  Wm.  L.  Wiiitlock. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
"brought  by  Calvin  M.  Wheeler  against  George  W.  and  Anna 
Alexander,  and  was  commenced  on  the  19th  February,  1878. 
The  land  described  in  the  complaint  is  the  west  half  of  the 
north-east  quarter  of  section  10,  township  13,  range  11.  The 
pleadings  are  sufficiently  stated  in  the  opinion.  On  the  trial,  as 
shown  by  the  bill  of  exceptions,  "  the  plaintiff  introdued  a 
patent  from  the  United  States  to  Arthur  Alexander,  and  deed 
from  said  Alexander  to  plaintiff  to  the  land  sued  for,  and  intro- 
duced evidence  tending  to  show  that  defendants  were  in  posses- 
sion, at  the  commencement  of  this  suit,  of  the  following  por- 
tion of  said  land,  to-wit :  A  strip  about  four  rods  wide  along 
the  entire  western  boundary  line,  and  of  a  nook  in  the  north- 
east corner  of  the  land  sued  for,  and  a  small  strip  on  the  north 
and  south  ends  consisting  of  about  one-fourth  of  an  acre  each ; 
and  his  damages  and  rents. 

"  One  of  the  controverted  points  was  as  to  where  the  true 
w^estern  boundary  line  of  the  land  sued  for  was.  The  defend- 
ants introduced  testimony  tending  to  show  that  Mathew  Alex- 
ander, the  late  husband  of  the  defendant,  Annie,  and  father  of 
the  defendant,  George  W,  Alexander,  owned  and  was  in  pos- 
session of  the  80  acre  tract  lying  immediately  west  of  the  land 
sued  for,  in  the  year  184-1: ;  that  in  said  year,  he  had  said  tract 
surveyed  and  platted  by  John  Lindsey,  the  then  county  survey- 
or, and  in  said  survey  he  ran  and  marked  out  the  line  running 
north  and  south  to  the  north  boundary  line  of  the  section  be- 
tween the  land  sued  for  and  the  80  acre  tract  above  named ; 
that  soon  thereafter  a  fence  was  put  on  said  line  from  the  cen- 
tre of  said  section,  as  established  by  the  survey,  running  north 
nearly  a  quarter  of  a  mile  ;  and  that  it  was  then  agreed  between 
said  Mathew  Alexander  and  Arthur  Alexander,  who  was  the 
father  of  the  said  Mathew,  and  who  was  then  the  owner,  and 
in  possession  of  the  land  sued  for,  and  who  is  the  immediate 
vendor  of  the  plaintiff,  that  the  said  fence  should  be  the  divid- 
ing line  between  them.  The  defendant  also  introduced  proof 
tending  to  show,  that  they  and  the  said  Mathew  Alexander, 
under  whom  they  claimed,  had  been  in  possession  of  the  land, 
and  claiming  up  to  said  fence  adversely  from  the  time  it  was 
Vol.  lxix. 


1881.]  OF  ALABAMA.  335 

[Alexander  v.  Wheeler.] 

placed  there  as  aforesaid  until  the  present  time.  The  plaintiff 
introduced  testimony  tending  to  show  that  said  possession  was 
not  adverse,  and  that  the  true  western  boundary  of  the  land 
sued  for.  was  not  where  said  fence  was,  but  some  four  rods 
west  of  it.  The  foregoing  evidence  being  l)efore  the  jury,  the 
plaintiff  introduced  W.  P.  Harwell,  and  proposed  to  prove  by 
him  that,  after  the  conmiencement  of  this  suit,  the  plaintiff 
and  defendants  agreed  that  the  said  Harwell  might  survey  the 
lines  in  controversy,  and  that  each  party  would  abide  by  the 
survey,  and  pay  half  the  expenses  thereof,  that  each  party 
paid  half  the  expenses,  and  that  the  agreement  was  verbal." 
To  this  evidence  the  defendants  objected,  but  their  objection 
was  overruled,  and  the  plaintiffs  were  allowed  to  make  the 
offered  proof,  and  they  excepted. 

•'The  defendant,  George  W.  Alexander,  testified,  that  by  an 
agreement  with  the  plaintiff,  the  fence  on  the  north  end  of  the 
line  running  north  and  south  between  plaintiff  and  defendant, 
a  quarter  of  a  mile  in  length,  between  said  tracts,  had  been 
moved  the  width  of  a  fence  row  on  the  plaintiff's  side,  for  the 
purpose  of  cultivating  the  fence  row,  the  fence  at  that  point 
being  a  dividing  fence  between  plaintiff  and  defendants  ;  and 
that  plaintiff,  in  compensation  therefor,  was  to  move  the  fence 
on  the  south  end  of  the  tract  sued  for  a  like  distance,  for  the 
like  purpose,  on  defendants'  land,  that  also  being  a  dividing 
line  between  them,  defendants  owning  the  land  south ;  and  the 
fence,  as  it  now  stands,  on  the  north  end  of  said  line,  was  the 
widtli  of  said  fence  row  on  the  plaintift"'s  side  of  the  line,  and 
from  the  old  fence  inside  of  defendant's  field ;  that  by  agree- 
ment with  the  plaintiff,  the  latter  was  to  keep  in  repair  the 
south  half  of  said  fence,  and  defendants  were  to  keep  in  repair 
the  north  half  of  said  fence ;  and  that  he  moved  said  fence  the 
width  of  said  fence  row  for  the  purpose  of  repairing  it.  This 
fence  row  was  all  the  land  belonging  to  the  plaintiff,  that  de- 
fendants admitted  they  were  in  possession  of  (and  only  in  the 
manner  above  stated),  except  as  may  be  shown  by  the  plead- 
ings. The  defendants  also  introduced  evidence  tending  to  show, 
that  a  fence  was  put  upon  said  line  so  surveyed  by  Lindsey  in 
184-4-,  immediatety  after  said  survey,  on  the  south  end  of  it,  for 
a  quarter  of  a  mile  or  more,  and  on  the  north  end,  where  the 
old  fence  was  first  put,  except  as  moved  for  the  fence  row  as 
above  stated,  and  that  the  fence  intermediate  connecting  the 
two,  is  on  a  direct  line,  and  has  been  built  there  for  more  than 
ten  years  before  the  commencement  of  this  suit.  There  was 
also  proof  by  the  defendants  tending  to  show,  that  these  de- 
fendants and  those  under  whom  they  claim,  have  claimed  up 
to  the  fence  on  the  south  end  aforesaid,  as  the  true  line,  and 
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holding  the  same  adversely  for  more  than  ten  yeare  before  the 
commencement  of  this  suit,  or  demand  of  possession. 

"  The  plaintiff  introduced  evidence  tending  to  show,  that 
there  was  no  agreement  between  the  plaintiff's  vendor  and  de- 
fendants' ancestor  as  to  the  true  line  between  them  on  the 
south  end  of  said  line,  or  anywhere  else  on  said  line ;  that  the 
line  run  by  Lindsey  between  the  western  boundary  of  the  tract 
sued  for  and  the  defendants'  land,  was  incorrect,  and  that  the 
true  line  was  some  four  rods  all  along  the  line  further  west ; 
and  that  the  plaintiff  and  his  vendor  had  been  in  possession  of, 
and  claiming  as  their  own,  all  the  lands  on  the  east  side  of  the 
said  fence,  on  the  south  end  of  said  line,  for  more  than  ten 
years  before  the  commencement  of  this  suit. 

"•  The  defendants  also  introduced  evidence  tending  to  show 
that  the  plaintiff,  in  1865,  or  1866,  made  a  verbal  exchange  of 
certain  small  pieces  of  land  with  Mathew  Alexander,  defend- 
ants' ancestor,  and  each  then  took  possession  of  that  received 
from  the  other ;  that  by  and  under  said  exchange  said  Mathew 
took  possession  of  a  small  nook  or  piece  consisting  of  one  acre, 
more  or  less,  in  the  northeast  corner  of  the  tract  sued  for ;  that 
plaintiff  then  went  into  p9Ssession  of  the  lands  then  received 
from  said  Alexander,  and  cleared  and  fenced  one  of  the  pieces, 
and  has  been  in  possession  of  the  same  until  since  the  c.ommen- 
cement  of  this  suit ;  that  said  Alexander  enclosed  and  cultiva- 
ted said  acre,  and  he  and  these  defendants  have  been  in  pos- 
session of  the  same,  claiming  it  under  said  exchange,  from  that 
time  to  the  present.  There  was  no  proof  tending  to  show,  that 
any  demand  had  been  made  on  the  defendant,  Mrs.  Annie 
Alexander,  for  the  possession  of  said  one  acre  before  the  com- 
mencement of  this  suit,"  although  there  was  proof  tending  to 
show  that  the  plaintiff,  before  suit  brought,  had  demanded  of 
G.  W.  Alexander  the  entire  80  acre  tract,  in  which  the  one 
acre  was  situate.  The  defendants  also  showed  that  they  claimed 
under  the  will  of  the  said  Mathew  Alexander. 

"  The  foregoing  evidence  being  before  the  jury  the  plaintiff 
requested  the  court  to  give  in  writing  the  following  charges,'^ 
to- wit :  1.  "  That  a  possession,  to  be  adverse,  must  be  know- 
ingly and  designedly  taken  and  held,  and  a  possession  through 
accident,  or  ignorance  of  the  dividing  line  between  adjoining 
proprietors,  is  not  sufficient  to  constitute  adverse  possession." 
2.  That  if  the  jury  "believe  from  the  evidence,  that  the  de- 
fendants made  an  agreement  with  the  plaintiff  to  have  the  lines 
of  the  land  ascertained  by  a  survey,  the  jury  may  look  to  such 
agreement,  in  connection  with  all  the  other  evidence  in  the 
case,  in  determining  whether  the  possession  of  the  defendants 
has  been  adverse  or  not.""  3,  "  That  if  the  jury  believe  the 
evidence,  the  plaintiff  is  entitled  to  recover  that  part  of  the 
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land  sued  for,  that  is  in  the  possession  of  the  defendants,  and 
to  which  the  defendants  set  up  no  claim."  5.  "  That  a  pos- 
session of  land  by  the  permission  of  the  owner  is  not  adverse, 
and  a  possession  under  a  mere  exchange  of  land  for  convenience, 
is  not  adverse  to  the  owner."  6.  "  That  if  the  jury  believe 
from  the  evidence,  that  the  defendants,  at  the  time  of  the  com- 
mencement of  this  suit,  were  in  possession  of  any  of  the  lands 
sued  for,  the  possession  of  which  is  denied  in  the  plea  of  the 
defendants,  the  plaintiff  is  entitled  to  recover  such  land."  6. 
"  The  burden  of  proof  is  on  the  defendants  to  show  any  agree- 
ment as  to  the  line  alleged  by  them  to  have  been  made  by  Ar- 
thur Alexander  and  Mathew  Alexander."  7.  "*  That  it  is  the 
duty  of  the  jury  to  read  the  pleas  filed  by  the  defendants  to 
determine  what  lands  the  defendants  deny  being  in  possession 
of."  8.  ■"  The  law  never  presumes  adverse  possession,  neither 
can  the  jury  presume  it ;  but  the  burden  is  upon  the  defendants 
to  show  it  by  the  evidence  in  the  case."  9.  "  The  law  pre- 
sumes that  every  one  in  possession  of  land  holds  possession  un- 
der the  true  owner."  10.  "  The  mere  possession  of  land  will 
not  constitute  adverse possesssion." 

To  the  giving  of  each  of  these  charges  the  defendants  ex- 
cepted ;  and  they  then  asked  the  court  to  give  to  the  jury  the 
following  charges,  each  of  which  the  court  refused  to  give,  and 
they  excepted,  to-wit :  1.  "If  the  jury  believe  from  the  evi- 
dence that  Lindsey  surveyed  one  of  the  lines  in  controversy  in 
1844,  and  the  fence  was  put  on  said  line,  and  they  believe  that 
the  present  fence  is  on  the  same  row,  and  that  these  defendants 
and  those  under  whom  they  claim,  have  been  claiming  up  to 
said  fence  line  and  holding  the  same  adversely  for  more  than 
ten  years  before  the  commencement  of  this  suit,  then  the  plain- 
tiff can  not  recover  any  lands  so  occupied  and  claimed,  notwith- 
standing the  parties  may  never  have  agreed  on  it  as  the  true 
line."  2.  "  If  the  jury  believe  from  the  evidence  that  Lind- 
sey made  a  survey  of  the  land  for  Mathew  Alexander,  and  that 
the  fence  was  put  on  the  line  surveyed  by  Lindsey,  and  that 
Mathew  Alexander  and  those  claiming  under  him  have  been  in 
possession  of,  and  claiming  land  up  to  the  fence  as  the  true  line, 
for  more  than  ten  years  before  the  bringing  of  this  suit,  or  the 
demand  of  possession,  then  the  plaintiff  can  not  recover  any 
land  so  in  possession  and  claimed."  3.  "  If  one  party  have 
land  surveyed,  and  a  fence  is  put  upon  the  line,  and  each  holds 
and  claims  adversely  up  to  the  line  so  established  for  more  than 
ten  years  before  the  commencement  of  this  suit,  then  it  is  bind- 
ing on  the  parties  and  their  vendees,  although  the  surveyor  did 
make  a  mistake  in  the  survey."  5.  "  If  the  jury  believe  from 
the  evidence  that  Mathew  Alexander  and  C.  M.  Wheeler  did 
exchange  certain  small  tracts  or  parcels  of  land,  indefinitely,  tO' 
22 
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be  used  and  cultivated  by  each  other,  the  plaintiff  must  offer  to 
rescind  said  contract,  or  abandon  said  pieces  so  received  of 
Alexander  before  the  commencement  of  this  suit,  in  order  to 
entitle  him  to  recover  the  lands  so  exchanged  by  him  to  Alex- 
ander." 

The  jury  returned  a  verdict  for  the  plaintiff  as  shown  in  the 
opinion,  on  which  judgment  was  rendered  in  his  favor  for  the 
recovery  of  all  the  land  described  in  the  complaint.  Tlie  de- 
fendants then  moved  to  set  aside  the  verdict  and  to  arrest  tlie 
judgment  of  the  court,  on  the  ground  that  the  verdict  was  void 
for  uncertainty  ;  but  the  court  overruled  tlieir  motion,  and  they 
excepted. 

The  rulings  of  the  Circuit  Court  above  noted  are  here  as- 
signed as  error. 

Aiken  &  Burton  and  J.  B.  M.utTiN,  for  appellant. 

S.  P.  BzUtBER,  Smpih  &  S:*nTH,  and  Ellis  &  Maktin,  contt^a. 

SOMERYILLE,  J.— The  recital  in  the  bill  of  exceptions  in 
this  case,  that  "  the  foregoing  e\^dence  being  before  the  jury," 
the  court  gave  certain  charges  which  appear  in  the  record, 
shows  with  sufficient  certainty  that  the  evidence  recited  is  in 
substance  all  that  was  introduced.  It  was  so  held  in  Walke?'  v. 
Carroll^  65  Ala.  61,  overruling  previous  decisions  which  held 
the  contrary. 

The  present  action  is  one  under  the  statute,  in  the  nature  of 
ejectment.  The  chief  contention  was  as  to  the  true  western 
hovndary  line  of  the  land  for  which  suit  was  brought,  the 
plaintiff  contending  that  a  certain  strip  in  dispute,  but  a  few 
feet  wide,  was  a  part  of  the  west  half  of  the  northeast  quarter 
of  a  section  described  in  his  complaint,  and  the  defendants 
that  it  was  included  in  the  east  half  of  the  northwest  quafter 
of  the  same  section.  The  pleadings  raise  a  further  contention 
as  to  small  parcel  of  about  one  acre  in  the  northeast  corner  of 
the  tract  sued  for  by  the  plaintiff. 

Some  confusion  is  apparent  in  the  whole  conduct  of  the  case 
in  the  court  below,  by  reason  of  the  conflicting  character  of  the 
pleas  interposed  by  the  defendants.  In  the  first  place,  there  is 
an  admission  of  possession  to  the  extent  of  the  mie  acre  parcel, 
and  a  plea  of  "  not  guilty  "  as  to  the  alleged  unlawful  with- 
holding of  it.  Next  follows  a  disclainur,  denying  possession 
of  any  other  part  of  the  lands  for  which  suit  is  brought.  Then 
follow  two  pleas  setting  up  the  statute  of  limitations,  alleging 
adverse  2>ossession,  under  claim  of  title,  respectively,  for  ten 
and  twenty  years,  the  benefit  of  which  could  have  been  obtained 
under  the  "  general  issue,"  if  pleaded  to  the  whole  action. 
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A  plea  of  not  guilty  would  be  an  admission  of  possession  by 
the  defendants,  l)eing  equivalent  to  the  consent  rule  at  common 
law,  and  is,  therefore,  clearly  repugnant  to,  and  inconsistent 
with  a  plea  of  disclaimer.  The  interposition  of  the  plea  of 
not  guilty  would,  under  our  practice,  as  held  by  this  court,  be 
a  waiver  of  the  plea  of  disclaimer.  It  would  be  an  effort  to 
admit  and  deny  possession  both  in  the  same  breath,  which  is 
not  permissible  under  the  consent  rule,  as  established  in  the 
24:th  Rule  of  Practice  in  the  Circuit  Courts. — Bernstein  v. 
Humes,  60.  Ala.  582  ;  Code  of  1876,  §§  2962-3. 

In  like  manner,  and  for  similar  reasons,  it  is  not  permissible 
to  set  up,  by  special  plea,  the  statute  of  limitations  under  an 
adverse  possession,  and  accompany  it  with  a  plea  of  disclaimer, 
unless  the  two  pleas  are  made  applicable  to  entirely  different 
parts  of  the  premises  in  controversy.  The  plea  of  disclaimer 
was,  under  this  principle,  waived  by  the  defendants,  and  their 
admission  of  adverse  possession  must  be  construed  to  relate  to 
the  entire  premises  claimed  by  the  plaintiff. 

Many  of  the  charges,  given  by  the  court  below,  involve 
mere  fundamental  principles  of  the  most  familiar  character. 
Among  them  are,  that  the  mere  possession  of  land  will  not 
constitute  adverse  possession,  and  that  the  law  presumes  that 
every  one  in  possession,  in  the  absence  of  proof  to  the  contrary,, 
holds  possession  of  land  under  the  true  or  real  owner. 

It  is  equally  well  established,  that  adverse  possession  is  a  fact 
which  must  be  proved,  and  the  burden  is  always  cast  upon  him 
who  interposes  and  relies  upon  it  as  a  defense.  But  an  actual 
occupancy  and  substantial  enclosure  of  land  by  a  defendant,  or 
by  those  under  whom  he  derives  title  or  possession,  accompained 
by  acts  of  ownership  inconsistent  with  the  fact  of  ownership 
in  another,  is  presumptively  adverse  possession,  liable  to  be  re- 
butted by  countervailing  proof  to  the  contrary. — Jackson  v. 
Woodruff,  (1  Cow.  276),  13  Amer.  Dec.  525. 

This  case,  under  the  pleadings,  was  not  one  in  which  previous 
demand  of  possession  was  requisite  in  order  to  maintain  the 
action.  Where  one  in  possession  of  land,  either  as  tenant  or 
under  an  executory  contr^act  of  purchase,  repudiates  his  con- 
tract by  an  assertion  of  hostile  possession,  it  is  such  a  wrongful 
act  as  determines  his  prior  relationship,  and  dispenses  with  de- 
mand of  possession  hj  the  plaintiff,  or  notice  fi'om  him  to  the 
tenant  to  quit.  The  law  does  not  exact  a  useless  procedure. 
Right  V.  Beard,  13  East.  210  ;  Doe  v.  Jackson,  1  Barn.  &  Cres. 
448  ;  Prentice  v.  Wilson,  14  111.  91. 

The  matter  of  main  controversy,  in  this  case,  relates  to  the 
principles  of  law  bearing  on  the  real  and  the  assumed  boundary 
line  between  the  rival  contestants  for  the  ownership  of  the 
intermediate  disputed  tract. 
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We  take  it  to  be  settled,  in  this  regard,  tliat  if  two  proprie- 
tors of  adjoining  lanfls  agree  upon  a  dividing  line  between 
them,  and  erect  a  partition  fence  upon  such  assumed  boundary 
line,  each  occupying  up  to  the  fence,  their  possession  is  mutually 
presumed  to  be  adverse  to  each  other,  and  if  continued  for  the 
length  of  time  prescribed  by  the  statute  of  limitations,  will 
ripen  into  a  perfect  title. — Brown  v.  Cockerell,  33  Ala.  38 ; 
Rider  v.  Maul,  46  Penn.  St.  376  ;  BurreUv.  Burrell,  11  Mass. 
294 ;  3  Wait's  Act.  and  Def.  103. 

The  quo  animo,  or  intention  with  which  possession  is  taken 
and  held  by  a  defendant,  must  always  constitute  an  essential 
consideration.  Hence,  if  a  partition  fence  be  extended  by  one 
of  two  adjacent  owners,  so  as  to  embrace  within  his  enclosure 
a  portion  of  his  neighbor's  land,  through  mere  inadvertence,  or 
ignorance  of  the  location  of  the  real  line,  or  for  purposes  of 
convenience,  and  with  no  intention  to  claim  such  extended  area, 
but  intending  to  claim  adversely  only  to  the  real  or  true  houn- 
dary  line,  wherever  it  might  be,  such  possession  would  not  be 
adverse  or  hostile  to  the  true  owner.  There  can  be  no  adverse 
possession  without  a  coincident  intention  to  claim  title. — Brown 
V.  Cockerell,  33  Ala.  38.  If  the  claim,  in  other  words,  is 
not  up  to  the  partition  fence  as  extended,  but  only  to  the  true 
line,  there  would  be  no  adverse  holding  of  the  new  enclosure, 
but  only  up  to  the  true  dividing  line. — Burrell  v.  Burrell,  11 
Mass.  294. 

But  the  rule  is  diilerent  where  the  fence  is  believed  to  be  the 
true  line,  and  the  claim  of  ownership  is  up  to  the  fence  as 
located,  even  though  the  established  division  line  is  ernmeous, 
and  the  claim  of  title  was  the  result  of  the  mistake.  In  such 
case  there  is  a  clear  intention  to  claim  to  the  fence  a^s  the  true 
line,  and  the  possession  does  not  originate  in  an  admitted  pos- 
sibility of  mistake.  One  of  the  chief  designs  of  the  statute 
of  limitations  is  to  compose  controversies  growing  out  of  mis- 
takes and  errors  of  this  description,  which  tend  so  greatly  to 
the  disturbance  of  land  titles. — Burdick  v.  Heivly,  23  Iowa, 
511 ;  Tyler  on  Eject.  138  ;  Crary  v.  Goodman,  22  N.  Y.  170 ; 
Hunter  v.  Christian,  6  B.  Monr.  463 ",  Enfield  v.  Day,  7  N.  H. 
457.  Knowledge,  however,  by  one  in  -possession  claiming  title, 
that  his  title  is  defective,  does  not  generally  prevent  such  pos- 
session from  being  regarded  as  adverse.  The  test  is  the  actual 
claim,  and  not  the  ho?ia  fides  of  it. — Biggs  v.  Fuller,  54  Ala. 
141 ;  Manly  v.  Turnipseed,  37  Ala.  522. 

In  all  cases  where  the  evidence  shows  that  the  entry 
of  the  defendant  upon  the  premises  in  dispute  is  merely 
permissive  in  its  inception,  being  allowed  under  a  mere  license 
from  the  true  OAvner  as  a  matter  of  favor,  possession  under  it 
can  become  adverse  only  by  clear,  positive,  open  and  continuous 
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assertion  of  title,  hostile  to  such  owner,  and  actually  or  con- 
structively brought  to  his  knowledge. — Collins  v.  Johnson^  57 
Ala.  304 ;  Medford  v.  Pratt,  4  Pick.  222  ;  Kirk  v.  Smith,  9 
Wheat.  241.  Presumptively,  therefore,  if  there  be  a  parol  ex- 
change of  lands  for  purposes  of  mutual  tenancy,  the  possession 
would  not  be  adverse,  but  permissive.  But  even  in  such  cases, 
if  the  proof  show  a  hostile  claim  of  title  by  either  of  the  oc- 
cupants, possession  for  ten  years  under  such  claim  may  mature 
into  a  good  title,  under  the  principles  above  enumerated.  But 
the  statute  of  limitations  will  not  run,  if  there  be,  during  such 
period  of  time,  a  recognition  of  the  real  owner's  title,  because 
the  possession  then  ceases  to  be  adverse.  The  burden  of  proving 
the  possession  adverse,  however,  as  above  stated,  is  always  upon 
the  person  alleging  it. — Collins  v.  Johnson,  57  Ala.  304. 

Under  these  principles,  charges  numbered  5,  8,  9,  10,  and  the 
second  charge  numbered  6,  were  properly  given  by  the  court 
below ;  and  charge  numbered  3,  requested  by  the  appellants, 
should  have  been  given  as  requested. 

Charges  1  and  2,  requested  by  appellants,  were  properly  re- 
fused, because  they  ignore  the  principle  that  mere  adverse  pos- 
session, unless  continuous,  open  and  notorious,  will  not  confer 
title,  or  unless  being  uninterrupted  it  is  otherwise  brought  home 
to  the  knowledge  of  the  true  owner. 

The  testimony  of  the  witness,  Howell,  was  improperly  ad- 
mitted, showing  that,  after  the  commencement  of  the  suit,  the 
plaintiff  and  the  defendant  agreed  that  he  might  survey  the 
disputed  boundary  line,  and  that  each  party  would  abide  by  the 
result  of  such  survey,  and  pay  half  the  costs.  This,  we  think, 
in  view  of  the  pending  litigation,  must  be  taken  as  a  mere  prop- 
osition of  compromise,  and  can  not  operate  as  an  admission  of 
right  prejudicial  to  either  side.  The  policy  of  the  law  favors 
amicable  adjustments  of  litigation,  and  therefore  protects  nego- 
tia'tions  made  hona  fide  for  their  settlement,  regarding  them  in 
the  nature  of  confidential  overtures  of  pacification.  The 
modern  and  more  honest  doctrine,  we  think,  does  not  require 
that  such  propositions  should  be  made  expressly  as  "  without 
prejudice,"  in  order  to  exclude  them  from  being  introduced  in 
evidence  as  an  implied  admission  of  liability. — 2  Whart.  Ev. 
§  1090.  The  admission  allowed  to  go  to  the  jury  in  Broken  v. 
Cockerell,  supra,  was  not  of  this  character.  Such  an  agree- 
ment, being  by  parol  and  relating  to  lands,  would,  of  course,  be 
offensive  to  the  statute  of  frauds,  as  a  mere  agreement. 

The  court  should  have  construed  the  pleadings  as  matter  of 
law,  and  should  not  have  submitted  their  construction  to  the 
jury,  as  the  seventh  charge  given  might  be  interpreted  to  signify. 
The  pleadings  being  explained  by  the  court,  no  one  could  be 
prejudiced  by  any  reference  being  made  to  them  by  the  jury 
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during  their  deliberations,  for  the  purpose  of  refreshing  their 
memory  as  to  any  fact  to  which  these  papers  were  pertinent. 

There  was  no  need  on  tlie  part  of  the  plaintijff  of  any  offer 
to  rescind  any  parol  exchange  of  lands  made  between  those 
under  whom  tlie}^  respectively  held,  as  a  condition  precedent  to 
the  commencement  of  this  suit.  If  the  plaintiff  had  the  legal  title 
to  the  lands  sued  for,  and  the  claim  on  his  part  was  not  barred 
by  lapse  of  time,  he  would  be  entitled  to  recover,  in  the  absence 
of  a  valid  agreement  by  which  the  right  of  possession  had  been 
parted  with  or  relinquished. 

The  charges,  other  than  those  above  noticed,  are  either  ab- 
stract, as  being  unsupported  by  the  evidence  set  out  in  the  bill 
of  exceptions,  or  are  misleading,  as  being  susceptible  of  easy  mis- 
interpretation, or  they  are  unnecessary  to  be  considered  in  view 
of  the  waiver  of  the  plea  of  disclaimer  by  the  defendants. 

But  one  other  matter  remains  for  our  consideration.  The 
verdict  of  the  jury  is  in  the  following  words  :  "  We,  the  jury, 
find  for  the  plaintiff  the  land  running  to  the  Fergusson  and 
Allen  line^  and  assess  his  damages  at  thirty  dollars."  The 
judgment  follows  this  verdict  in  the  description  of  the  land. 
It  is  urged  that  both  the  verdict  and  the  judgment  are  void 
for  uncertainty.     We  are  of  opinion  that  the  point  is  well  taken. 

The  rule  of  law  is,  that  every  judgment  of  a  court  of  justice 
must  either  be  perfect  in  itself,  or  capable  of  being  made  per- 
fect by  reference  to  the  pleadings,  or  to  the  papers -on  file  in 
the  cause,  or  else  to  other  pertinent  entries  on  the  court  docket. 
Freeman  on  Judg.  §  54 ;  DicJcerson  v.  Walke?\  1  Ala.  48 ; 
McCUllan  V.  Cotmwell,  2  Cald.  298. 

So  verdicts,  in  like  manner,  can  not  be  supplemented  by  in- 
tendment, or  by  reference  to  mere  extrinsic  facts. — SewaZl  v. 
Glidden,  1  Ala.  52 ;  Clay  v.  The  State,  43  Ala.  350. 

A  general  verdict,  it  is  true,  in  favor  of  the  plaintiff,  for  the. 
lands  described  in  the  complaint,  has  always  been  held  to  be 
good  in  actions  of  ejectment. — Tyler  on  Eject.  580  ;  Chapman 
V.  Holding,  60  Ala.  522.  But  where  the  verdict  is  special,  as 
being  for  a  part  only  of  the  premises,  or  the  finding  has  no 
reference  to  the  description  given  in  the  pleadings,  the  boun- 
daries of  the  land  recovered  must  be  designated  with  reasonable 
certainty,  such  as  to  enable  the  court  to  award  judgment  on  it, 
otherwise  it  can  not  be  sustained,  being  void  for  uncertainty. 
Code  of  1876,  §  2967 ;  Tyler  on  Eject.  580,  785,  821 ;  Sturde- 
vant  V.  Mun^ell,  8  Port.  317 ;  Bennett  v.  Morris,  9  Port.  171. 

The  verdict  of  the  jury,  in  this  case,  fails  to  conform  to  these 
requirements,  and  is  too  defective  to  support  any  judgment. 

The  court  below  erred  in  refusing  to  vacate  both  the  verdict 
and  judgment  on  motion  of  tlie  appellant,  as  also  in  its  rulings 
as  above  particularly  specified.     Its  judgment  must,  therefore. 
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be  reversed  and  the  cause  remanded,  which  is  ordered  accord- 
ingly. 


Hooper  v,  Armstrong. 

JBill  in  Equity  to  Enforce   Vendor's  Lien;    Defense^    Cross- 
bill Claiming  Sets-off. 

1.  Notes  for  purchase-money  of  land;  when  sets-off  allowed  against. 
Where,  contemporaneously  with  the  execution  of  several  notes  for  the 
unpaid  purchase-money  of  land,  an  agreement  in  writing  was  entered  into 
between  the  vendor  and  vendee,  whereby  the  vendor  agreed  to  furnish  to 
the  vendee  a  "complete  chain  of  title  to  the  land  purchased,"  showing 
the  vendor's  clear  right  to  convey  the  land,  and  for  the  performance  of 
this  promise  it  was  stipulated  that  the  notes  should  "be  bound," — held, 

(a)  That  the  damages  resulting  from  the  non-performance  of  the  prom- 
ise, whether  regarded  as  liquidated  or  unliquidated,  may  be  set-off,  re- 
couped, or  deducted  from  the  notes,  the  parties  having  so  stipulated  in 
their  contract. 

(6)  That  the  notes  having  been  made  payable  to  a  third  party,  at  the 
vendor's  request,  without  any  consideration  therefor  moving  from  him,  he 
takes  them  as  a  mere  volunteer,  and  the  agreement  is  binding  on  him. 

2.  Special  damages  must  be  specially  pleaded  in  equity  as  well  as  at  latv. 
The  rule  in  actions  at  law  for  the  recovery  of  special,  as  contradistin- 
guished from  general,  damages,  that  such  damages  must  be  specially  and 
circumstantially  stated,  so  as  to  apprise  the  party  from  whom  they  are 
claimed  of  the  facts  relied  on  for  a  recovery,  and  so  that  the  court  may 
ascertain  whether,  upon  the  facts,  there  is  a  right  to  compensation, — is 
necessarily  applicable  to  a  cross-bill  in  equity  claiming  such  damages  as 
a  set-off  against  the  demand  sought  to  be  enforced  by  the  original  bill. 

3.  Cross-bill  claiming  special  damages  as  a  set-off ;  ivhen  defective. — An 
averment  in  a  cross-bill  claiming,  as  a  set-off  against  the  demand  sought 
to  be  enforced  in  the  original  bill,  special  damages  resiilting  from  the 
breach  of  a  contract  between,  the  complainant  and  defendant,  where  tlie 
general  damages  appear  to  be  merely  nominal,  that  the  complainant  had 
thereby  "  damaged  the  defendant  up  to  this  time  more  than  two  thousand 
dollars,"  and  that  his  damage  is  continuous, — is  the  mere  conclusion  of 
the  pleader,  is  insulRcient  and  can  not  uphold  the  claim  for  special  dam- 
ages resulting  from  the  breach. 

4.  Bill  in  equity  to  enforce  re)idor's  lien  ;  a  proceeding  hi  personam  ; 
what  sets-off'  allowable. — A  bill  in  equity  to  enforce  the  equitable  lien  of  a 

.  vendor  of  lands,  for  the  payment  of  the  purchase-money,  is  not  a  pro- 
ceding  in  rem,  but  stricdy  a  proceeding  in  personam  for  the  enforcement 
of  a  debt  or  demand  to  which  the  lien  is  an  incident ;  and  in  reduction  or 
extinguishment  of  such  debt  or  demand,  the  purchaser  whose  personal 
liability  is  sought  to  be  enforced,  may  set  off"  any  debt  or  demand  which 
would  be  the  proper  subject  of  set-off,  if  he  were  sued  therefor  in  an  ac- 
tion at  law. 

5.  Same ;  when  bill  filed  by  assignee. — If  the  bill  in  such  case  is  filed 
by  an  assignee,  or  by  any  other  person  than  the  real  owner  of  the  debt, 
he  may  have  the  benefit  of  sets-off  acquired  and  held  against  the  assignor 
before  notice  of  the  assignment,  or  the  benefit  of  the  defense,  in  the  other 
case,  he  could  have  had  against  the  real  owner. 


544  SUPREME   COURT  [Dec.  Term, 

[Hooper  V.  Armstrong.] 

6.  Set-off;  benefit  of,  can  be  had  against  beneficial  owner,  though  not  a 
party. — The  benefit  of  a  set-off  can  be  had  against  the  beneficial  owner 
•of  the  debt,  although  he  is  not  a  party  to  the  record. 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  tiled  on  the  25th  of  May,  1880,  by 
Ella  Armstrong,  the  appellee,  against  George  W.  liooper,  the 
appellant,  and  sought  to  enforce  a  vendor's  lien  on  a  lot  of  land 
situate  in  the  City  of  Opelika,  in  this  State,  for  an  unpaid  bal- 
ance of  purchase-money.  The  bill  averred,  that  the  complain- 
ant was  "  the  owner  and  holder  of  four  promissory  notes,  each 
bearing  date  the  4th  day  of  March,  1874,  and  for  two  hundred 
and  twenty-five  dollars  each,"  made  by  the  defendant,  and  pay- 
able in  three,  six,  nine  and  twelve  months,  respectively,  to  the 
complainant  "  by  the  name  of  Ella  Bogia,  which  was,  at  the 
time  the  said  notes  were  given,  her  name,  but  since  then  her 
name  has  been  changed ,  that  tlie  notes  were  given  for  the 
purchase-money  of  the  lot  described  in  the  bill,  which  the  de- 
fendant purchased  from  one  Peter  Bogia;  that  the  latter  exe- 
cuted a  deed  conveying  the  lot  to  the  defendant;  that  the  de- 
fendant was  in  possession,  and  that  the  notes  were  unpaid.  It 
is  not  shown  by  the  bill  how  or  when  the  complainant  acquired 
the  notes. 

The  defendant  filed  an  answer  in  the  nature  of  a  cross-bill 
under  the  statute,  admitting  the  execution  of  the  notes ;  setting 
Tip  a  breach  by  Peter  Bogia  of  a  certain  agreement  entered  into 
between  the  defendant  and  Bogia  contemporaneously  with  the 
•execution  of  the  notes,  and  seeking  to  set  off  damages  alleged 
to  have  resulted  therefrom  against  them.  The  provisions  of 
this  agreement,  and  the  averments  of  the  cross-bill  as  to  its 
Ijreach  by  Bogia  and  the  damages  claimed  as  suffered  by  Hooper, 
necessary  to  a  proper  understanding  of  the  points  decided  by 
the  court,  are  stated  in  the  opinion.  The  cross-bill  further 
.averred,  that  when  the  notes  were  executed,  they  were,  at  the 
request  of  Peter  Bogia,  made  payable  to  the  complainant,  and 
the  complainai\t  then  endorsed  on  each  note  the  words,  "  trans- 
ferred to  Peter  Bogia,"  and  signed  lier  name  thereto ;  that  the 
•complainant  had  no  interest  in  the  consideration,  for  which  the 
notes  were  given,  nor  in  the  notes  themselves,  and  that  "said 
notes  are,  and  have  been  since  their  date,  the  property  of,  and 
have  been  continuously  in  possession  of  the  said  Peter,  and  this 
^uit  is  merely  brought  in  the  name  of  the  said  Ella  to  hinder 
and  delay  the  creditors  of  said  Peter,"  who,  it  is  averred,  was 
insolvent.  The  cross-bill  further  averred,  that  at  the  time  said 
notes  were  executed,  and  at  the  time  the  original  and  cross-bills 
were  filed  in  this  cause,  Peter  Bogia  was  indebted  to  Hooper, 
on  three  several  demands,  which  are  particularly  described  and 
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set  forth  in  the  cross-bill,  and  which  are  sought  to  be  set  off 
against  the  notes  described  in  the  original  bill.  The  complain- 
ant in  the  original  bill  demurred  to  the  cross-bill  on  the  follow- 
ing grounds :  1.  "  The  matters  attempted  to  be  set  up  as  set-off 
in  said  cross-bill,  can  not  be  set  up  in  a  cross-bill  in  answer,  as 
they  do  not  grow  out  of  the  subject-matter  of  complainant's 
bill,  and  are  not  connected  with  the  same."  2.  "A  set-off  can 
not  be  pleaded  to  a  foreclosure  suit,  this  bill  being  to  enforce  a 
lien  for  purchase-money,  and  is  a  proceeding  in  rem.''''  3.  "  The 
cross-bill  shows,  that  all  the  matters  attempted  to  be  set  up, 
were  owned  before  the  giving  of  the  notes  by  the  defendant, 
and  are  against  Peter  Bogia,  and  the  notes  were  made  payable 
to  complainant,  and  such  matters  can  not  now  be  set  off  against 
these  notes  so  made  payable  to  the  complainant."  She  also 
moved  to  dismiss  the  bill  for  want  of  equity.  The  chancellor 
was  of  the  opinion  that  the  cross-bill  was  without  equity  "  as 
between  the  said  Ella  Armstrong  and  the  said  G.  W.  Hooper ;" 
and  he  caused  a  decree  to  be  entered  sustaining  tlie  demurrer, 
and  dismissing  the  "cross-bill  as  such,"  but  retaining  it  "so  far 
as  it  is  an  answer,  admitting  or  denying  the  allegations  of  the 
hill  of  complaint ;"  and  this  decree  is  here  assigned  as  error. 

Thos.  H.  Waits,  Sr.,  Sam'l  F.  Rice,  and  J.  M.  Chilton,  for 
appellant. 

W.  H.  Barnes  &  Son,  contra. 

BRICKELL,  C.  J. — The  contract  between  Hooper  and  Bo- 
gia stipulates  that  the  notes  given  by  Hooper  payable  to  the  ap- 
pellee, should  "be  bound  for  the  performance  on  the  part  of  the 
said  Bogia  of  his  part  of  the  agreement."  There  was  in  the 
contract  but  two  executory  promises  or  covenants  on  the  part 
of  Bogia;  the  one  is,  that  he  would  pay  certain  costs  in  a  rea- 
sonable time,  and  this  is  accompanied  with  a  stipulation  that  if 
he  failed.  Hooper,  on  paying  them,  should  be  entitled  to  a 
credit  on  the  notes  for  the  amount  paid.  The  other  stipula- 
tion is,that  Bogia  "should  execute  and  deliver  to  said  Hooper  a  full 
deed,  with  warranty,  to  said  land,  conveying  and  warranting  full 
legal  and  equitable  title,  free  from  all  incumbrances,  and  he 
agrees  further  to  furnish  said  Hooper,  within  a  reasonable  time, 
with  a  complete  chain  of  title  to  said  land  deeded,  so  as  to 
show  purchasers  the  clear  right  of  said  Bogia  to  make  such 
conveyance."  It  is  for  the  performance  of  this  promise,  by 
the  terms  of  the  contract  executed  cotemporaneously  with  the 
execution  of  the  notes,  the  notes  are  to  be  bound.  Whether 
the  damages  resulting  from  the  non-performance  of  the  prom- 
ise, may  be  regarded  as  liquidated  or  unliquidated,  is-  not  mate- 
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rial,  the  parties  having  by  the  contract,  in  effect,  stipulated  that 
they  should  be  set  off  against,  recouped,  or  deducted  from  the 
notes.  The  stipulation  is  binding  on  the  appellee,  to  whom  the 
notes  were  made  payable  at  the  request  of  Bogia,  and  who 
takes  them  as  a  mere  volunteer. 

The  breach  of  the  stipulation  for  which  compensation  is 
claimed  by  the  cross-bill,  is  the  failure  of  Bogia  to  furnish  the 
chain  of  title,  and  it  is  averred  that  the  failure  "  has  damaged 
the  defendant  up  to  this  time  more  than  two  thousand  dollars,, 
and  this  defendant's  damage  from  that  failure  is  continuous." 
There  is  no  averment  that  there  was  any  defect  in  the  title  of 
Bogia  to  the  premises,  nor  that  he  has  failed  to  execute  a  con- 
veyance with  the  proper  covenants  of  warranty.  A  bill  in 
equity,  whether  it  be  an  original  bill  or  a  cross-bill,  must  state 
with  clearness  and  certainty  the  facts  upon  which  the  right  to 
relief  is  founded ;  for  no  facts  are  properly  in  issue  unless 
stated,  and  no  evidence  can  be  received,  and  no  relief  granted^ 
upon  facts  not  stated.  A  cross-bill,  claiming  a  set-off,  must 
disclose  a  state  of  facts  showing  that  the  complainant,  or  the 
demand  he  seeks  to  enforce,  is  subject  to  a  set-off,  and  the  facts 
from  which  the  amount  of  the  set-off  can  be  ascertained.  It 
may  be  that  from  the  mere  failure  of  Bogia  to  furnish  the 
chain  of  title,  the  law  would  imply  or  presume  nominal  dam- 
ages, "  some  very  small  sum,  as  a  farthing,  a  penny  or  a  six- 
pence," but  these  are  too  insignificant  to  fall  within  the  juris- 
diction of  a  court  of  equity.  It  is  not  mere  nominal  damages 
the  bill  proposes  to  set-off  against  the  notes,  but  special  dam- 
ages it  is  intended  to  claim ;  and  yet  not  a  fact  is  stated,  from 
which  the  court  can  pronounce  that  any  such  damage  has  ac- 
crued ;  not  a  fact  the  complainant  can  controvert.  The  aver- 
ment that  damages  to  the  amount  of  two  thousand  dollars  have 
resulted,  is  the  conclusion  of  the  pleader  from  facts  which  may 
be  known  to  him,  but  which  are  not  stated  so  that  the  com- 
plainant can  controvert  them,  if  the  court  was  of  opinion  they 
justified  the  conclusion.  In  actions  at  law  for  the  recovery  of 
damages,  if  they  are  special,  as  contradistinguished  from  gen- 
eral damages ;  if  they  are  not  such  as  may  be  presumed  neces- 
sarily to  result  from  the  breach  of  the  contract,  it  is  necessary 
to  state  them  specially  and  circumstantially,  that  the  party  from 
whom  they  are  claimed  may  be  apprised  of  the  facts  intended 
to  be  proved,  and  that  the  court  may  ascertain,  whether,  upon 
the  facts,  there  is  a  right  to  compensation. — 1  Chit.  Plead.  371. 
The  same  rule  is  necessarily  applicable  to  a  pleading  in  equity, 
asserting  a  claim  to  such  damages. 

A  bill  in  equity  for  the  foreclosure  of  a  mortgage,  or  a  bill 
to  enforce  the  equitable  lien  of  a  vendor  of  lands  for  the  pav- 
ment  of  the  purchase-money,  is  not  a  proceeding  i7i  rem.  It 
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is  strictly  a  proceeding  'hi  personam  for  the  enforcement  of  a 
debt  or  demand,  to  which  the  lien  or  mortgage  is  an  incident, 
and  the  decree  rendered  binds  only  parties  and  privies. — Boy- 
Mn  V.  Rain,  28  Ala.  332.  In  rednction  or  extinguishment  of 
the  mortgage  debt,  the  mortgagor  or  the  purchaser,  whose  per- 
sonal liability  is  sought  to  be  enforced,  may  set  off  any  debt  or 
demand,  which  would  be  the  proper  subject  of  set-off,  if  he 
were  sued  for  the  debt  or  demand  in  an  action  at  law.  And  if 
the  bill  is  filed  by  an  assignee,  or  by  any  person  other  than  the 
real  owner  of  the  debt,  he  may  have  the  benefit  of  sets-off  ac- 
quired and  held  against  tlie  assignor  before  notice  of  the  assign- 
ment, or  the  benefit  of  the  defense  in  the  other  case,  he  could 
have  had  against  the  real  owner  of  the  debt.— 2  Jones  on 
Mort.  §§  1496-97 ;  Waterman  on  Set-off,  §  97. 

The  several  claims  against  Bogia,  it  is  averred  the  appellant 
holds,  are  legal  demands  and  were  acquired  and  held  by  him 
prior  to  the  making  of  the  notes  payable  to  the  appellee,  and 
prior  to  the  making  of  the  agreement  by  whicli  the  appellant 
expressly  stipulated  the  lands  should  be  bound  for  the  payment 
of  the  notes,  excepting  such  parts  thereof  as  had  been,  or  might 
thereafter  be  sold  by  the  appellant.  It  is  a  little  difficult  to 
conceive  what  good  reason  there  could  have  been  for  the  execu- 
tion of  the  notes,  payable  to  a  stranger,  accompanied  with  a 
charge  or  lien  on  lands  for  their  payment,  while  Bogia,  from 
whom  the  consideration  moved,  was  indebted  to  the  appellant 
in  a  sum  equal  to  the  amount  of  the  notes.  Why,  if  these 
claims  existed  and  were  intended  to  be  set  off,  was  there  not  at 
once  a  settlement,  instead  of  the  giving  of  notes  and  the  crea- 
tion of  a  lien  for  their  payment?  If  it  were  not  for  the  aver- 
ments of  the  cross-bill,  that  the  appellee  subsequently  endorsed 
the  notes  to  Bogia  and  that  he  is  now  the  real  holder  and  own- 
er of  them,  we  would  incline  to  the  opinion  that  by  his  own 
voluntary  act,  the  appellant  had  waived  the  right  to  set  off 
against  these  notes  any  claim  or  demand  he  had  against  Bogia. 
Tlie  making  of  the  notes  payable  to  the  appellee  was  an  admis- 
sion that  the  money  was  rightfully  owing  to  her,  and  not  to 
Bogia.  In  her  own  right,  an  original,  not  derivative  right,  she 
could  have  demanded  payment — not  as  the  assignee  or  trans- 
feree of  Bogia,  but  because  of  the  direct  promise  to  her. 

To  make  a  set-off  available,  the  ])lea  must  show  that  the 
plaintiff  is  liable  for  its  payment,  or  that  he  claims  as  indorsee 
or  assignee,  through  and  from  some  party  on  whom  such  lia- 
bility rests. — Holmes  v.  Bullock,  4  Ala.  228.  The  cross-bill, 
however,  contains  averments  that  the  notes  have  been  endorsed 
to  Bogia,  and  are  now  held  and  owned  by  him.  Assuming  the 
truth  of  these  averments,  as  must  be  assumed  on  demurrer,  the 
sets-off  were  properly  pleaded.     Against  the  party  having  the 
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real  beneficial  interest  in  the  debt,  though  not  a  party  to  the 
record,  a  set-off  is  pleadable. — Bowen  v.  Snell,  9  Ala.  481.  The 
demurrer  to.  so  much  and  such  parts  of  the  cross-bill  as  pleaded 
these  sets-off,  ought  not  to  have  been  sustained. 

Let   the   decree  be  reversed   and   the  cause  remanded  for 
further  proceedings  in  conformity  to  this  opionion. 


Mobile  Savings  Banl^:  v.  Fry, 

Trover  for  Conversion  of  Cotton  Ties. 

1.  Charges;  when  part  of  the  record. — Charges  asked  by  either  party 
and  refused  by  the  court  become  a  part  of  the  record,  when  the  presid- 
ing judge,  on  the  trial  of  the  cause,  writes  thereon  "  refused,"  and  signs 
his  name  thereto. 

2.  Same ;  when  the  record  thereof  may  he  looked  to,  in  aid  of  hill  of  ex- 
ceptions.— Where  the  bill  of  exceptions  shows  that  exceptions  were  re- 
served to  charges  asked  by  appellant  and  refused  by  the  court,  but  fails  to 
show  that  such  charges  were  moved  for  in  writing,  and  it  is  shown  by 
other  parts  of  the  record,  that  charges  corresponding  to  those  copied  in 
the  bill  of  exceptions,  were  asked  in  writing,  and  that  the  presiding  judge 
had  severally  written  "refused"  on  them  and  signed  his  name  thereto, 
the  bill  of  exceptions  comes  to  the  aid  of  such  charges  and  shows  that 
proper  exceptions  were  reserved  to  the  refusal  thereof. 

3.  Contract  af  sale  ;  when  title  does  not  pass  thereby. — When  in  a  con- 
tract of  sale  of  personal  property,  any  thing  necessary  to  individualize 
the  thing  sold,  such  as  weighing,  measuring,  counting,  or  separating  it 
irom  a  bulk,  is  wanting,  and  the  thing  sold  is,  therefore,  not  suceptible  of 
identification,  the  title  thereto  does  not  pass  by  the  contract  to  the  pur- 
chaser, and  he  can  not  maintain  detinue  therefor,  or  trover  for  the  con- 
version thereof. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  H.  T.  Toulmix. 

This  was  an  action  of  trover  brought  by  the  appellee  against 
the  appellant,  to  recover  damages  for  the  alleged  conversion  of 
252  bundles  of  cotton  ties,  and  was  commenced  on  8th  July, 
1880.  The  cause  was  tried  on  the  plea  of  not  guilty,  and  the 
evidence  showed  that  in  June  or  July,  1875,  the  appellee  con- 
tracted with  one  E.  G.  Cunningham,  wdio  was  a  dealer  in,  and 
then  had  on  hand  a  large  supply  of,  cotton  ties,  for  the  pur- 
chase from  him  of  1000  bundles  of  such  ties ;  that  the  ties  were 
not  then  delivered  to  appellee,  but  were  left  with  Cunningliam, 
on  storage,  and  afterwards,  from  time  to  time,  he  delivered  to 
appellee  all  the  ties  so  purchased  except  252  bundles,  which  he 
had  never  delivered ;  that  he  had  paid  for  said  ties ;  and  that 
the  ties  were  of  uniform  quality  and  in  bundles  of  uniform 
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width.  There  was  also  evidence  tending  to  show  that  the  cot- 
ton ties  so  purchased  were  not,  at  the  time  of  the  purchase,  or 
afterwards,  except  those  which  were  from  time  to  time  deliv- 
ered as  hereinbefore  stated,  counted,  or  separated',  or  set  apart 
from  the  other  ties  held  or  owned  by  Cunningliam.  The  evi- 
dence also  showed  that  Cunningham  failed  in  February,"  1876, 
and  that  on  21st  February,  1876,  the  president  of  appellant, 
learning  that  Cunningham  was  in  a  failing  condition,  went  to 
him  and  purchased  from  him  for  appellant  all  the  cotton  ties 
he  then  had  on  hand,  about  400  bundles,  and  in  payment  there- 
for credited  him  with  the  price  thereof  on  a  debt  which  he 
owed  appellant ;  that  appellant  took  possession  of  the  ties  un- 
der its  purchase,  and  sold  them,  partly  through  Cunningham  as 
its  agent,  and  partly  through  its  president;  and  that  at  tlie  time 
of  such  purchase  nothing  was  said  by  Cunningham  as  to  his  title 
to  the  ties  or  his  right  to  sell  them,  and  the  president  of  appel- 
lant did  not  hear  of  the  appellee's  setting  up  any  claim  to  said 
ties  until  a  few  days  before  suit  was  brought.  There  was  also 
evidence  tending  to  show,  that  about  the  time,  or  just  before 
the  failure  of  Cunningham,  the  appellee  suspected  his  solvency, 
and  went  to  his  store  and,  seeing  a  pile  of  ties,  asked  Cunning- 
ham if  he  had  the  balance  ol  his  ties  and  where  they  were. 
Cunningham  replied,  "Yes,  there  are  your  ties,"  pointing  at 
the  same  time  to  a  stack  or  pile  of  ties  then  in  the  store ;  but 
appellee  did  not  know  how  many  bundles  were  in  the  said  pile, 
but  was  satisfied  that  there  were  more  than  he  claimed. 

The  appellant  asked  the  court  to  give  to  the  jury,  among  oth- 
ers, the  following  charge :  1.  "  That  if  they  believe  from  the  evi- 
dence, that  the  ties  alleged  to  be  purchased  by  plaintiff  had  to  be 
counted,  set  apart  and  taken  from  the  bulk  of  ties  owned  by 
Cunningham  before  his  part  of  them  could  be  identified,  and 
this  was  not  done,  then  it  was  not  a  purchase  and  sale,  but  only 
an  agreement  to  sell  and  purchase,  and  the  plaintiff  acquired  no 
title  to  the  ties  in  controversy."  The  court  refused  to  give  this- 
charge,  and  the  appellant  excepted.  The  bill  of  exceptions 
does  not  show  that  this  charge  was  asked  for  in  writing ;  but 
this  fact  is  shown  by  other  parts  of  the  record.  The  jury  re- 
turned a  verdict  for  the  appellee,  and  the  Circuit  Court  ren- 
dered judgment  thereon  in  his  favor ;  and  from  this  judgment 
this  appeal  is  taken.  The  refusal  of  the  court  to  charge  the 
jury  at  appellant's  request,  as  above  noted,  is  here  assigned  as 
error. 

Overall  &  Bestor,  for  appellant,  cited  Halterline  v.  Ricey 
62  Barb.  593;  Magee  v.  Billingsley,  3  Ala.  679;  Screws  v^ 
Boach,  22  Ala.  675 ;  Browning  v.  Hamilton,,  42  Ala.  484 ; 
Young  v.  Austin,  6  Pick.  280 ;  Penn.  B.  B.  Co.  v.  Ilu^heSf 
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39  Penn.  St.  521 ;  Gardiner  v.  Suydam^  7  N.  Y.  357 ;  Benj. 
on  Sales  (2  Am.  Ed.),  §  346. 

Watts  &  Sons  and  Cobbs  &  Tompkins,  contra,  cited  Maaee 
V.  BilUnsly,  3  Ala.  679 ;  Graff  v.  Fitch,  58  111.  373 ;  Kmi. 
■herlyv.  Patchin,  19  N.  Y.  330;  Olyphant  v.  BaTcer,  5  Denio, 
379 ;  Waldron  v.  Chase,  37  Maine,  414 ;  Chapman  v.  Shepard, 
39  Conn.  413;  McCrae  v.  Young,  43  Ala.  625;  Darnell  v. 
Griffin,  46  Ala.  520 ;  Benj.  on  Sales,  §§.  3,  213,  219 ;  Ahraham 
V.  Carter,  53  Ala.  10 ;  22  Ala.  534 ;  Langdell's  Select  Cases  on 
Sales,  p.  701. 

STONE.  J. — It  is  contented  for  appellee  that  we  can  not 
consider  the  first  charge  noted  in  the  bill  of  exceptions  as  asked 
and  refused,  because  the  record  fails  to  show  it  was  moved  for 
in  writing.  The  corrected  record  certified  in  response  to  a  cer- 
tiorari, contains  a  second  copy  of  the  bill  of  exceptions,  and  it 
fails  to  afiirra  that  the  charge  was  asked  in  writing.  Governed 
alone  by  the  bill  of  exceptions,  we  would  presume  the  charge 
was  refused  because  not  moved  for  in  writing. — S.  (&  N.  R.  M. 
Co.  V.  Seals,  59  Ala.  608. 

There  is  an  agreed  amendment  of  the  record,  made  to  obviate 
the  necessity  of  a  certiorari,  by  which  it  appears,  that  charges 
•corresponding  to  those  copied  in  the  bill  of  exceptions  were  asked 
in  writing,  and  the  presiding  judge  wrote  on  them  severally  "  re- 
fused," and  signed  his  name  thereto.  This  constituted  them  a 
part  of  the  record,  and  thus  proves  that  they  were  asked  in  writ- 
ing. The  bill  of  exceptions  comes  to  their  aid  and  shows  that  a 
proper  exception  was  reserved  to  the  refusal.  The  case  is 
thus  brought  within  the  statute  and  our  rulings,  which  require 
that,  to  authorize  revision,  charges  moved  for  and  refused  must 
be  shown  tohave  been  asked  in  writing. — Code  of  1876,  §  3109. 

When  there  is  a  contract  of  sale  of  merchandise  or  chattels, 
and  any  thing  necessary  to  individualize  the  thing  sold,  such  as 
weighing,  measuring,  counting,  or  separating  from  a  bulk,  re- 
mains to  be  done,  the  title  does  not  pass,  because  the  thing  sold 
is  not  susceptible  of  identification.  A  thousand  pounds  to  be 
weighed  from  a  larger  bulk,  an  hundred  bushels  to  be  measured 
from  a  crib  or  heap  containing  a  larger  quantity,  fifty  sheep  to 
be  counted  from  a  larger  flock,  are  all  examples  of  executory 
contracts.  In  such  cases  the  title  has  not  passed  to  the  pur- 
chaser, and  he  can  not  maintain  the  action  of  trover  or  detinue. 
The  reason  is,  the  property  is  not  specified,  and  the  alleged  pur- 
chaser can  not  know  or  assert  which  is  his.  Benj.  on  Sales,  § 
346  and  note ;  Magee  v.  Billingsley,  3  Ala.  679 ;  Tucker  v.  Hen- 
derson, 63  Ala.  280. 

The  first  charge  asked  by  defendant  fairly  postulates  a  phase 
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of  tlie  testimony,  asserts  a  correct  legal  principle,  and  should 
have  been  given. 

Reversed  and  remanded. 


Hirschfelder,  Adm'r,  v.  Levy  «&  Co. 

Action  on  Account. 

1.  Account  rendered;  implied  admission  from  silence. — Where  an  ac- 
count is  rendered  by  a  creditor  to  a  debtor,  to  which  no  objection  is  made 
by  the  latter  after  having  a  reasonable  opportunity  to  examine  it ;  or 
where  the  latter  retained  it  an  unreasonable  length  of  time  without  ob- 
jection, ordinarily  his  silence  will  be  treated  as  an  implied  admission  of 
the  justness  of  the  debt,  the  inference  of  its  correctness  being  more  or 
less  strong  according  to  the  circumstances  of  the  particular  case. 

2.  Statement  of  acco^int  ;  when  allowed  to  go  to  the  jury. — In  an  action 
on  an  account,  where  it  is  shown,  that  the  creditor  had  rendered  to  the 
debtor  a  statement  of  the  account,  which  was  a  correct  copy  from  the 
creditor's  books,  and  to  which  the  debtor  made  no  objection,  it  is  com- 
petent for  a  witness,  who  has  knowledge  of  the  fact,  to  testify  that  a  state- 
ment of  an  account,  purporting  to  be  owing  from  the  debtor  to  the  cred- 
itor, shown  him  on  the  trial,  is  a  con-ect  statement  from  the  creditor's 
books.  In  such  case,  the  statement  is  a  memorandum  of  the  facts  con- 
tained in  the  statement  rendered  the  debtor ;  and  though  not  technically 
evidence,  it  may  go  to  the  jury  as  a  memorandum  of  facts  in  evidence 
before  then},  to  aid  their  memory  as  to  the  testimony  of  witnesses. 

3.  Account  rendered;  notice  to  produce  not  required. — A  statement  of 
an  account  sent  by  a  creditor  to  a  debtor  is  not  regarded  as  an  instrument 
of  writing,  requiring  notice  to  be  given  the  debtor  to  produce  it,  before 
oral  testimony  as  to  its  contents  can  be  received. 

Appeal  from  Conecuh  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubuard. 

This  was  an  action  on  account  brought  by  the  appellees  against 
Y.  S.  Hirschfelder,  under  the  act  of  January  16th,  1879,  and 
was  commenced  on  the  17th  of  February,  1880.  The  defend- 
ant having  died  after  the  appeal  was  taken,  the  cause  was  re- 
vived in  this  court  in  the  name  of  Emanuel  Hirschfelder,  as 
the  administrator  of  his  estate.  The  plaintiffs  in  the  court  be- 
low filed  with  the  clerk,  when  they  commenced  their  suit,  the 
account  sued  on,  duly  verified  under  the  provisions  of  the  above 
act ;  and  the  defendant  filed  with  the  clerk  an  affidavit,  also  un- 
der the  act,  in  which  he  deposed  that  "  to  the  best  of  his  knowl- 
edge, information  and  belief,  the  account  filed  in  the  above 
stated  cause  is  not  correct,  and  that  he  is  not  liable  for  the 
amount  claimed  as  due  therein." 

On  the  trial,  as  shown  by  the  bill  of  exceptions,  the  plaintiffs 
examined  as  a  witness  one  Hoverman,  one  of  the  plaintiffs,  who 
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testified  in  8iil)stance,  that  the  defendant  was  indebted  to  the 
plaintififs,  but  that  he  did  not  know  tlie  amount  of  the  indebt- 
edness, without  reference  to  the  account;  that  the  statement 
of  the  account  filed  in  court  and  shown  him  was  made  out  from 
the  plaintiffs'  ledger,  the  entries  on  which  were  taken  from 
their  journal  by  their  book-keeper,  and  was  in  the  latter's  hand- 
writing; that  witness  assisted  the  book-keeper  in  making  out 
the  statement  by  calling  out  the  items  thereof  from  the  books, 
and  he  saw  the  book-keeper  write  them  down ;  that  the  state- 
ment was  a  correct  copy  from  the  books  and  showed  the  amount 
due  from  the  defendant  to  the  plaintiffs,  but  that  he  could  not 
recollect  the  items  without  reference  to  the  account;  that 
monthly  statements  of  the  account  sued  on  had  been  sent  to 
the  defendant  by  the  plaintiffs  and  that  no  objection  had  been 
made  thereto,  until  after  this  suit  was  commenced ;  and  that 
he,  witness,  did  not  make  any  of  the  entries  of  the  items  em- 
braced in  the  account  on  the  plaintiffs'  books.  It  was  also 
shown  that  the  account  was  contracted  during  the  years  1876, 
1877  and  1878.  The  defendant  objected  to  the  witness  looking 
at  the  statement  of  the  account  shown  him  ;  the  court  overruled 
the  objection  and  the  defendant  excepted.  Plaintiffs  then 
asked  witness  if  the  balance  claimed  as  due  on  the  account 
was  correct,  and  witness  answered  it  was.  Defendant  objected 
to  both  the  question  and  the  answer ;  the  court  overruled  the 
objection  and  defendant  excepted.  Plaintiffs  then  asked  wit- 
ness to  look  at  th9  account  and  state  how  much  was  due.  De- 
fendant objected,  the  court  overruled  the  objection  and  permit- 
ted the  witness  to  examine  the  account  and  answer  the  question^ 
and  defendant  excepted.  The  plaintiff  then  offered  the  state- 
ment of  the  account  in  evidence,  and  the  court,  against  the  ob- 
jection of  the  defendant,  permitted  the  same  "  to  go  to  the  jury 
as  evidence,"  and  the  defendant  excepted. 

The  court  charged  the  jury,  among  other  things,  that  "they 
could  look  to  the  account  along  with  the  other  evidence  in  the 
case,  to  aid  them  in  determining  what  amount,  if  any,  was  due 
from  the  defendant ;"  and  to  this  part  of  the  charge  the  defend- 
ant excepted.  There  was  a  judgment  for  the  plaintiffs  in  the 
Circuit  Court,  on  verdict,  and  from  this  judgment  the  defend- 
ant appealed,  and  the  errors  assigned  in  this  court  are  the  nil- 
ings  above  noted. 

Stall woKTH  &  Bltinett,  for  appellant,  cited  Grant  v.  Cole 
(&  Co.,  8  Ala.  519  ;  Pargoud  v.  Guice,  6  La.  77 ;  1  Greenl.  Ev. 
§  436 ;  Hudson  v.  The  State,  61  Ala.  334 ;  Memphis  c&  Charles- 
ton R.  R.  Co.  V.  Maples,  63  Ala.  607;  1  Greenl.  Ev.  §§  436-T; 
Bondurant  v.  Bank,  7  Ala.  830 ;  Acklen^s  Ex'r  v.  Hickman, 
63  Ala.  494. 
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G.  E.  Farniiam,  contra,  cited  1  Ala.  321;  19  Ala.  517;  27 
Ala.  377;  50  Ala.  54;  25  Ala.  57;  40  Ala.  350;  30  Ala.  242; 
30  Ala.  282 ;  58  Ala.  349. 

SOMERVILLE,  J. — We  can  see  no  error  in  tlie  action  of 
the  Circuit  Court,  allowing  the  account  to  go  to  the  jury  to  be 
considered  by  them  in  connection  with  the  other  evidence  in 
the  case. 

Its  verification  by  affidavit,  in  compliance  with  the  act  of  the 
General  Assembly,  approved  January  16th,  1879,  regulating  the 
practice  in  actions  on  accounts,  would  have  authorized  its  ad- 
mission, but  for  the  counter  affidavit  by  the  defendant,  denying 
its  correctness.  This  sworn  contradiction,  however,  only  de- 
stroyed its  admissibility  by  virtue  of  the  provisions  of  the  stat- 
ute, as  jprima  facie  proof  of  the  same  force  as  if  made  by  de- 
position.— Acts  1878-79,  pp.  154-5. 

The  evidence  shows  that  monthly  statements  of  the  account 
had  been  sent  to  the  defendant,  and  that  no  objection  had  been 
made  by  him,  putting  in  issue  its  correctness,  until  the  com- 
mencement of  this  suit.  It  is  a  familiar  rule  of  law  that  where 
an  account  is  thus  presented  by  a  creditor  to  a  debtor  and  the 
latter  makes  no  objection  after  having  a  reasonable  opportunity 
to  examine  it ;  or  when  he  retams  it  an  unreasonable  length  of 
time  without  objection,  his  silence  will  ordinarily  be  treated  as 
an  implied  admission  of  the  justness  of  the  debt,  the  inference 
of  its  correctness  being  more  or  less  strong  according  to  the 
circumstances  of  the  particular  case. — 2  Whart.  Ev.  1140; 
Langdon  v.  Roane,  6  Ala.  518. 

These  facts,  therefore,  authorized  the  jury  to  infer,  in  the 
absence  of  all  explanation  by  the  defendant,  that  he  had  by  his 
silence  acquiesced  in  the  correctness  of  the  demand,  so  as  to 
render  it  a  stated  account. 

The  testimony  of  the  witness,  Hoverman,  as  we  understand 
it,  w^as  not  admitted  for  the  purpose  of  establishing  the  correct- 
ness of  the  original  book  entries,  of  which  the  account  is  shown 
to  be  a  copy.  He  shows  himself  ignorant  of  these  entirely. 
Nor  did  he  pretend  to  refresh  his  memory  by  reference  to  the 
items  of  the  account  so  as  to  enable  him  to  swear  to  his  knowl- 
edge of  the  contents  of  such  memorandum.  To  this  end  he 
would  not  have  been  a  competent  witness. — Acklen  v.  Tlichmany 
63  Ala.  494;  R.  R.  Co.  v.  Maples,  lb.  601;  1  Greenl.  Ev. 
§§  436-7. 

He  proves,  however,  that  the  account,  which  was  allowed  to 
go  to  the  jury,  was  a  correct  statement  from  the  books  kept  by 
the  plaintiffs,  and  to  this  extent  identical  in  contents  with  the 
account  proved  by  him  to  have  been  rendered  to  the  defendant. 
It  was  a  memorandum  of  the  facts  contained  in  the  first  copy 
23 
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which  was  sent  to  the  defendant,  and  in  the  correctness  of 
which  he  may  have  acquiesced  hy  his  silence.  Such  memoranda 
of  admitted  facts  are  frequently  allowed  to  be  put  in  evidence 
for  the  sake  of  convenience.  They  are  not,  technically  speak- 
ing, evidence,  but  are  convenient,  if  not  frequently  necessary, 
to  aid  the  memory  of  jurors  as  to  the  testimony  of  witnesses. 
For  this  purpose  the  account  was  admissible,  and  proper  to  be 
considered  in  connection  with  the  other  evidence  in  the  case. 

Nor  was  any  notice  required  to  be  given  the  defendant  to 
produce  the  statement  sent  him,  before  receiving  oral  testimony 
as  to  the  accuracy  of  the  statement  or  memorandum  allowed  to 
go  to  the  jury.  Such  memoranda  are  not  regarded  as  instru- 
ments of  evidence  such  as  are  required  ordinarily  to  be  produced.- 
1  Wliart.  Ev.  §  152;  Nationcd  Bank  v.  Priest,  50  111.  321. 

There  is  no  error  in  the  rulings  of  the  Circuit  Court,  and  its 
judgment  is  affirmed. 


Heflin  v,  Milton. 

SiU  in  E(iuity  to  Enforce   Vendm^'s  Lien. 

1.  Statute  of  frauds  ;  when  contract  not  affected  hy. — ^The  first  clause  of 
the  statute  of  frauds,  declaring  void  "every  agreement  which  by  its 
terms  is  not  to  be  performed  within  one  year  from  the  making  thereof," 
does  not  apply  to  a  contract  the  performance  of  which  is  dependent  upon 
an  event  or  contingency  which  may  or  may  not  happen  within  a  year ; 
but  to  contracts,  which  from  their  very  nature  are  incapable  of  perform- 
ance within  that  time,  or  of  which,  by  express  stipulation,  performance 
is  postponed  for  a  longer  period. 

2.  Same  ;  sale  of  lands  ;  v;hen  void. — The  only  parol  contract  for  the 
lease  or  sale  of  lands,  which  can  be  withdrawn  from  the  present  statute 
of  frauds,  is  where  the  purchase-money  or  a  portion  thereof  is  paid,  and 
the  purchaser  put  in  possession  by  the  seller.  These  two  facts  must  con- 
•cur ;  neither  one  without  the  other  will  satisfy  the  requirements  of  the 
statute. 

3.  Same. — Where  no  part  of  the  purchase-money  has  been  paid,  the 
statute  renders  invalid  a  contract  for  the  sale  of  lands,  unless  it  is  sub- 
scribed by  the  party  to  be  charged.  Whether  that  party  be  the  vendor 
who  is  to  be  deprived  of  his  estate  inithe  lands,  or  the  vendee  upon  Avhom 
the  estate  is  to  be  forced,  if  there  be  not  written  evidence  of  the  contract, 
subscribed  by  him,  or  by  his  agent  thereunto  lawfully  authorized  in  writ- 
ing, as  to  him  the  contract  is  void. 

4.  Same  ;  contract  for  sale  of  lands. — Although  a  purchaser,  whom  it 
is  sought  to  charge  with  the  payment  of  the  purchase-money,  received 
from  the  seller,  and  retained  a  contract  for  the  sale  of  lands,  duly  exe- 
cuted by  him,  and  entered  into  the  possession  of  the  land  thereunder ; 
yet,  not  having  subscribed  the  contract  himself,  and  not  having  paid 
any  portion  of  the  purchase-money,  the  contract  is  as  to  him  void  under 
the  statute  and  incapable  of  enforcement. 
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Appeal  from  Dale  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster. 

Tlie  bill  in  this  case  was  filed  by  William  Milton  against 
James  R.  Heflin  and  Jacob  Snell,  and  sought  the  enforcement 
of  a  vendor's  lien  on  a  tract  of  land  which  was  sold  by  the  ap- 
pellee and  Heflin  to  Snell,  for  the  payment  of  the  purchase- 
money.  The  material  facts  disclosed  by  the  record  are  substan- 
tially as  follows:  On  the  8th  January,  1878,  and  pending  litiga- 
tion between  the  appellee  and  Heflin  as  to  the  title  to  the  land 
in  controversy,  both  claiming  to  be  the  owners  thereof,  they 
entered  into  a  written  contract  with  Snell,  which  is  in  these 
words : 

"The  State  of  Alabama,  Dale  County.  This  instrument 
made  and  entered  into  this,  the  8th  day  of  January,  1878, 
between  James  E..  Heflin  of  this  State  and  county  aforesaid,  of 
the  first  part,  and  Jacob  Snell  of  the  second  part,  witnesseth  : 
That  we,  James  R.  Heflin  and  "William  Milton  have  in  legal 
controversy  one  certain  parcel  of  land  known  as  the  place  occu- 
pied by  James  Kelly,  Jr.,  [during]  1877,  and  the  said  premises 
are  now  claimed  by  each  party,  awaiting  the  decision  of  the 
Circuit  Court  of  said  county ;  and  whereas  the  aforesaid  Jacob 
Snell  has  and  does  this  day  agree  and  obligate  himself  to  pay  to 
the  successful  party  in  said  suit  one  hundred  and  fifty  [dollars] 
at  the  termination  thereof,  for  said  land,  we,  the  said  James  R. 
Heflin  and  Wm.  Milton  tlierefore  and  hereby  obligate  ourselves 
jointly  and  severally  to  make  to  the  said  Jacol)  Snell  a  title  in  fee 
simple  to  said  premises.  And  we  further  grant  and  give  him 
the  right  of  entry  and  possession  of  said  premises  free  of  rents 
until  the  said  lawsuit  is  at  an  end."  This  contract  was  sub- 
scribed by  Heflin  and  Milton,  but  not  by  Snell.  The  latter, 
however,  received  and  retained  the  contract  and  entered  into 
and  continued  to  hold  the  possession  of  the  lands  thereunder, 
but  he  paid  no  portion  of  the  purchase-money.  The  bill  sets 
out  this  contract,  avers  that  the  litigation  between  Milton  and 
Heflin  had  terminated  and  that  Milton  was  the  successful  pasty 
and  then  held  the  title  to  the  land,  and  that  Heflin  had  no  in- 
terest therein. 

Both  defendants,  among  other  defenses,  insisted  in  their  an- 
swers that  the  contract  was  void  as  against  Snell  under  the  stat- 
ute of  frauds,  first,  because  it  was  not,  by  its  terms,  to  have 
been  performed  within  one  year  from  the  making  thereof ;  and 
second,  because  it  was  a  parol  contract  for  the  sale  of  land,  and 
no  part  of  the  purchase-money  had  been  paid  by  Snell.  The 
chancellor  was  of  the  opinion,  that  the  contract  was  not  affected 
by  the  statute  of  frauds,  and  that  the  appellee,  Milton,  was  en- 
titled to  relief ;  and  he  caused  a  decree  to  be  entered  declaring 
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a  lien  on  the  land  and  ordering  it  sold  for  the  purchase-money 
due  thereon.     This  decree  is  here  assigned  as  error. 

Gbiffin  &  Wood,  for  appellants. 

W.  D.  Roberts,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  contract  is  not,  as  is  argued  by  the 
counsel  for  the  appellants,  within  the  influence  of  the  first 
clause  of  the  statute  of  frauds,  declaring  void  "  every  agreement 
which  by  its  terms  is  not  to  be  performed  within  one  year  from 
the  making  thereof,"  unless  such  agreement,  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  is  in  writ- 
ing. The  present  statute  differs  in  its  phraseology  from  the 
English  statute  of  29  Car,  2,  and  from  our  statute  of  1803. 
These  employed  the  same  words :  "  Every  agrecjnent  which  i& 
not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof."  The  construction  placed  upon  them  was,  as 
stated  in  Browne  on  Stat.  Frauds,  §  273,  "  that  tlie  statute  does 
not  mean  to  include  an  agreement  which  is  simply  not  likely 
to  be  performed,  nor  yet  one  which  is  simply  not  expected  to 
be  performed  within  the  space  of  a  year  from  its  making ;  but 
that  it  means  to  include  any  agreement  which  by  a  fair  and  reas- 
onable interpretation  of  the  terms  used  by  the  parties,  and  in 
view  of  all  the  circumstances  existing  at  the  time,  does  not  ad- 
mit of  its  performance  according  to  its  language  and  intention 
within  a  year  from  the  time  of  its  making."  The  changed 
phraseology  of  the  present  from  the  former  statute  was  intended 
simply  to  adapt  its  language  to  the  construction  the  former  stat- 
ute had  -received,  without  enlarging  or  lessening  its  operation. 
The  cases  are  numerous  in  which  the  performance  of  an  agree- 
ment depended  upon  the  happening  of  a  future  event  or  con- 
tijjgency.  If  the  event  or  contingency  was  capable  of  occur- 
rence within  a  year,  the  statute  was  not*  applied  to  such  agree- 
ments, though  by  possibilfty  performance  was  extended,  or 
could  not  be  demanded  for  a  much  longer  period.  Whether 
the  litigation  in  whidi  the  title  to  the  land  was  involved, 
would  terminate  within  a  year  from  the  making  of  the  agree- 
ment, and  each  party  placed  in  a  condition  to  demand  perform- 
ance was  uncertain ;  the  probabilities  that  it  would  terminate 
within  that  period  were  at  least  equal  to  the  probabilities  of  ite 
protraction  for  a  longer  period.  By  its  nature,  by  its  terms, 
the  agreement  was  capable  of  performance  within  a  year.  The 
statute  applies  not  to  contracts  of  this  charaeter,  dependent  for 
performance  upon  an  event  or  contingency  which  may  happen 
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within  a  year ;  but  to  contracts  which  from  their  verj  nature 
are  incapable  of  performance  within  a  year ;  or  of  which  by 
express  stipulation  performance  is  postponed  for  a  longer  period. 
2  Kent.  594  7i. 

The  second  proposition  is,  that  the  contract  is  for  the  sale  of 
lands,  and  as  it  is  not  subscribed  by  Snell,  who  is  sought  to  be 
charged  with  the  payment  of  the  purchase-money,  though  un- 
der it  he  was  let  into  possession,  which  he  has  retained  without 
interruption,  taking  the  rents  and  profits,  it  is  within  the  bar  of 
the  statute  of  frauds.  It  must  be  admitted  that  prior  to  the 
present  statute  of  frauds,  if  under  a  parol  contract  of  lease  or 
of  sale,  with  the  consent  of  the  lessor  or  vendor,  or  with  his 
knowledge,  from  which  his  consent  was  implied,  the  lessee  or 
vendee  entered  into  possession,  the  taking  of  possession,  without 
payment  of  the  purchase-money  or  any  part  thereof,  was  an  act 
■of  part  performance,  which,  in  a  court  of  equity,  would  have 
withdrawn  the  contract  from  the  operation  of  the  statute  of 
ir?i\ids.—J)avforth  v.  Laney,  28  Ala.  276 ;  1  Story's  Eq.  §§  761- 
63 ;  Pomeroy  on  Contracts,  §  115.  The  present  statute  contains 
an  exception  of  the  only  parol  contract  for  the  lease  or  sale  of 
lands  which  can  be  withdrawn  from  its  operation.  The  excep- 
tion is,  when  the  purchase-money  or  a  portion  thereof  is  paid, 
and  the  purchaser  is  put  in  possession  by  the  seller.  The  two 
facts  must  concur— the  payment  of  the  purchase-money,  or  a  part 
thereof,  and  the  placing  of  the  purchaser  in  possession.  The  one 
without  the  other — the  possession  without  paying  part  or  the 
whole  of  the  purchase-money,  or  paying  the  purchase-money  or 
any  part  thereof  without  letting  into  possession — will  not  sat- 
isfy the  requirements  of  the  statute.  The  introduction  of  ex- 
ceptions to  the  statute  of  frauds,  the  departure  from  its  letter 
and  policy  by  courts  of  equity,  to  prevent  parties  through  fraud 
from  escaping  performance  of  contracts  they  were  in  sound 
morality  bound  to  perform,  was  much  regretted.  Of  them  it 
was  said  by  Judge  Story,  that  "  it  is  far  from  being  certain,  that 
these  very  exceptions  do  not  assist  parties  in  fraudulent  contriv- 
ances, and  increase  the  temptations  to  perjury,  quite  as  often  as 
they  do  assist  them  in  the  promotion  of  good  faith  and  the  fur- 
therance of  justice." — 1  Story's  Eq.  §  765.  The  purpose  of  the 
present  statute  is  the  exception  of  the  only  parol  contract  for 
the  lease  or  sale  of  lands,  which  can  be  witlidrawn  from  its  gen- 
eral words.  No  other  can  be  introduced  or  recognized  by  judi- 
cial decision.  The  mere  letting  of  Snell  into  possession,  and 
his  continuance  in  possession  under  the  contract  of  purchase 
can  not  withdraw  the  contract  from  the  operation  of  the  statute. 

The  words  of  the  statute  are  imperative — the  agreement  or 
some  note  or  memorandum  thereof,  expressing  the  considera- 
tion, must  be  in  writing,  and  subscribed  by  tlie  party  to  be 
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charged  therewith,  or  some  other  person  by  him  thereunto  law- 
fully authorized  in  writing.  The  statute  embraces  not  only 
contracts  for  the  sale,  but  contracts  or  agreements  for  the  pur- 
chase of  lands.  It  is  as  oifensive  to  its  letter,  spirit  and  policy 
that  a  purchase  of  lands  should  by  fraud  or  perjury,  or  by  the 
uncertainties  of  parol  evidence  be  forced  upon  the  one  party^ 
as  that  the  owner  of  lands  should  be  deprived  of  his  estate  by 
fraud  or  perjury,  or  evidence  resting  in  i)arol. — Browne  on  Stat. 
Frauds,  §  263.  "  The  object  of  the  statute  of  frauds,"  said 
GoLDxnwArrE,  J,  in  Norman  v.  Jlbllett,  8  Ala.  546,  "  is  to  pro- 
tect individuals  from  having  parol  agreements  imposed  on  them 
against  their  consent."  All  the  authorities  show  that  when  a. 
purchaser  is  sought  be  charged  with  the  payment  of  the  pur- 
chase-money, the  promise  or  agreement  to  pay  it  must  be  in 
writing,  or  there  must  be  some  note  or  memorandum  in  writing 
of  the  promise  or  agreement  signed  by  him  or  his  authority. 
In  much  the  larger  number  of  our  cases,  the  effort  was  to 
charge  the  purchaser  with  the  payment  of  the  purchase-money 
upon  contracts  not  in  writing,  or  writings  signed  by  him  and 
yet  not  sufficient  to  meet  the  requirements  of  the  statute. 
Adarns  v.  McMillan,  7  Port.  73 ;  Robinson  v.  Garth,  6  Ala. 
204;  Knox  v.  King,  36  Ala.  367;  Carter  v.  Shorter,  57  Ala. 
253.  True,  it  is  well  settled,  that  the  agreement  or  the  note  or 
memorandum  thereof  need  not  be  signed,  or,  to  employ  the 
language  of  the  present  statute,  suhscribed  by  both  parties,  but 
only  by  him  who  is  to  be  charged  with  it :  and  if  signed  or 
subscribed  by  him,  that  he  is  estopped  from  denying  the  exe- 
cution or  validity  of  the  instrument  because  it  is  wanting  in 
the  signature  of  the  other  party.  This  construction  does  not 
proceed  upon  the  ground  that  contracts  must  be  mutual. 
The  principle  upon  which  it  rests  is  that  the  statute  intervener 
and  prevents  the  enforcement  of  contracts,  wdiich  would  other- 
wise be  mutually  binding,  unless  the  party  against  whom  it  is 
to  be  enforced  has  furnished  written  evidence  of  his  contract, 
has  subscribed  some  note  or  memorandum  thereof  in  writing. 
The  agreement  or  contract  is  mutual,  but  the  party  seeking  it& 
enforcement  has  neglected  to  take  from  the  party  against  whom 
it  is  to  be  enforced,  the  evidence  which  the  statute  requires- 
must  exist  before  it  can  be  enforced.  Though  he  may  have 
given  such  evidence,  and  rendered  it  possible  that  the  contract 
may  be  enforced  against  him,  lie  has  but  his  own  folly  or  laches 
to  blame,  that  he  has  not  taken  the  character  of  evidence, 
which  will  enable  him  to  demand  performance  of  the  contract. 
The  difficulty  is  not  that  the  contract  or  agreement  is  not  mu- 
tual, but  that  each  party  has  not  corresponding  evidence  of  it. 
But  little,  if  any,  injury  can  result  from  the  settled  construc- 
tion of  the  statute,  for  if  the  party  not  having  signed  or  sub- 
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scribed  the  contract  or  agreement  enforces  it  against  the  party 
subscril)ing,  tlie  remedies  to  compel  performance  become  mu- 
tual.— 3  Par.  Con.  9,  note;  Browne  on  Stat.  Frauds,  §  466;  2 
Lead.  Cases  Eq.  Part  2,  1091.  The  contract  or  agreement,  not 
having  been  subscribed  by  Snell,  is  as  to  him  void  under  the 
statute,  and  incapable  of  enforcement.  By  its  own  terms  the 
statute  emphatically  declares  the  invalidity  of  the  contract  unless 
it  is  suljscribed  by  the  party  to  be  charged.  Whether  the  party 
be  the  vendor  wdio  is  to  be  deprived  of  his  estate  in  the  lands,  or 
the  vendee  upon  whom  the  estate  is  to  be  forced,  if  there  be 
not  written  evidence  of  the  contract,  subscribed  by  him  or  hy 
his  agent  thereunto  lawfuUy  authorized  in  writing,  as  to  him 
the  contract  is  by  the  statute  pronounced  void.  The  jealousy  of 
all  other  than  wa-itten  evidence  of  the  contracts  mentioned  in 
the  statute  of  frauds,  is  manifested  by  the  requisition  of  writ- 
ten evidence  of  the  authority  of  an  agent  to  subscribe  them. 
Prior  to  the  present  statute,  it  was  well  settled  that  verbal  au- 
thority to  an  ao;ent  to  sign  or  to  subscribe  the  contract  was 
sufficient. — Leahetter  v.  Walker,  31  Ala.  175.  The  present 
statute  repudiates  an  agency  created  verbally,  and  demands 
that  the  evidence  of  the  authority  of  the  agent  must  be  in 
writing. — Iluttan  v.  Williams,  35  Ala.  503.  The  words, 
spirit  and  policy  of  the  statute,  can  not  be  met  and  satisfied, 
unless  there  is  written  evidence  of  the  contract  subscribed  by 
the  party  to  be  charged,  the  defendant  in  the  action,  whether 
he  is  the  vendor  or  vendee.  See  note  to  Corhitt  v.  Salem,  Gas 
Light  Co.,  25  American  Rep.  541. 

That  the  agreement  w^as  subscribed  by  Milton  and  Heflin, 
delivered  and  retained  by  Snell,  is  certainly  strong  evidence 
that  he  accepted  it  and  assented  to  it.  It  is  not,  however,  the 
evidence  which  the  statute  imperatively  demands,  and  rests  in 
parol,  the  character  of  evidence  the  statute  intends  to  exclude. 
In  Knox  v.  King,  36  Ala.  367,  the  purchaser  had  caused  a 
deed  conveying  to  him  the  premises,  and  a  mortgage  for  the 
security  of  purchase-money  to  be  executed  by  himself,  to  be 
prepared.  This  court  said  :  "  The  deed  and  mortgage  drawn 
up  at  the  instance  of  Mr.  Knox,  and  by  his  attorney,  can  not 
aid  the  plaintiff's  case.  They  were  not  signed  by  Mr.  Knox, 
nor  by  any  person  thereunto  authorized  in  writing."  There 
must  be  a  contract  or  agreement  in  writing,  or  a  note  or  mem- 
orandum thereof  in  writing,  subscribed  by  the  party  to  be 
charged,  or  by  his  agent  thereunto  lawfully  authorized  in  writ- 
ing, or  the  concurring  acts  of  part  performance  expressed  in 
the  statute,  to  avoid  its  operation.  If  there  be  not,  however 
strong  may  be  parol  evidence  that  the  contract  was  made,  that 
it  was  assented  to  and  accepted,  the  party  is  not  bound,  and 
can  not  be  charged.     There  can  be  no  relaxation  of  the  requisi- 
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tions  of  the  statute,  without  introducing  the  mischief  intended 
to  be  avoided. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  decree 
here  rendered  dismissing  the  bill,  and  the  appellee  Milton  must 
pay  the  costs  of  appeal,  and  the  costs  in  the  Court  of  Chancery 
to  be  taxed  by  the  register. 


Bruce  v.  Bradshaw. 

Statutory  Real  Action  in  the  Nature  of  Ejectment. 

1.  Act  of  legislature  authorizing  sale  of  decedent's  land  by  widow,  con- 
stitutional.— An  act  of  the  General  Assembly  authorizing  the  widow  to 
sell  lands  of  a  decedent  at  private  sale,  subject  to  the  approval  of  the 
judge  of  probate  of  the  county  in  which  the  decedent  resided  at  the  time 
of  his  death,  is  constitutional ;  and  a  sale  and  conveyance  made  by  the 
widow,  and  approved  by  the  judge  of  probate  under  the  act,  passed  the 
legal  title  to  the  purchaser. 

2.  Ejectment ;  title  in  plaintiff  at  time  of  trial  necessary  to  a  recovery. 
To  recover  in  ejectment,  the  plaintiff  must  not  only  have  title  when  he 
institutes  his  suit,  but  also  at  the  time  of  trial.  If  his  title  determines 
before  the  trial,  he  can  not  recover. 

Appeal  from  Coffee  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  was  an  action  in  the  nature  of  ejectment  brought  under 
the  statute  by  the  appellants  as  the  heirs  at  law  of  Wilterson 
Ezelle,  deceased,  for  the  recovery  of  a  tract  of  land  in  Coffee 
county,  of  which  their  ancestor  died  seized  and  possessed.  The 
appellee  claimed  title  under  a  sale  and  two  deeds  made  by  Mrs. 
Frances  Ezelle,  the  decedent's  widow,  in  pursuance  of  an  act  of 
the  General  Assembly,  approved  March  9,  1871  (Pamph.  Acts 
1870-1,  p.  285),  authorizing  her  "to  sell  all  the  lands  belonging 
to  the  estate  of  AVilkerson  Ezelle,  deceased,  subject  to  the  ap- 
proval of  the  judge  of  probate  of  said  county  of  Coffee."  This 
is  the  substance  of  the  act.  On  the  trial,  the  appellants  proved 
title  in  their  ancestor  at  the  time  of  his  death  and  their  heir- 
ship; and  the  appellee  read  the  act  in  evidence,  and  also  proved 
that  Mrs.  Ezelle,  with  the  approval  of  the  judge  of  probate, 
sold  him  the  lands,  received  the  purchase-money,  and  executed 
to  him.  two  deeds,  one  dated  8th  October,  1878,  and  the  other, 
8th  March,  1881 — after  the  commencement  of  this  suit.  The 
deeds  are  copied  in  the  bill  of  exceptions,  and  the  only  substantial 
difference  between  them  is,  that  the  deed  last  executed  recites  the 
authority  of  Mrs.  Ezelle  to  make  the  sale  and  execute  the  deed, 
Vol.  lxix. 
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while  the  other  contains  no  such  recital.  The  approval  of  the 
judge  of  probate  was  endorsed  on  both  deeds.  This  being  all 
the  evidence,  the  court  charged  the  jury,  at  the  request  of  the 
appellee,  that  if  they  believed  the  evidence  they  must  find  for 
him,  and  the  appellants  excepted.  tTudgment  was  rendered  on 
verdict  for  the  appellee,  from  which  this  appeal  was  taken. 
The  ruling  of  the  Circuit  Court  above  noted  is  here  assigned  as 
error. 

John  D   GARnNER,  and  H.  H.  Blackman,  for  appellant. 

W.  D.  Roberts,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — We  do  not  think  this  case  distinguishable  in 
principle  from  the  many  cases  of  statutes  authorizing  the  pri- 
vate sale  of  lands  of  a  decedent,  which  this  court  has  pro- 
nounced valid. — Pampli.  Acts  1870-1,  p.  285.  See  a  collection 
of  the  authorities  in  Tindal  v.  Drake,  60  Ala.  170.  See,  also, 
Watson  V.  Oates,  58  Ala.  647 ;  Cooley  on  Cons.  Lim.  (in  margin) 
85  to  103.  Mr.  Cooley  characterizes  such  statutes  as  "preroga- 
tive remedial  legislation,"  and  cites  many  well  considered  au- 
thorities in  support  of  the  doctrine.  Speaking  of  such  statutes, 
Brickell,  C.  J.,  in  Watso^i  v.  Gates,  sujrra,  &id(\\  "It  is  too 
late  to  re-open  the  discussion  of  the  poM^er  of  the  legislature  to 
enact  them." 

The  argument  for  appellants  concedes  that  the  statutory  au- 
thority would  have  authorized  the  sale,  if  Mrs.  Ezelle  had  been 
administratrix,  or  had  sustained  any  relation  of  fiduciary  trust 
to  the  heirs  at  law  of  the  intestate.  Tliis  argument  rests  on  the 
fact  that  such  trustees  are  usually  under  bond  with  sureties  for 
the  faithful  administration  of  the  trust  funds  committed  to 
them.  In  Tindal  v.  Drake,  siipra,  the  legislature  appointed 
the  trustee,  did  not  require  of  him  any  bond,  and  conferred  on 
him  large  powers  to  receive  the  trust  effects,  and  to  sell  and 
convey  the  trust  property.  We  upheld  the  appointment,  and 
the  sale  and  conveyance  made  by  him.  The  cases  of  Lane  v. 
Dorman,  4  111.  242,  and  Cash,  Appellant,  6  Mich.  193,  referred 
to  in  Cooley  on  Cons.  Lim.  104-5  (in  margin),  do  not  decide 
that  a  statute  authorizing  a  sale  of  lands  of  a  decedent  by  one 
who  is  not  a  trustee,  or  under  some  fiduciary  relation,  would 
for  that  reason  be  unconstitutional.  It  was  because  the  special 
statutes  passed  on  in  those  cases  not  only  authorized  sales  and 
conveyances,  but  went  farther,  and  directed  to  whom  the  pro- 
ceeds and  benefits  should  inure.  In  one  case,  the  statute  di- 
rected that  the  proceeds  should  1)e  paid  to  one  creditor,  to  the 


362  SUPREME  COURT  [Dec.  Term, 

[Davis  V.  Bedsole.] 

exclusion  of  all  others,  and  in  the  other,  that  the  conveyance 
should  be  to  a  particular  one  of  several  claimants.  In  each  of 
these  cases,  it  is  clear  the  legislature  attempted  to  exercise  judi- 
cial functions — the  determination  of  the  rights  of  conflicting 
claimants ;  and  for  that  reason,  the  acts  were  rightly  pronounced 
unconstitutional. 

The  present  case  is  distinguishable  from  those.  Here,  the 
widow — probal)ly  the  mother  of  the  heirs — is  empowered  ta 
sell.  The  estate,  we  infer,  was  small.  We  hear  of  only  120 
acres  of  land,  and  it  yielded  only  $325.  Eighty  of  the  one 
hundred  and  twenty  acres  of  the  land,  if  not  the  whole,  were 
prol)ably  exempt  as  a  homestead,  under  sections  2061,  subdivi- 
sion 6,  3539  G,  and  2860,  subdivision  4,  of  the  Revised 
Code,  or  the  constitution  of  1868.  Moreover,  the  widow 
had  a  dower  claim,  if  she  chose  to  assert  it.  All  these  consid- 
erations tend  to  show  that  if  administration  had  been  taken  on 
this  estate,  it  would  probably  have  been  consumed,  or  very 
greatly  reduced,  in  expenses.  It  is  our  duty  to  presume  the 
legislature  had  a  satisfactory  reason  for  enacting  the  special 
statute,  under  which  the  sale  was  made,  and  the  natural  pre- 
sumption is,  that  that  body  was  reliably  informed  that  a  sale 
was  desirable  and  necessary,  and  that  those  interested  were 
poorly  able  to  bear  the  expense  of  an  administration,  and  a  sale 
thereunder. 

If  the  deed  first  executed  in  this  case,  and  the  approval 
thereof  by  the  probate  judge,  were  insufficient  to  convey  the 
title,  there  is  nothing  in  the  objection  that  the  second  deed,  and 
the  probate  judge's  approval  of  the  sale,  bear  date  after  the 
present  suit  was  brought.  Either  conveyance  was  in  time  to 
devest  the  title  of  the  plaintiffs  before  the  trial  was  had,  and 
that  was  enough  to  defeat  the  action.  To  recover  in  ejectment, 
the  plaintiff  must  not  only  have  title  when  he  institutes  his  suit. 
He  will  fail  if  his  title  determines  before  the  trial. — Scranton 
V.  Ballard,  64  Ala.  402. 

Affirmed. 


Davis  V.  Bedsole. 

Attachment  hy  Landlord  against  Tenant  for  Rent. 

1.  Plea  of  former  recovery  ;  ivhen  sufficient. — A  plea  of  former  recov- 
ery is  good  in  bar  of  an  action,  commenced  by  attachment  in  the  circuit 
court  by  a  landlord  against  his  tenant,  for  the  recovery  of  rent,  exceed- 
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ing  in  amount  the  jurisdiction  of  a  justice  of  the  peace,  which  avers  that 
after  the  commencement  of  the  suit  the  plaintiff  brouglit  an  action  before 
a  justice  of  the  peace  to  recover  i^lOO  for  the  identical  cause  of  action ; 
that  the  plaintiff"  and  defendant  both  appeared  before  the  justice,  and 
thereupon  judgment  was  rendered  in  said  suit  before  him  for  the  sum 
of  $100  and  costs,  and  that  the  judgment  was  still  of  full  force  and  vigor. 

2.  Same. — The  former  recovery  thus  jjleaded  is  not  affected  by  the 
fact  that  the  attachment  before  the  justice  was  sued  out  after  the  com- 
mencement of  the  suit  in  which  the  plea  was  filed. 

3.  Remittitur  ;  ivhat  constit^es. — The  recovery  of  the  judgment  before 
the  justice  of  the  peace  for  ,$100  was  a  release  or  remittitur  of  the  balance 
of  the  plain tifTs  demand. 


Appeal  from  Crenshaw  Circuit  Court. 

Tried  before  lion.  John  P.  PIubbard. 

This  suit  was  commenced  l^y  an  attachment  sued  out  by 
Frank  Bedsole  against  James  M.  Davis  before  a  justice  of  the 
peace  and  made  returnable  to  said  court,  to  recover  damages 
for  the  alleged  breach  of  a  contract,  by  which  Davis  promised 
to  deliver  to  Bedsole  five  bales  of  lint  cotton  for  the  rent  of 
land.  In  a  complaint  subsequently  filed  the  damages  are 
averred-  to  be  $35U.OO.  To  the  complaint  the  defendant,  on 
13th  September,  1881,  filed  a  plea,  alleging,  in  substance,  that 
after  the  commencement  of  this  suit  the  plaintiff  '*  brought  an 
action  by  attachment  before  Daniel  11.  Workman,  a  justice  of 
the  peace  in  and  for  the  county  of  Montgomery,  to-wit :  on 
the  25th  day  of  October,  1880,  against  the  said  defendant  to 
recover  one  hundred  dollars  for  the  identical  cause  of  action  in 
this  suit  mentioned,  and  for  no  other,  and  judgment  was  ren- 
dered before  said  justice  of  the  peace  on  the  22d  day  of  No- 
vember, 1880,  in  said  suit  for  the  sum  of  one  hundred  dollars 
besides  costs;"  that  the  judgement  was  still  of  full  force  and 
vigor ;  that  in  the  suit  before  said  justice  of  the  peace  the  de- 
fendant and  the  plaintiff  appeared,  and  thereupon  the  said 
judgment  was  rendered,  and  that  the  said  attachment  was  lev- 
ied on  two  bales  of  cotton  of  the  value  of  one  hundred  dollars, 
by  the  sheriff"  of  Montgomery  county.  To  this  plea  the  plain- 
tiff filed  a  demurrer,  assigning,  in  substance,  the  following 
grounds  to-wit:  1.  That  the  plea  showed  that  the  jus- 
tice of  the  peace  had  no  jurisdiction  of  the  cause  of  action  set 
forth  in  the  complaint  in  this  cause.  2.  That  the  plea  showed 
that  the  suit  before  the  justice  of  the  peace  was  commenced 
after  the  commencement  of  this  suit,  and  could  have  been 
abated  on  the  defendant's  plea.  3.  That  the  plea  did  not  show 
that  tlie  judgment  rendered  before  the  justice  of  the  peace  had 
been  satisfied.  The  court  sustained  the  demurrer  to  the  plea, 
and  the  cause  was  then  tried  on  issue  joined  on  the  plea  of 
the  general  issue,  and  resulted  in  a  verdict  and  judgment  for 
the  plaintiff. 
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The  error  here  assigned  is  the  judgment  of  the  Circuit  Court 
sustaining  the  demurrer  to  said  plea, 

R.  M.  Williamson,  for  appellant.  (No  brief  came  to  the 
hands  of  the  reporter.)  , 

Gamble  &  Padgett,  and  "WArrs  &  Sons,  contra,  cited  1 
Brick.  Di^.  p.  7,  §§  107,  et  seq.;  Rood  v.  Eslava,  17  Ala.  430 ; 
Pace  V.  I)ossey,  1  Stew.  20 ;  Burgess  <J&  Davis  v.  /Siigg,  2  Stew. 
<fe  Por.  341 ;  Perkins  v.  Moore,  16  Ala.  9 ;  Hopkhumi  v.  Shel- 
tm,  37  Ala.  306. 

SOMERYILLE,  J. — We  think  the  plea  of  former  recovery 
in  this  case  was  good,  and  the  demurrer  to  it  should  have  been 
overruled.  The  whole  matter  of  controversy  was  re^  adjudi- 
cata,  having  been  previously  determined  by  the  judgment  of  a 
justice's  court  in  the  county  of  Montgomery.  The  two  suits 
were  between  the  same  parties,  in  the  same  right  or  capacity, 
and  the  subject-matter  of  controversy  (the  rent  of  certain  lands 
owned  by  the  plaintiff  and  which  were  leased  by  the  defendant), 
was  the  same  in  each  suit.  The  justice  court  was  a  tribunal  of 
competent  jurisdiction,  and  the  attachment  suit  instituted  be- 
fore it,  for  tlie  identical  cause  of  action  here  brought,  termin- 
ated in  a  regular  judgment  on  the  merits.  This  involved  the 
concurrence  of  every  element  of  fact  necessary  to  constitute  a 
case  of  res  adjudicata. — Freeman  on  Judgments,  §§  252,  256, 
263 ;  TIamner  v.  Pounds,  57  Ala.  348 ;  S.  &  N.  R.  R.  v. 
Ilenlein,  56  Ala.  368. 

It  can  not  be  successfully  urged  that  the  justice's  court  was 
without  jurisdiction.  The  allegation  of  the  plea  is  that  the 
defendant  made  an  appearance  and  the  justice  rendered  judg- 
ment against  him  for  the  sum  of  one  hundred  dollars,  besides 
•costs.  Our  decisions  have  been  uniform  in  holding,  that,  in  an 
action  of  this  nature  on  a  contract,  and  in  actions  on  accounts, 
the  plaintiif  may  before,  or  at  the  time  of  the  rendition  of 
judgment  remit  the  excess  of  his  demand  over  and  above  the 
sum  for  which  the  justice  is  authorized  to  render  judgment,  so 
as  to  bring  the  case  within  his  jurisdiction. — 2  Brick.  Dig.  p. 
175,  §  17,  and  cases  cited.  This  principle  has  no  application, 
however,  to  actions  for  the  recovery  of  specific  property. — Car- 
ter V.  Alford,  64  Ala  2  -i6.  The  obtaining  of  the  judgment 
before  the  justice  of  the  peace  in  Montgomery  county  for  the 
sum  of  one  hundred  dollars  was  a  voluntary  remittitur  by  the 
plaintiff  of  the  balance  of  his  demand  beyond  this  amount. — 
Whorton  r.  King,  at  present  term — (see  post,  p.  365.) 

We  can  not  see  that  the  case  is  varied  by  the  fact  that  the  at- 
tacHment  before  the  justice  was  sued  out  after  the  commence- 
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ment  of  this  action,  and  could  have  been  abated  for  this  reason 
at  the  option  of  the  defendant.  It  is  a  sufficient  answer  to  this 
view,  that  the  defendant  did  not  elect  to  interpose  such  a  plea, 
so  far  as  the  record  shows,  and  the  plaintiff  did  elect  to  prose- 
cute his  suit  to  judgment  in  a  forum  of  his  own  choosing.  It  is 
a  sound  public  policy,  having  in  view  the  tranquility  of  society^ 
which  forbids  a  plaintiff  to  twice  vex  a  defendant  for  the  same 
cause  of  action.  Nemo  debet  his  vexari,  si  constat  quod  sitpra 
una  et  eadem  causa. 

The  Circuit  Court  erred  in  sustaining  the  demurrer,  and  for 
this  reason  its  judgment  is  reversed,  and  the  cause  is  remanded. 


T^^liarton  v.  King. 

Action  071  Account. 

1.  Variance  between  allegations  and  proof. — Where,  in  an  action  on  an 
account  by  K.,  the  comphiint  counts  on  a  sale  of  merchandise  made  by 
E.  &  K.,  as  partners,  to  the  defendant,  but  contains  no  averment  that 
tlie  account  was  the  property  of  K.,  while  the  proof  shows  that  the  mer- 
chandise was  sold  to  the  defendant  by  K.  &  Son,  a  partnership,  and  that 
the  account  was  the  property  of  K.,  there  is  a  fatal  variance  between  the 
allegations  and  the  proof. 

2.  License  to  sell  vinous  or  spirituous  liquors;  extent  of  authority  con- 
ferred.— A  license  to  sell  vinous  or  spirituous  liquors  issued  to  a  firm, 
confers  no  authority  to  sell  such  liquors  on  another  firm,  a  member  of 
which  is  also  a  member  of  the  firm  to  whom  the  license  was  issued. 

3.  Set-off;  when  can  not  he  apjMed  as  a  pay7nent. — Set-off  is  a  defense, 
and  may  be  made  or  not  at  the  option  of  the  defendant.  The  plaintifT 
can  not,  in  the  absence  of  an  agreement  to  that  efi'ect,  apply  it  to  the 
payment  of  his  demand. 

4.  Remittitur;  right  of  party  to  make,  and  its  effect. — A  plaintiff  has  a 
right  to  reduce  his  claim,  by  remitting  all  over  one  hundred  dollars,  so 
as  to  bring  it  within  the  jurisdiction  of  a  justice  of  the  peace ;  but  when 
he  does  so,  he  thereby  destroys  the  part  of  the  claim  thus  remitted. 

5.  Same;  effect  on  cross  demand  held  by  defendant. — When  a  plaintiff, 
before  the  commencement  of  his  suit,  without  the  defendant's  consent, 
subtracted  from  his  claim  the  amount  of  an  independent  claim  which  he 
owed  the  defendant,  intending  it  as  a  part  payment,  and  thereby  reduc- 
ing the  amount  of  his  claim  so  as  to  bring  it  within  the  jurisdiction  of  a 
justice  of  the  peace ;  and  then  brought  suit  before  that  officer  for  the 
balance, — held,  that  this  amounted  to  a  remittitur,  and  not  a  payment^ 
and  did  not  impair  or  affect  the  cross  demand  held  against  him  by  the 
defendant. 

Appeal  from  Ek>wah  Circuit  Court. 
Tried  before  Hon.  Leuoy  F.  Box. 
.The  facts  are  stated  in  the  opinion. 
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Aiken  &  Martin,  for  appellant. 

Denson  &  DisQUE,  contra. 

STONE,  J. — There  are  two  points  upon  which  the  judg- 
ment in  this  case  must  be  reversed.  First,  on  the  variance  be- 
tween the  allegations  and  proof.  The  complaint,  as  originally 
filed,  counts  on  a  sale  of  goods,  wares  and  merchandise,  made 
by  Echols  &  King,  as  copartners,  to  the  defendant  Whartoh. 
The  complaint  then  stood  in  the  names  of  W.  L.  Echols  &  W. 
B.  King,  late  partners,  against  Benj.  B.  Wharton.  The  com- 
plaint, by  leave  of  the  court,  was  afterwards  amended  "  by 
striking  out  the  name  of  Wm.  L.  Echols  as  party  plaintiff." 
In  all  other  respects  it  was  left  unchanged.  It  then  stood  as  a 
suit  by  King,  to  recover  for  merchandise  sold  by  Echols  & 
King,  with  no  averment  that  the  account  was  the  property  of 
King.  The  proof  tended  to  show  that  the  merchandise  was 
sold,  not  by  Echols  &  King,  but  by  King  &  Son,  a  firm  com- 
posed of  W.  B.  King,  the  plaintiff,  and  F.  W,  King,  under  the 
firm  name  of  F.  W.  King  &  Son ;  and  that  the  account  was 
the  property  of  W.  B.  King,  the  plaintiff.  This  variance  be- 
tween the  allegations  and  proof  was  fatal,  unless  the  complaint 
was  amended  so  as  to  correspond  with  the  proof.  The  account 
was  for  whiskey  sold,  and  one  ground  of  defense  was  that  the 
sellers  had  no  license.  A  license  to  F.  W.  King  &  Son  would 
confer  no  authority  on  Echols  &  King  to  sell.  The  complaint 
charges  that  Echols  &  King  made  the  sale.  The  court  charged 
the  jury  that  "  if  they  should  find  that  the  whiskey  was  sold  by 
F.  W .  King  &  Son,  and  the  account  was  transferred  to  AV.  B. 
King,  and  that  said  F.  W.  King  &  Son  had  a  license  at  the 
time  the  goods  were  sold  (if  they  were),  it  will  not  be  neces- 
sary for  them  to  go  any  farther  upon  the  matter  of  license — said 
license  being  sufficient."  This,  under  the  averments  of  the 
complaint,  was  error. — 1  Brick.  Dig.  819  ;  Ih.  294,  §  611. 

The  present  action  was  commenced  before  a  justice  of  the 
peace^  and  claimed  eighty-eight  dollars  as  due  from  Wharton. 
The  justice  gave  judgment  for  that  sum  and  interest,  making 
$90.8-1.  The  complaint  filed  in  the  Circuit  Court  claimed  one 
hundred  dollars,  but  did  not  expressly  claim  interest.  There 
was  verdict  and  judgment  for  plaintiff  for  one  hundred  and 
■four  75-100  dollars.  One  of  the  defenses  set  up  was  set-off,  of 
an  account  due  from  W.  B.  King  to  Wharton  for  house  rent, 
amounting  to  more  than  the  sum  claimed  in  plaintiff's  com- 
plaint. The  plaintiff's  testimony  tended  to  show  that  there 
was  due  from  AVharton  to  King  &  Son,  for  merchandise  sold, 
the  sum  of  $177.70.  There  was  also  an  account  due  from  W. 
B.  King  to  Wharton  for  house  rent.     The  amount  of  this  lat- 
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ter  indebtedness  was  not  agreed  upon.  King  testified  that  the 
sum  he  owed  defendant  for  Ijonse  rent  was  $98.  If  he  was 
correct  in  this,  tlien  the  balance  due  from  Wharton  was  $79.70. 
Whaj'ton  testified  to  a  larger  indebtedness  from  King  for  house 
rent.  King's  testimony  was,  "  that  before  he  brought  said  suit 
he  gave  defendant  credit  on  said  account  for  house  rent  in  the 
sum  of  $98,  and  brought  suit  on  the  balance  of  said  account ; 
that  said  credit  was  not  given  by  the  direction  or  consent  of 
defendant ;  that  the  said  credit  of  $98  was  what  he,  witness, 
considered  due  from  him  to  the  defendant  for  house  rent. 
That  he  and  the  defendant  never  did  or  could  agree  as  to  the 
terms  of  said  house  renting,  and  the  amount  due  thereon.  They 
always  differed  as  to  this."  Defendant  testified  "that  he  and 
plaintiif  never  agreed  on  the  amount  due  on  said  house  renting, 
and  that  he  never  consented  to,  or  authorized  plaintiff  to  give 
him  credit  therefor  on  said  account."  This  was  all  the  testi- 
mony bearing  on  the  question  of  authority  to  enter  the  credit. 
The  following  charges  were  severally  asked  in  writing  by  the 
defendant,  were  refused,  and  he  excepted  to  each  refusal: 
"The  plaintiff  can  not  claim  in  this  suit  more  than  one  hun- 
dred dollars  and  interest"  ;  and  "  if  the  jury  believe  from  the 
evidence  that  Wharton  did  not  consent  to  the  house  rent  be- 
ing placed  as  a  credit  on  the  account,  then  it  is  not  settled  ; 
and  they  must  allow  whatever  the  evidence  shows,  if  any 
thing,  the  house  rent  is  worth  ;  and  it  must  be  allowed  against 
the  account  sued  on  in  this  case  for  less  than  $100,  and  the 
jury  can  not  put  it  on  the  $177  account. 

In  the  condition  in  which  these  accounts  stood,  what  King 
owed  Wharton  for  house  rent  was  in  no  sense  payment  by 
Wharton,  or  part  payment  of  what  the  latter  owed  the  former. 
It  might  have  been  converted  into  payment,  total  or  partial,  if 
the  parties  had  so  agreed  :  but  in  the  absence  of  a  mutual  agree- 
ment between  them,  it  remained  only  a  set-off,  or  cross  demand. 
Now,  set-off  is  only  a  defense,  and  may  be  made  or  not,  at  the 
option  of  the  defendant.  If  he  choose,  he  can  withhold  it  as 
a  defense,  and  bring  an  independent  action  for  its  recovery. 
And  the  plaintiff'  in  a  suit,  against  whom  this  cross  demand  ex- 
ists, has  no  power  or  option  in  the  premises.  He  must  submit 
to  whatever  course  the  defendant  elects  to  pursue. — 2  Brick. 
Dig.  424,  §  30 ;  White  v.  Governor,  18  Ala.  767  ;  Brazier  v. 
Fortune,  10  Ala.  516;  Castleman  v.  Jeffries,  60  Ala.  380;  7 
Wait's  Actions  and  Def.  473 ;  Waterman  on  Set-Off,  §  5.  It 
is  thus  shown  that  King,  of  his  own  mere  wish  and  will,  had  no 
power  to  reduce  his  claim  against  Wharton,  l)y  subtracting 
from  it,  as  so  much  payment,  the  independent  debt  or  liability 
he  owed  Wharton.  Like  any  other  agreement  or  contract,  it 
required  the  assent  of  both  j)arties  to  make  it  binding. 
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But  he  did  have  a  right  to  reduce  his  claim,  by  remitting  all  over 
one  hundred  dollars,  so  as  to  bring  the  claim  within  the  juris- 
diction of  a  justice  of  the  peace. — 2  Brick.  Dig.  176,  §  17. 
And  when  a  release  or  remittitur  is  thus  made,  it  effectually 
destroys  the  part  of  the  claim  thus  remitted.  To  hold  other- 
wise would  be  to  allow  a  creditor  to  split  up  his  demand,  and 
carve  two  actions  out  of  one  contract,  without  the  act  and  con- 
sent of  the  debtor. — S.  <&  N.  R.  R.  Co.  v.  Ilenlein^  56  Ala. 
368.  The  result  of  these  principles  is,  that  King  has  reduced 
his  claim  to  the  sum  he  claimed  before  the  justice,  by  a  release 
of  all  over  that  sum,  and  has  not  impaired  or  affected  Whar- 
ton's cross  demand.  The  two  charges  copied  above  ought  ta 
have  been  given. 

Reversed  and  remanded. 


Hall  V.  Green  &  Co. 

Action  on  an  Account. 

1.  Partnership)  contracts,  joint  and  several. — Under  the  statute  part- 
nership contracts  and  obligations  are  several  as  well  as  joint,  whether 
they  are  verbal  or  written ;  and  the  members  of  the  partnOTship  may  be 
sued  thereon  severally  or  jointly,  at  the  option  of  the  plaintiff. 

Appeal  from  DeKalb  Circuit  Court. 

Tried  before  Hon.  Leroy  F.  Box. 

The  appellees  sued  Oliver  L.  Hall,  Alexander  H.  Mackey 
and  Luther  C.  Hall,  the  appellants,  in  assumpsit  on  an  account. 
They  are  not  described  in  the  complaint  as  partners.  The  ap- 
pellees having  shown  that  the  appellants  were  members  of  a 
partnership  trading  under  the  firm  name  of  Hall,  Mackey  &  Co.,. 
they  were  allowed  by  the  court,  against  the  appellants'  objec- 
tion, to  show  that  Hall,  Mackey  &  Co.  were  indebted  to  them 
on  account,  and  the  appellants  excepted.  The  court,  at  the  ap- 
pellee's written  request,  charged  the  jury  that  "  it  is  sufficient 
if  the  defendants  were  members  of  the  firm,"  and  the  appel- 
lants excepted. 

The  foregoing  rulings  of  the  Circuit  Court  are  here  assigned 
as  error. 

McSpaden  &  Cakdon,  for  appellants. 

L.  A.  DoBBS,  and  Dunlap  &  Dortch,  contra. 
Vol.  lxix. 
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SOMERVILLE,  J.— The  judgment  of  the  Circuit  Court  in 
this  case  must  be  affirmed,  on  the  authority  of  Hall  v.  Cooke,  ante, 
p.  87.  It  is  there  held,  that  the  effect  of  our  statutes  is  to  ren- 
der all  partnership  contracts  and  obligations,  given  within  the 
scope  of  partnership  dealings,  several  as  well  as  joint,  whether 
they  are  verbal  or  in  writing.  They  are  the  contracts  of  each  in- 
dividual, as  well  as  of  the  iirm,  and,  therefore,  the  members  of 
the  firm  may  be  sued  on  them  severally,  or  the  partnership  may 
be  sued  jointly  as  such,  at  the  option  of  the  plaintiff. — Code 
of  1876,  §  2904;  McCullough  v.  Judd,  20  Ala.  703. 

The  rulings  of  the  Circuit  Court  recognized  this  principle^ 
and  its  judgment  is  affirmed. 


Frank  v.  Pickens. 

Detinue. 

1.  Mortgage  of  personal  property ;  payment  of  debt  an  extinguishment  of 
mortgagee' s  title. — The  payment  of  the  debt  secured  by  a  mortgage  of 
personal  property,  wliether  made  before  or  after  the  law  day,  operates  an 
extinguishment  of  the  title  of  the  mortgagee  ;  and  such  payment  is  recog- 
nized, and  the  extinguishment  is  as  operative,  in  a  court  of  law,  as  in  a 
court  of  equity ;  and  upon  such  payment  the  mortgagor  may  maintain 
trover  or  detinue. 

2.  Mortgage  of  personal  property;  lohether  tender  of  mortgage  money  an 
extinguishment  of  mortgagee' s  title — quere. — The  weight  of  authority  is^ 
perhaps,  that  a  tender  of  the  mortgage  money,  made  after  default,  and 
after  the  mortgagee  has  taken  possession,  will  not  extinguish  the  title  of 
the  mortgagee  under  a  chattel  mortgage ;  but  the  question  is  left  unde- 
cided in  this  case. 

3.  A  tender  of  payment,  to  he  effectual,  must  be  kept  good. — A  tender  of 
payment  of  the  mortgage  debt,  however,  whether  made  before  or  after 
the  law  day,  can  not  operate  to  extinguish  the  title  of  the  mortgagee  un- 
der a  chattel  mortgage,  unless  it  is  kept  good.  The  tender  having  been- 
made,  the  duty  rests  and  continues  upon  the  party  making  it,  to  keep' 
the  money  safely,  and  be  ready  to  pay  it  over  whenever  the  other  party 
may  manifest  his  willingness  to  accept  it ;  and  if  he  neglect  this  duty,  or 
disable  himself  from  performing  it,  he  thereby  abandons  his  tender. 

4.  Rule  when  benefit  of  tender  is  claimed  in  court. — When  the  benefit 
of  a  tender  of  payment  of  a  debt  is  claimed  in  court,  the  money  must  be 
produced  and  placed  in  the  custody  of  the  court,  so  that,  if  the  tender  is 
adjudged  good,  the  money  may  be  awarded  to  the  party  to  whom  it  is- 
then  ascertained  to  rightfully  belong. 

5.  When  tender  of  payment  is  insufficient. — Where,  on  the  trial  of  an- 
action  of  detinue  brought  by  a  mortgagor  to  recover  personal  property 
conveyed  by  the  mortgage,  upon  a  tender  of  payment  of  the  debt  secured 
thereby,  made  before  the  commencement  of  the  suit,  fifty  dollars  was- 
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deposited  with  the  clerk — sixty  dollars  having  been  tendered  before  suit 
brought,  and  the  evidence  showing  that  at  least  the  latter  amount  was 
due  on  the  debt — and  after  some  evidence  had  been  introduced,  ten  dol- 
lars was  added,  making  sixty  dollars  in  all, — the  tender  originally  made 
by  the  mortgagor  was  not  thereby  kept  good,  but  was  abandoned.  No 
party  can  thus  speculate  on  the  evidence,  and  defer  payment  until  it  is 
disclosed  what  is  the  least  sum  he  can  pay,  according  to  its  weight  or  its 
tendencies. 

Appeal  from  Conecuh  Circuit  Court. 
Tried  before  Hon,  Johx  P.  Hubbard. 
The  facts  are  stated  in  the  opinion. 

Stallwortii  &  Burnett,  for  appellant, 
Tarnham  &  E.ABB  and  P,  D.  Bowles,  contra. 
(No  briefs  came  to  the  hands  of  the  reporter,) 

BRICKELL,  C.  J. — This  is  an  action  by  a  mortgagor 
-against  the  assignee  of  the  mortgage  for  the  recovery  in  specie 
•or  chattels.  After  the  law  day  of  the  mortgage  had  passed, 
and  there  was  continuous  default  in  the  payment  of  the  mort- 
gage debt,  the  assignee,  with  a  view  to  foreclosure  by  the  exer- 
cise of  the  power  of  sale  contained  in  the  mortgage,  took  pos- 
session of  the.  chattels,  and  was  proceeding  to  exercise  the 
power.  The  mortgagor  caused  or  procured  a  tender  to  be 
made  to  the  assignee  of  the  sum  of  sixty  dollars,  which  he 
claimed  was  sufficient  to  pay  the  mortgage  debt,  and  all  legal 
or  equitable  charges.  The  tender  was  refused,  and  the  assignee 
declined,  stating  the  sum  which  would  satisfy  the  debt  and 
charges,  and  refused  to  deliver  possession  of  the  property,  in- 
sisting upon  making  sale  in  pursuance  of  the  power.  On  the 
trial  the  plaintiif  produced  and  filed  with  the  clerk  of  the  court 
fifty  dollars  in  money,  and  after  some  evidence  was  adduced, 
added  ten  dollars  to  it.  There  seems  to  have  been  no  contro- 
versy that  sixty  dollars  was  the  least  sum  which  would  redeem 
•the  property,  while  the  defendant  insisted  a  larger  sum  was 
^necessary.  The  instructions  given  by  the  Circuit  Court  are 
based  on  the  proposition,  that  a  tender  of  the  mortgage  deljt, 
and  of  legal  and  equitable  charges,  after  the  law  day  of  the 
mortgage,  and  the  mortgagee  or  his  assignee  has  taken  pos- 
session because  of  default  in  payment  of  the  mortgage  debt, 
will  not  divest  the  legal  title  and  authorize  the  mortgagor  to 
maintain  detinue  or  the  corresponding  statutory  action  for  the 
recovery  of  chattels.  The  instructions  refused  are  based  on 
the  converse  of  this  proposition. 

That  payment  of  the  debt  secured  by  a  mortgage  of  chattels. 
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whether  made  before  or  after  the  law  day,  operates  an  extin- 
guishment of  the  title  of  the  mortgagee,  whether  the  payment 
is  made  in  money,  or  by  holding  the  mortgagee  in  possession 
to  account  for  the  use,  income  or  proiits,  was  settled  in  this 
court  at  an  early  day.  The  payment  is  recognized,  and  the 
•extinguishment  is  as  operative  in  a  court  of  law,  as  in  a  court 
of  equity ;  and  the  mortgagor  may  maintain  trover  or  detinue 
for  the  recovery  of  the  chattels. — McGowen  v.  Young,  2  St. 
and  Port.  160 ;  Hamer  v.  Hat'rell,  Ih.  323 ;  Desliazo  v.  Lewis, 
5,  Ih.  91 ;  Harrison,  v.  Hicks,  1  Port.  423 ;  Brown  v.  Lips- 
•coinb,  9  Port.  472;  Sims  v.  Can  field,  2  Ala.  555;  Geron  v. 
Geron,  15  Ala.  558  ;  Shiver  v.  Johnston,  62  Ala.  37.  But  an 
action  can  not  be  maintained  against  the  mortgagee,  nor  can  a 
recovery  by  him  in  detinue  be  defeated  or  lessened,  by  proof  of 
partial  payment  of  the  debt.  Nothing  less  than  payment  of 
the  entire  del)t,  and  all  just  charges  will  enable  the  mortgagor 
to  recover  the  chattels  of  the  mortgagee,  or  defeat  his  recovery 
in  detinue.  In  trover  by  the  mortgagee  against  the  mortgagor, 
■or  against  one  claiming  under  him,  the  rule  is  different,  and  on 
proof  of  partial  payment,  the  recovery  by  the  mortgagee  may 
be  limited  to  the  amount  of  the  debt  actually  due,  secured  by 
the  mortgage. — McGowen  v.  Yotmg,  2  Stew,  tfc  Port.  160 ; 
Bell  V.  Pharr,  7  Ala.  807 ;  Morrismi  v.  Judge,  14  Ala.  1 82.  The 
principle  of  these  cases  is,  that  the  title  of  the  mortgagee  is  in 
its  very  nature  conditional  and  defeasible.  If  the  debt  is  paid 
on  or  before  the  law  day,  the  condition  of  the  mortgage  is  sat- 
isfied, the  title  defeated  by  tlie  terms  of  its  creation.  The  ac- 
ceptance of  payment  suljsequently  is  a  waiver  of  the  breach  of 
the  condition  and  forfeiture  l)y  the  mortgagee,  for  whose  bene- 
fit the  condition  was  reserved,  and  is  conclusive  evidence  of  his 
assent  to  the  extinguishment  of  his  title.  The  payment  may 
rest  wholly  in  parol,  but  the  title  to  personal  property  may  be 
•created  or  extinguished  by  psLrol.— Acker  v.  Bender,  33  Ala. 
230 ;  Morrow  v.  Turney,  35  Ala.  131. 

The  question  involved  in  the  instructions  as  to  the  effect  of  a 
tender  of  the  mortgage  delit,  after  default,  and  after  the  mort- 
gagee or  his  assignee  has  rightfully  taken '  possession  of  the 
chattels,  has  not  been  heretofore  directly  presented  to  this  court. 
Speaking  of  it,  the  court,  in  Sims  v.  Canfield,  2  Ala.  555,  said  : 
"It  is  very  possible,  as  the  law  of  mortgages  is  understood  at 
this  day,  that  a  tender  of  the  money  due,  if  made  before  the 
mortgagee  acquires  possession,  after  a  default  -in  the  condition, 
may  destroy  the  title  of  the  mortgagee.  However  this  may  be, 
we  find  no  adjudicated  case  which  determines  that  a  title  once 
vested  by  possession  and  default,  can  be  divested  by  a  mere 
tender."  The  weight  of  authority  is,  perhaps,  that  a  tender 
of  the  mortgage  money,   made  after   default,    and  after  the 


372  SUPREME   COURT  [Dec.  Term, 

[Frank  v.  Pickens.] 

mortgagee  has  taken  possession,  will  not  extinguish  the  title  of 
the  mortgagee.  Payment  operates  an  extinguishment  because 
its  acceptance  is  a  waiver  of  the  breach  of  the  condition,  and 
of  the  consequent  forfeiture.  But  generally  it  is  considered 
that  a  tender  can  not  have  that  effect.  When  declined  there  is 
a  refusal  to  waive  the  forfeiture ;  and  whatever  may  be  the 
risks  or  liabilities  the  mortgagee  may  incur,  if  the  chattels 
should  perish  or  deteriorate  in  value^  is  matter  for  consideration 
when  he  may  seek  the  enforcement  of  the  debt  against  the 
mortgagor  personally,  or  when  in  a  court  of  equity  the  latter 
may  claim  redemption.  In  view  of  our  former  decisions,  we 
prefer  to  leave  the  question  for  the  present  undecided. 

A  tender  before  or  after  the  law  day,  or  before  the  mortgagee 
has  taken  possession,  can  not  operate  to  extinguish  the  title  of 
the  mortgagee,  unless  it  is  kept  good.  There  are  authorities 
which  hold  that  the  title  of  a  mortgagee  of  real  estate  may  be 
extinguished  by  a  tender  of  the  mortgage  debt,  after  default, 
and  tliat  the  extinguishment  will  operate  though  the  tender  is 
not  kept  good.  Ttiese  authorities  rest  upon  a  theory  of  mort- 
^^es  of  real  estate,  which  does  not  here  prevail. —  Welsh  v. 
jPMllips,  54  Ala.  309.  A  payment  of  the  mortgage  debt  after 
the  law  day,  without  a  re-conveyance  from  the  mortgagee,  or 
an  entry  of  satisfaction  on  the  registration  of  the  mortgage,  as 
required  by  the  statute,  will  not  in  a  court  of  law  restore  the  fee 
to  the  mortgagor. — Collins  v.  jRohinson,  33  Ala.  91  ;  Slaughter 
V.  Swift,  67  Ala.  494.  A  tender  operates  as  a  payment  of  a  debt, 
and  can  operate  as  an  extinguishment  of  the  title  of  the  mort- 
gagee of  chattels,  for  no  other  reason  than  that  there  was  readi- 
ness and  willingness  to  pay  the  debt,  or  to  perform  the  condi- 
tion of  the  mortgage,  and  that  actual  payment  or  performance 
was  prevented  by  the  wrongful  refusal  of  the  party  to  whom 
either  was  due,  to  accept  it  wlien  tendered.  The  tender  having 
been  made,  there  is  a  duty  resting  upon  the  party  making  it,  to 
keep  the  money  safely,  ready  to  pay  it  over  whenever  the  other 
party  may  manifest  his  willingness  to  accept  it.  A  neglect  of 
the  duty,  or  disabling  himself  from  performing  it,  is  an  abandon- 
ment of  the  tender.  And  when  the  benefit  of  the  tender  is 
claimed  in  court,  the  money  must  be  produced  and  placed  in 
the  custody  of  the  court,  so  that  if  the  tender  is  adjudged 
good,  the  money  may  be  awarded  to  the  party  to  whom  it  is 
then  ascertained  to  belong  rightfully. — Smith  v.  Phillips,  47 
Wis.  202. 

Upon  the  evidence  of  the  plaintiff,  and  what  occurred  on  the 
trial  in  the  presence  of  the  court,  it  is  apparent  the  tender  was 
not  kept  good.  The  trial  was  commenced  and  fifty  dollars  was 
deposited  with  tlie  clerk,  sixty  dollars  having  been  tendered 
before  the  commencement  of  suit.     Some  evidence  having  been 
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introduced,  ten  dollars  is  added,  making  sixty  dollars,  the  sura 
he  had  previonsly  tendered.  A  plea  of  tender,  the  statute  re- 
quires shall  be  accompanied  with  the  payment  of  the  money  to 
the  clerk  of  the  court.  The  party  can  not  speculate  on  the 
evidence,  deferring  the  payment  until  it  is  disclosed  what  is 
the  least  sum  he  can  pay  according  to  its  weight  or  its  tenden- 
cies. If  there  is  error  in  any  of  the  rulings  of  the  Circuit 
Court,  injury  from  them  has  not  resulted  to  the  appellant. 
Upon  the  undisputed  evidence,  he  had  not  kept  good  the  ten- 
der made,  and  upon  the  tender,  his  right  of  recovery  in  any 
event  depended.  •  If  the  present  judgment  were  reversed,  upon 
another  trial,  a  judgment  against  him  must  be  pronounced. 
Affirmed. 


.    Pollock  &  Co.  V,  Gantt. 

Action  on  Attachmerit  Bond. 

1.  General  rules  for  recovery  of  damages. — Among  the  general  rules  for 
the  recovery  of  damages  are  the  following:  (1).  They  must  be  the  natu- 
ral and  proximate  consequence  of  the  wrong  done,  not  the  remote  or  ac- 
cidental result ;  (2)  special  damages  can  be  recovered  only  when  they 
are  not  too  remote,  and  are  specially  declared  on  and  claimed  in  the  com- 
plaint ;  and  (3)  what  are  termed  speculative  damages — that  is,  possible 
or  even  probable  profits  that,  it  is  claimed,  could  have  been  realized,  but 
for  the  tortious  act  or  breach  of  contract  charged  against  the  defendant — 
are  too  remote  and  can  not  be  recovered. 

2.  Credit  as  a  collective  fact  to  which  witness  may  testify. — Good  or  bad 
credit  is  a  conclusion  of  fact,  partly  based  upon  opinion,  founded  more  or 
less  on  reputation ;  and  to  credit,  as  a  fact,  any  witness  shown  to  pos- 
sess sufficient  knowledge  of  the  subject,  may  testify ;  but  such  witness 
can  not  speak  of  its  value  in  dollars  and  cents,  that  being  a  matter  of  in- 
ference for  the  jury  to  determine. 

3.  E.rtent  of  a  mercliant's  business  ;  ivhen  a  fact  to  which  a  witness  may 
testify. — A  witness  may  testify  to  the  extent  of  a  merchant's  business, 
and  the  rate  or  average  of  profits  he  may  realize  on  sales,  above  expenses, 
if  within  his  knowledge ;  but  he  can  not  give  his  judgment  or  opinion  as 
to  the  extent  of  loss  a  merchant  will  suffer  by  the  breaking  up  of  his 
business.  Such  (juestion  is  dependent  on  so  many  elements  of  fact  and 
circumstance,  that  any  estimate  that  might  be  attempted,  would  neces- 
sarily be  opinion  or  conclusion. 

4.  Action  on  attachment  bond  ;  what  damages  too  remote. — In  an  action 
on  an  attachment  bond,  in  which  the  only  averment  of  special  damage 
is,  that  "  the  plaintiff  was  engaged  in  the  mercantile  business,  and  had 
a  good  reputation,  credit,  business  and  good  customers  ;  and  tluit  by,  and 
in  consequence  of  the  levy  of  said  attachment  on  his  projierty  and  effects, 
liis  business,  reputation  and  credit  have  been  destroved  and  lost,  and  his 
customers  have  withdrawn,  to  the  loss  and  special  damage  of  the  plain- 
tiff," etc.,  it  is  not  competent  for  the  plaintiff  to  show,  tliat  at  the  time  of, 
and  prior  to  the  levy  he  was  making  advances  to  timber-men  and  others. 
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and  that  thereby  he  had  become  interested  in  the  handling  of  timber  and 
crops,  and  that  his  mercantile  business  being  stopped,  he  lost  these  ad- 
vantages, and  lost  his  advances  and  the  shipment  of  his  timber.  Such 
matters  are  inadmissible,  because  there  is  no  averment  in  the  complaint 
authorizing  them,  and  on  the  further  ground,  that  if  there  had  been  such 
an  averment,  the  damages  claimed  on  account  thereof,  are  speculative- 
and  too  remote. 

5.  Attachment  sued  out  by  agent ;  for  nhat  damages  the  principal  liable. 
Where  an  attachment  was  sued  out  by  an  agent,  and  it  is  neither  shown 
that  he  was  thereunto  authorized  or  instructed,  nor  that  the  principal 
ever  repudiated  the  suit,  this  subjected  the  principal  to  actual  damages, 
if  no  cause  existed  for  suing  out  the  process  ;  but  he  is  not  responsible 
for  the  malice,  vexatious  conduct,  or  wantonness  of  the  agent,  unless  he 
caused,  or  participated  in  such  evil  motive  or  conduct. 

6.  When  prior  attachments  admis-nhle  on  trial  of  action  on  attachment 
bond. — It  is  competent  for  a  defendant  to  prove,  for  the  purpose  of  affect- 
ing the  recovery  of  exemplary  or  vindictive  damages,  tliat  prior  to  the 
issuance  of  his  attachment,  his  agent  by  whom  it  was  sued  out,  had  notice 
that  other  creditors  of  the  plaintiff  had,  on  that  day,  obtained  attach- 
ments against  him  on  the  same  ground  as  that  alleged  in  defendant's  at- 
tachment. But  such  testimony  can  not  affect  the  actual  damages  which 
the  plaintiff  is  entitled  to  recover. 

7.  Attachment ;  ichen  ivrongfully  sued  oat. — No  matter  how  well  found- 
ed the  belief  of  the  attaching  creditor,  that  a  statutory  ground  exists  for 
sueing  out  the  attachment,  if  he  be  mistaken  or  misinformed,  and  no 
ground  in  fact  exists  therefor,  then  the  attachment  is  wrongful,  and  there 
may  be  a  recovery  of  the  actual  damages  sustained,  which  is  measured 
by  the  actual  injury  which  the  issue  and  levy  of  the  attachment  occa- 
sioned. 


Appeal  from  Conecuh  Circuit  Court, 

Tried  before  Hon.  John  P.  PIubbakd. 

This  was  an  action  by  M.  A.  Gantt,  the  appellee,  against  J. 
Pollock  and  others,  the  appellants;  was  commenced  on  18th 
July,  1881,  and  was  found'ed  on  a  bond  executed  by  the  appel- 
lants to  procure  an  attachment  in  favor  of  Pollock  &  Co. 
fainst  the  appellee.  The  attachment  was  sued  out  by  one 
eil  as  the  agent  of  Pollock  &  Co.  on  the  13th  April,  1881, 
and  was  levied  on  the  next  day  thereafter  by  the  sheriff  of  Con- 
ecuh county,  on  a  stock  of  goods,  wares  and  merchandise  be- 
longing to  the  appellee.  On  the  trial  the  plaintiff  in  the  court 
below  read  to  the  jurj^  the  papers  relating  to  the  attachment 
suit,  and  was  then  examined  as  a  witness  on  his  own  behalf,  and 
he  testified,  in  substance,  among  other  things,  as  follows :  That 
at  the  time  of  the  issuance  and  levy  of  the  attachment,  he  was 
in  the  timber  business,  and  was  furnishing  advances  to  farmers 
under  crop  liens  and  mortgages,  and  to  "timber-getters"  under 
contracts,  such  advances  to  be  made  along  during  the  year  1881, 
his  trade  being  about  $15,000,00  a  year,  and  that  by  reason  of 
the  attachment  he  failed  to  meet  his  contracts  for  advances, 
and  thereby  he  sustained  loss ;  and  that  at  that  time  he  was  do- 
ing a  general  mercantile  business  in  the  town  of  Evergreen. 
He  was  then  asked  by  his  counsel  this  question  :  "  How  much 
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business  would  you  have  done  on  the  contracts  in  the  year  with' 
the  customers  to  whom  you  had  begun  to  advance,  if  you  had 
gone  on,"  to  which  he  answered,  "  some  ten  or  fifteen  thousand; 
dollars."  The  plaintiff  having  further  testified,  that  his  credit 
was,  prior  to  the  issue  of  the  attachment,  good  for  $10,000.00 
or  $15,000.00,  was  asked  by  his  counsel  this  question:  "What 
sort  of  credit  did  you  have  when  the  attachment  was  sued  out," 
to  which  the  plaintiff  answered,  "I  had  a  good  credit  and  could 
buy  all  the  goods  I  wanted."  He  was  then  asked  by  his  coun- 
sel this  question :  "  Since  the  levy  of  the  attachment,  what  is- 
your  credit  worth,"  to  which  he  replied,  "  I  have  had  no  credit 
since  that  time.  My  credit  was  ruined."  He  was  then  asked 
by  his  counsel  this  question  :  "What  effect  did  the  levy  of  the 
attachment  have  as  to  the  contracts  existing  with  you  and  your 
customers,  as  to  your  being  able  to  collect  or  not  collect  them," 
to  which  he  replied,  "it  had  a  bad  effect,  it  forced  my  custom- 
ers to  other  places  to  trade,  and  they  paid  their  accounts  there- 
first,"  He  was  then  asked  this  question  by  his  counsel :  "Have 
you  been  unable  to  comply  with  your  contracts  so  that  your- 
customers  would  not  comply  with  theirs,"  to  which  he  replied,, 
"  I  have  been  unable  to  carry  out  my  contracts,  and  in  many 
cases  my  customers  would  not  pay  me  for  that  reason."  He 
was  then  asked  this  question  by  his  counsel:  "What  effect  did 
it  have  on  your  timber  business,"  to  which  he  answered,  "it 
had  a  pretty  bad  effect,  stopped  the  business,  was  not  able  to 
carry  the  contracts  through,  and  some  timber  that  I  got  out 
could  not  be  gotten  off  and  is  rotting  in  the  woods."  He  was- 
then  asked  by  liis  counsel  this  question :  "  How  much  was  the 
timber  lying  in  the  woods  which  you  failed  to  get  off,  worth," 
to  which  he  answered,  "  about  one  thousand  dollars."  To  each 
of  these  questions  and  to  the  answers  thereto,  the  defendants 
duly  and  separately  objected,  and  their  several  objections  hav- 
ing been  overruled  by  the  court,  they  separately  excepted. 

The  defendants,  among  other  things,  showed,  that  prior  to 
the  issuance  of  the  attachment  by  Pollock  &  Co.,  other  attach- 
ments had  been  sued  out  against  the  plaintiff  by  other  of  his- 
creditors,  on  the  same  ground,  and  levied  on  his  stock  of  goods,, 
wares  and  merchandise ;  and  they  thereupon  offered  to  prove^. 
that  the  agent  of  Pollock  &  Co.",  who  sued  out  their  attachment,, 
before  doing  so,  had  notice  that  the  other  attachments  had  been 
issued  and  levied ;  but  the  court,  on  objection  by  plaintiff,  re- 
fused to  allow  the  defendants  to  make  the  offered  proof,  and 
they  excepted.  Numerous  other  exceptions  were  taken  by  de- 
fendants to  the  rulings  of  the  Circuit  Court  on  the  trial,  but  it 
is  not  necessary  to  set  them  out.  The  other  material  facts  are 
stated  in  the  opinion.  The  jury  brought  in  a  verdict  for  the- 
plaintiff,  assessing  his  actual  damages  at  $300.00  and  his  vin- 
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dictive  damages  at  $1,000.00,  on  which  a  judgment  was  ren- 
dered against  the  defendants.  The  rulings  of  the  Circuit  Court 
above  noted  are  among  the  errors  assigned  by  the  appellants. 

Farnham  &  Rabb,  for  appellants. — (1).  The  defendant  in 
attachment,  in  an  action  on  the  attachment  bond,  is  not  entitled 
to  recover  damages  which  are  not  the  natural,  proximate,  legal 
result  or  consequence  of  the  wrongful  act.  Remote  and  specu- 
lative damages  are  not  recoverable. — Drake  on  Att,  §§  175-8, 
and  cases  cited ;  Donnell  v.  Jones,  13  Ala.  490,  and  cases  cited. 
(2).  In  such  action  proof  of  speculative  damages  arising  from 
loss  of  reputation,  credit  or  business,  or  the  M^thdrawal  of  par- 
ticular customers  can  not  be  made,  -unless  such  special  damages 
are  averred  in  the  complaint. — Donnell  v.  Jones,  sujyt^a  ^  Leiois 
V.  PauU,  42  Ala.  136 ;  Dothard  v.  Sheid,  ante,  p.  135.  (3). 
*'  The  general  rule  requires,  that  witnesses  should  depose  only 
to  facts,  and  such  facts  too,  as  come  within  their  knowledge. 
The  expression  of  opinions,  the  belief  of  the  witness  or  deduc- 
tions from  the  facts,  are  not  proper  evidence  as  coming  from 
the  witness,  and  when  such  deductions  are  made  by  the  wit- 
ness, the  province  of  the  jury  is  invaded."  Brice  c&  Co.  v. 
Xide,  30  Ala.  647,  and  cases  cited.  (4).  To  repel  the  imputa- 
tion of  malice,  the  fact  that  other  attachments,  of  which  the 
plaintiff  therein  had  notice,  had  been  issued,  is  competent  evi- 
dence.— Cuthbert  V.  Neioell,  7  Ala.  457;  Yarborough  v.  Hud- 
■son,  19  x\la.  653;  Goldsmith,  Forcheimer  &  Co.  v.  Picard,  27 
Ala.  142;  Lockhartv.  Woods,  38  Ala.  631.  (5).  In  this  action 
jnalice  of  an  agent  can  not  be  imputed  to  the  principal;  and. 
where,  as  in  this  case,  the  attachment  was  sued  out  by  an  agent, 
110  vindictive  damages  can  be  recovered. — Kirksey  v.  Jones,  7 
Ala.  622;  McCulhugh  v.  Walton,  11  Ala.492. 

Stallworth   &   Burnett,  contra.     (No  brief  came  to   the 
lands  of  the  reporter.) 

STONE,  J. — The  present  is  a  suit  by  a  merchant,  and  com- 
plains that  Pollock  &  Co.  wrongfully  and  vexatiously  sued  out 
an  attachment  against  him,  and  procured  it  to  be  levied  on  his 
stock  of  merchandise.  The  suit  is  on  the  bond  given  to  pro- 
cure the  attachment.  The  special  ground  of  the  attachment 
was,  "  that  the  said  M.  A.  Gantt  has  moneys,  property  or 
.effects  liable  to  satisfy  his  debts,  which  he  fraudulently  with- 
holds." Two  other  attachments  had  been  previously,  but  on 
the  same  day,  sued  out  against  Gantt  by  other  creditors,  and 
had  been  levied  on  the  same  stock  of  merchandise.  The 
ground  on  which  those  other  attachments  were  issued,  was  the 
^ame  as  that  on  which  the  present  one  was  sued  out ;  and  the 
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recoveries  in  those  prior  suits  greatly  exceeded  the  sum  the 
merchandise  yielded,  after  setting  apart  to  the  defendant  one 
thousand  dollars  in  value,  of  the  goods,  claimed  and  alloMed  to 
him  as  exempt.  The  attachment  in  favor  of  Pollock  &  Co. 
was  sued  out  by  an  agent,  and  the  record  is  silent  as  to  the  au- 
thority under  which  the  agent  acted.  The  complaint  sets 
forth  a  copy  of  the  bond,,  avers  that  the  alleged  ground  on 
which  the  attachment  was  issued  is  untrue,  and  avers  separate- 
ly, first,  that  it  was  wrongfully  sued  out,  and,  second,  that  it 
was  wrongfully  and  vexatiously  sued  out.  It  contains  also  an 
averment  of  special  damage,  "  that  at  the  time  of  suing  out 
and  levy  of  said  attachment  on  the  goods,  wares,  chattels  and 
merchandise  of  the  plaintiff,  by  the  defendants,  J.  Pollock  & 
Co.,  he,  the  plaintiff,  was  engaged  in  the  mercantile  business, 
and  had  a  good  reputation,  credit,  business  and  good  customers; 
and  that  by,  and  in  consequence  of  the  levy  of  said  attachment 
on  his  property  and  effects,  his  business,  reputation  and  credit 
have  been  destroyed  and  lost,  and  his  customei'S  have  with- 
drawn— to  the  loss  and  .special  damage  of  the  plaintiff,"  etc. 
It  will  be  observed  that  the  special  damage  herein  averred,  re- 
lates to  his  reputation  and  credit  as  a  merchant,  and  the  value 
and  profitableness  of  his  business  as  a  merchant. 

Among  the  general  rules  for  the  recovery  of  damages,  are 
the  following:  that  they  nmst  be  the  natural  and  proximate 
consequence  of  the  wrong  done ;  not  the  remote,  or  accidental 
result.  And  special  damages  can  be  recovered  only  when  they 
are  not  too  remote,  and  are  specially  counted  on  and  claimed 
.in  the  complaint.  What  are  termed  speculative  damages — that 
is,  possible  or  even  probable  profits  that,  it  is  claimed,  could 
have  been  realized  but  for  the  tortious  act  or  breach  of  con- 
tract charged  against  defendant  —  are  too  remote  and  can  not  be 
recovered.  —  Culver  v.  Hill,  68  Ala.  66;  Donnell  v.  Jones,  13 
Ala.  490  ;  0^  Grady  v.  Julian,  34  Ala.  88  ;  Boiling  v.  Tate,  65 
Ala.  417 ;  Sims  v.  Olazener,  14  Ala.  695 ;  Burton  v.  Holley,  29 
Ala.  318;  Higginsv.  Mansfield,  62  Ala.  267. 

The  ground  on  which  special  damages  are  claimed  in  this 
case,  may  be  summarized  as  follows  :  Ihat  plaintiff  was  a  mer- 
chant of  good  reputation  and  credit,  had  good  customers  and 
was  doing  a  good  business,  and  that  by  the  issue  and  levy  of 
the  attachment,  his  credit  was  destroyed,  and  his  business  broken 
up.  The  issue  formed  on  these  averments  opened  the  door  for 
proof  and  disproof  of  every  material  fact  embraced  within  the 
issue  thus  formed.  It  opened  the  door  no  wider.  It  did  not 
let  in  evidence  of  any  special  damage,  of  which  the  averments 
in  the  complaint  give  no  notice.  Tnis,  for  the  obvious  reason, 
that  any  other  rule  would  operate  a  surprise  and  injustice  to 
the  defendants.     Hence  the  rule  requiring  special  averments,  to 
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authorize  a  recovery  of  special  damages.  And  if  the  damages 
claimed  be  of  the  class  called  speculative,  or  othei'wise  too  re- 
mote, even  special  averments  will  not  authorize  their  recovery. 

The  general  rule  is  that  only  facts  can  be  given  in  evidence. 
Facts  are  sometimes  simple,  sometimes  collective.  Still,  the 
witnesses  speak  only  of  facts.  It  is  for  the  jury  to  draw  in- 
ferences and  conclusions.  There  are"  exceptions  to  this  rule. 
Experts  can  testify  to  opinions ;  and  there  are  many  questions 
upon  which  a  non-expert  witness  may  express  his  judgment  or 
opinion.  Value,  length  of  time,  distance,  and  many  others, 
fall  under  this  class.  So,  good  or  bad  character,  good  or  bad 
credit,  is -a  conclusion  of  fact,  partly  based  on  opinion  and 
judgment,  founded  more  or  less  on  reputation ;  and,  the  proper 
predicate  being  laid,  any  one  may  testify  to  it  as  a  fact ;  a  col- 
lective fact,  made  up  of  many  known  ingredients.  The  proper 
predicate  to  be  laid  is,  that  the  witness  has  sufficient  knowledge 
of  the  subject — character  or  credit — about  which  he  proposes 
to  testify.  So,  if  a  witness  has-  sufficient  knowledge,  he  can 
speak  of  credit  as  a  fact,  and  the  extent  of  it.  lie  can  not 
speak  of  its  value  in  dollars  and  cents.  That  is  a  question  of 
inference  for  the  jury  to  draw.  And  a  witness  may  testify  to 
the  extent  of  a  merchant's  business,  and  the  rate,  or  average 
of  profits  he  may  realize  on  sales,  above  expenses,  if  these  are 
matters  within  his  knowledge ;  but  he  can  not  give  his  judg- 
ment or  opinion  as  to  the  extent  of  loss  a  merchant  will  suffer 
by  the  breaking  up  of  his  business.  Such  question  is  depend- 
ent on  so  many  elements  of  fact  and  circumstance,  that  any 
estimate  that  might  be  attempted,  would  necessarily  be^ 
opinion,  or  conclusion.  This  is  a  question  for  the  jury,  not  for 
direct  testimony. 

Proof  was  offered  by  plaintiff,  and  received  by  the  court 
against  the  objection  of  defendants,  that  plaintiff  was  making 
advances  to  timbermen  and  others,  and  that  thereby  he  had  be- 
come interested  in  the  handling  of  timber  and  crops;  and  his 
mercantile  business  being  stopped,  he  lost  these  advantages,  lost 
his  advances,  and  lost  the  shipment  of  his  timber.  These  mat- 
ters of  proof,  each  and  all,  were  inadmissible.  There  was  no 
averment  in  the  complaint  to  authorize  them,  and  if  there  had 
been,  the  damages  claimed  on  those  accounts  are  speculative  and 
too  remote. 

In  this  case  tlie  attachment  was  sued  out  by  an  agent,  and 
there  is  no  proof  that  the  agent  was  authorized  or  instructed  to 
sue  out  the  process.  Neither  is  there  proof  that  the  principal 
ever  repudiated  the  suit.  It  was  prosecuted  to  judgment. 
This  subjected  the  principal  to  actual  damages,  if  no  cause 
existed  for  suing  it  out.  '  He  would  not  be  responsible  for  the 
malice,  vexatious  conduct,  or  wantonness  of  the  agent,  unless 
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lie  caused,  or  participated  in  such  evil  motive.  Malice  or  vex- 
atiousness  in  the  agent,  and  only  in  him,  does  not  expose  the 
principal  to  vindictive  damages. — Kirksey  v.  Jones,  7  Ala.  622  ;. 
McCuUoughv.  Walton,  \l" AXk.  492.  The  defendants  ought 
to  have  been  permitted  to  prove,  that  previous  to  the  suing  out 
of  their  attachment,  the  agent  by  vi^hom  it  was  done,  was  noti- 
fied that  other  creditors  of  the  plaintiff  had  on  that  day  sued 
out  attachments  against  him,  on  the  same  alleged  ground  as- 
that  set  foi'th  in  defendant's  attachment.  This  testimony  was 
admissible  on  the  question  of  exemplary  or  vindictive  damages. 
It  does  not  bear  on  the  question  of  actual  damages.  No  mat- 
ter how  well  founded  the  belief  of  the  attaching  creditor,  that 
a  statutory  ground  exists  for  suing  out  the  attachment,  if  he 
mistake,  or  be  misinformed,  and  there  be  in  fact  no  ground  for 
this  extraordinary  process,  then  the  attachment  is  wrongful^ 
and  there  may  be  a  recovery  of  the  actual  damage  done.  This 
is  measured  by  the  actual  injury  which  the  issue  and  levy  of 
the  particular  attachment  occasioned.     It  extends  no  farther. 

Several  of  the  rulings  of  the  Circuit  Court  are  not  reconcil- 
able with  the  views  expressed  above. 

Reversed  and  remanded. 


Burks  V,  Hubbard. 

Trover  for  the  Conversion  of  Cotton. 

1.  Agent;  authority  to  sdl  does  not  include  authority  to  sell  on  credit. 
It  is  a  principle  well  settled  in  the  law  of  agencj-,  that  an  authority  given 
an  agent  to  sell,  does  not  carry  with  it  an  authority  to  sell  on  credit,  but 
for  cash  only,  unless  such  be  the  usage  of  trade. 

2.  Special  agent;  no  authority  to  pay  his  oir,n  debts  irith  jrroperty  of 
principal. — A  special  agent  clothed  with  authority  to  sell  property  placed 
in  his  possession ,  can  not  do  so  by  disposing  of  su(^h  property  in  payment 
of  his  own  debt.  A  valid  exercise  of  his  authority  requires  that  the 
transactioij  should  be  one  for  the  benefit  of  the  principal  and  not  of  the 
agent — a  sale  proper  and  not  a  mere  barter. 

3.  Same  ;  parties  dealing  with  bound  to  ascertain  extent  of  authority. 
Any  one  dealing  with  such  special  agent  is  bound,  at  his  own  peril,  to  as- 
certain the  extent  of  his  authority. 

4.  Party  in  possession  of  mortgaged,  personal  property  ;  onus  on  him  to 
show  that  his  possession  is  rightful. — Where  personal  i)roperty  covered  by 
mortgage  is  traced  into  the  possession  of  a  party  who  had  constiuctive 
notice  of  the  mortgage,  and  he  seeks  to  defend  his  possession  by  sliowing 
that  it  was  rightful,  tlie  burden  rests  upon  liim  to  prove  his  defense.  And 
if  he  seeks  to  do  tliis,  ])y  showing  a  i)urchase  of  the  property  from  the 
mortgagor  acting  as  the  agent  of  the  mortgagee,  he  must  show  that  the 
mortgagor,  as  such  agent,  had  authority  to  sell,  and  that,  in  making  the 
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sale,  the  authority  conferred  upon  him  by  the  mortgagee  was  strictly  fol- 
lowed ;  and  that,  if  such  authority  was  restricted  to  a  sale  for  cash,  cash 
was  in  fact  paid  for  the  property. 

5.  Agent's  authority  to  sell ;  repudiation  of,  by  principal. — In  an  action 
of  trover  brought  by  a  mortgagee  against  a  party  who  claims  to  have 
purchased  from  the  mortgagor  as  the  agent  of  the  mortgagee,  it  is  com- 
petent for  the  plaintiff  to  show  a  prompt  repudiation  of  the  mortgagor's 
alleged  authority  to  sfll,  and  the  absence  of  such  acquiescence  as  might 
have  l^een  construed  into  a  ratification  of  the  sale.  And  for  this  purpose, 
the  debt  secured  by  the  mortgage  being  for  rent  and  advances  due  from 
the  mortgagor,  as  tenant,  to  the  mortgagee,  as  landlord,  the  fact,  that  the 
latter  had  sued  out  an  attachment  against  the  former  for  the  recovery  of 
such  rent  and  advances,  is  relevant,  and  the  writ  of  attachment  is  ad- 
missible in  evidence  for  the  sole  purpose  of  showing  this  fact. 

6.  Market  price  of  property ;  how  proved. — The  market  price  of  prop- 
erty being  a  conclusion  which  is  largely  made  up  of  presumptions,  may 
always  be  proved  by  the  opinions  of  witnesses,  based,  of  necessity,  in 
part  at  least,  on  hearsay. 

7.  Trover ;  measure  of  damages. — In  trover  it  is  competent  to  prove 
the  highest  value  of  the  property  alleged  to  have  been  converted  at  any 
time  between  the  date  of  conversion  and  the  time  of  the  trial,  as  it  is 
within  the  power  of  the  jury,  in  this  action,  to  assess  the  damages  of  the 
plaintiff  at  a  sum  based  on  such  value,  or  on  a  value  not  less  than  that 
■of  the  property  converted  at  the  date  of  the  conversion,  with  lawful  in- 
terest. 

8.  Same .—ThQ  discretion  of  the  jury,  in  selecting  the  exact  period  of 
Taluation,  in  trover,  should  be  exercised  in  such  manner  as  to  prevent 
the  defendant  from  reaping  pecuniary  profit  through  his  wrongful  act,  and, 
in  proper  cases,  to  permit  the  special  equities  or  hardships  of  the  partic- 
ular case  so  to  operate  in  the  mitigation  of  damages,  as  exact  justice  may 
require. 

Appeal  from  Montgomery  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbakd. 

This  action  was  brought  by  Samuel  D.  Tlubbard,  Jr.,  against 
W.  B,  Burks,  Creorge  P.  Burks  and  S.  J.  Rushton,  and  was 
commenced  on  the  26th  of  February,  1879.  The  complaint 
contained  three  counts,  the  first  of  which  was  in  trover  for  the 
alleged  conversion  by  the  defendants  of  eighteen  bales  of  cotton ; 
the  other  two  counts  were  in  case,  the  avennents  of  which  it  is 
unnecessary  to  set  out,  as  the  cause  was  tried  on  the  first  count. 
The  plaintiff  claimed  title  to  the  property  alleged  to  have  been 
converted,  under  a  mortgage  executed  by  one  S.  M.  Jones,  who, 
as  plaintiff's  tenant,  had  cultivated  lands  belonging  to  plaintiff 
in  Montgomery  county,  and  had  raised  thereon  a  crop  of  cot- 
ton. As  shown  b}'  the  bill  of  exceptions,  the  defendants  pleaded 
in  short,  by  consent :  1st.  "  The  general  issue  with  leave  to  give 
in  evidence  any  matter  of  defense,  or  in  bar,  which  could  be 
specially  pleaded  or  replied ;"  2d.  "  A  special  plea  that  the 
plaintiff  had  given  his  tenant,  S.  M.  Jones,  permission  or  au- 
thority to  sell  the  cotton  in  controversy ;  and  that  the  cotton 
purchased  by  defendants  from  said  tenant  Jones,  was  bought 
by  them  after  said  authority  had  been  given  by  plaintiff  to  said 
Jones,  as  aforesaid ;   and  that  said  cotton  was  sold  by  Jones  to 
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defendants  under  and  in  accordance  with  said  permission  or  au- 
thority," Upon  the  issues  thus  presented  the  cause  was  tried. 
On  the  trial,  the  plaintiff  read  in  evidence  a  mortgage  executed 
by  S.  M.  Jones,,  on  the  6th  of  October,  1877,  duly  acknowledged 
and  recorded  in  the  office  of  the  judge  of  probate  of  Montgom- 
ery county,  conveying,  among  other  things,  4''  the  entire  crop  of 
cotton  .  .  .  which  may  be  produced "  on  lands  in  said  county 
belonging  to  plaintiff  and  called  the  "  Bentley  Place,"  during 
the  year  1878.  The  testimony  of  witnesses  examined  on  the 
trial  tended  to  show,  that  Jones  cultivated  said  place  during 
said  year,  as  the  tenant  of  plaintiff,  and  raised  a  crop  of  cotton 
thereon ;  that  j^laintiff  had  not  fully  collected  the  debt  secured 
by  the  mortgage,  and  that  Jones,  during  the  latter  part  of  1878^ 
sold  and  delivered  to  defendants  thirteen  bales  of  cotton.  The 
evidence  was  conflicting  as  to  what  part  of  this  cotton  was  raised 
on  the  "Bentley  Place;"  the  evidence  introduced  on  behalf  of 
the  plaintiff  tending  to  show  that  all  of  it  was  raised  on  said 
place,  while  that  introduced  on  behalf  of  the  defendants  tended 
to  show  that  only  seven  bales  thereof  were  raised  on  said  place. 
The  plaintiff  introduced  and  examined  as  a  witness  one  C.  A. 
Allen,  who  testified,  "  that  he  is  now,  and  has  been  for  years 
past,  engaged  in  the  cotton  and  warehouse  business,  and  is  ac- 
quainted with  the  current  prices  and  market  value  of  cotton. 
Plaintiff",  thereupon,  asked  said  witness  to  state,  if  he  knew,  the 
highest  point  or  price  to  which  cotton  had  reached  at  any  given 
time  since  the  1st  day  of  October,  1878.  Defendants  objected 
to  this  question,  but  the  court  overruled  the  objection  and  al- 
lowed the  witness  to  ansM'er.  To  this  ruling  of  the  court  de- 
fendants duly  excepted.  Witness  then  answered,  that  the  price 
of  cotton  depended  largely  upon  the  grade  or  quality,  the  char- 
acter of  the  soil  upon  which  it  was  grown,  and  upon  a  variety 
of  other  causes  and  circumstances;  and  that  the  highest  and 
best  grade  of  cotton,  for  a  very  short  time  during  the  spring  of 
1879,  touched  thirteen  cents  per  pound.  Defendants  objected 
to  this  answer  and  moved  to  exclude  the  same ;  but  the  court 
overruled  the  objection  and  motion,  and  defendants  duly  ex- 
cepted." The  plaintiff  also  offered  in  evidence  "the  attach- 
ment proceedings  in  the  case  of  S.  D.  Hubbard  v,  S.  M.  Jones, 
in  the  Circuit  Court  of  Montgomery  county,  decided  at  the 
December  Term,  1878,  of  said  court,  including  therein  the  affi- 
davit, bond,  attachment  writ,  the  levy  of  the  sheriff  endorsed 
on  the  writ  and  the  judgment  entry  in  said  cause.  To  this  de- 
fendants objected,  but  the  court  overruled  the  objection  so  far 
as  to  permit  the  writ  of  attachment  in  said  case,  with  the  sher- 
iff's levy  endorsed  tliereon,  to  go  in  evidence  to  the  jury,  only 
to  show  that  an  attachment  had  been  issued  and  levied,  to  which 
ruling  of  the  court"  defendants  excepted.     The  plaintiff  then 
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read  in  evidence  the  said  writ  with  the  levy  of  the  sheriff  en- 
dorsed thereon,  which  is  made  an  exhibit  to  the  bill  of  excep- 
tions, is  dated  the  25th  October,  1878,  and  shows  that  it  was 
issued  to  attach  the  crops  raised  by  said  Jones  during  said  year 
on  the  "  Bentley  Place,"  to  pay  the  debt  which  was  secured  by 
said  mortgage  to  plaintiff,  and  that  it  was  levied  on  part  of  said 
crops,  on  the  same  day  it  was  issued.  The  evidence  further 
■tended  to  prove,  that  on  the  1st  day  of  August,  1878,  said  Jones 
was  indebted  to  defendants  in  the  sum  of  about  $150.00,  which 
amount  was  paid  to  defendants  by  Jones  out  of  the  proceeds  of 
the  sale  of  the  thirteen  bales  of  cotton  which  they  purchased 
from  him  during  the  latter  part  of  1878;  that  after  the  1st  day 
of  August,  1878,  said  Jones  made  some  small  purchases  from 
■defendants  of  goods  and  merchandise,  the  particular  amount 
and  value  of  which  the  defendants  did  not  show,  which  were 
paid  for  out  of  the  purchase-money  of  the  cotton,  by  defend- 
ants giving  Jones  credit  therefor,  and  paying  him  the  balance 
in  money  along  as  the  cotton  was  bought;  tliat  the  balance  of 
the  proceeds  of  the  thirteen  bales  of  cotton  was  paid  in  money 
to  Jones  by  defendants;  that  said  cotton  was  purchased  prior  to 
25th  October,  1878,  in  open  market,  upon  the  public  streets  of 
Montgomery,  in  the  usual  course  of  trade,  in  good  faith  and 
without  any  knowledge  or  notice,  on  part  of  defendants,  that 
plaintiff  had  or  claimed  to  have  any  interest  in  or  lien  upon  said 
cotton.  Evidence  was  also  introduced  on  the  trial  tending  to 
show,  that  prior  to  the  purchase  by  defendants  from  Jones  of 
said  thirteen  bales  of  cotton,  or  any  part  thereof,  plaintiff  had 

fiven  Jones  authority  to  sell  the  cotton  raised  on  the  "Bentley 
lace"  during  the  year  1878. 
The  court,  on  the  written  request  of  the  plaintiff,  gave  to 
the  jury  the  following  charges :  1.  "If  the  jury  find  that  plain- 
tiff authorized  Jones  to  sell  the  cotton  raised  on  said  Bentley 
place  for  the  purpose  of  getting  the  money  therefor,  and  pay- 
ing it  to  plaintiff,  then  this  did  not  authorize  Jones  to  dispose 
of  said  cotton  in  payment  of  any  debt  he  owed,  or  for  any  thing 
but  money,  which  he  could  pay  the  plaintiff,  and  if  defendants 
received  said  cotton  in  payment  of  any  debt  Jones  owed  them, 
such  sale  was  not  authorized  by  such  agency  conferred  upon 
Jones  by  plaintiff,  if  the  jury  find  that  this  was  all  the  authority 
Jones  had  to  sell  the  cotton."  2.  "If  the  private  instructions 
to  Jones  to  sell  for  money  to  ])e  paid  to  plaintiff  was  a  part  of 
the  authority  to  sell  the  cotton,  this  constituted  Jones  a  special 
agent,  and  defendants  bought  at  their  risk,  as  to  the  extent  of 
such  authority."  3.  "  The  burden  of  showing  the  amount  of 
money  paid  by  defendants  to  Jones,  and  the  amount  of  credit 
to  Jones'  account,  of  the  proceeds  of  the  cotton,  rested  upon 
the  defendants ;  and  if  they  have  failed  to  show  these  respect- 
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ive  amounts,  they  are  liable,  if  at  all,  for  the  value  of  all  the 
cotton  of  plaintiff  purchased  by  them  of  Jones."  To  the  giv-- 
ing  of  each  of  these  charges  the  defendants  separately  excepted. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  on  which 
the  court  rendered  judgment ;  and  from  this  judgment  the  de- 
fendants appealed,  and  here  assign  as  error  the  several  rulings 
of  the  Circuit  Court,  to  which  exceptions  were  reserved,  as 
above  noted. 

Rice  &  Wiley,  for  appellant. 

T.  M.  Arrington,  cmitra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERYILLE,  J. — It  is  a  principle  well  settled,  in  the  law 
of  agency,  that  an  authority  given  an  agent  to  sell  does  not  carry 
with  it  an  authority  to  sell  an  credit,  but  for  cash  only,  unless 
such  be  the  usage  of  trade. — 1  Parsons  on  Cont.  50 ;  J^alls  v. 
Gait/ier,  ,9  Port.  605.  Nor  can  a  special  agent,  entrusted  with 
the  possession  of  property,  who  is  authorized  to  sell  it,  do  so 
by  disposing  of  it  in  payment  of  his  own  debt.  A  valid  exer- 
cise of  his  authority  requires  that  the  transaction  should  be  one 
for  the  benefit  of  the  principal  and  not  of  the  agent — a  sale 
proper,  and  not  a  mere  barter.— Ben jamin  on  Sales,  §  742 ; 
PoimlVs  Adni'r  v.  Henry,  27  Ala.  612. 

And  one  dealing  with  such  special  agent  is  bound  at  his  own 
peril  to  ascertain  the  extent  of  his  authority. — Ckimmins  v. 
Beaumont,  68  Ala.  204;  1  Brick.  Dig.  p.  55,  §  35. 

The  first  two  charges  given  by  the  court  recognized  these 
principles,  and  were  authorized  by  the  evidence. 

Nor  do  we  see  that  there  was  any  error  in  the  last  charge  in 
regard  to  the  burden  of  proof.  When  the  plaintiff  proved  the 
possession  by  him  of  a  mortgage  on  the  cotton  purchased  by 
the  defendants,  and  that  they  had  constructive  notice  by  the 
fact  of  its  being  recorded,  it  devolved  on  the  defendants  to 
show  that  their  possession  was  rightful.  This  they  souglit  to 
do  by  showing  a  purchase  from  one  Jones,  who  was  alleged  to 
have  authority  to  sell  the  cotton  as  the  agent  of  the  plaintiff. 
.  This  authority  being  only  to  sell  for  cash,  and  its  exercise  being 
invoked  as  a  defense,  the  strict  and  lawful  pursuance  of  it  must 
be  proved.  The  ontis  always  rests  on  each  party  to  prove  every 
material  fact  necessary  to  make  out  his  case,  or  defense.  As 
defendants  might  be  liable  for  ail  the  cotton  traced  into  their 
possession,  even  if  Jones  had  authority  to  sell,  they  could  only 
rebut  this  prima  facie  case  by  proving  that  they  paid  money  or 
■cash,  the  sole  consideration  for  which  tliey  could  buy.     It  is 
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true  that  they  would  be  relieved  of  liability  so  far  as  they  did 
pay  money,  and  would  only  be  liable  to  the  extent  of  Jones* 
account  which  he  sought  to  pay  with  his  principal's  property. 
Nevertheless  the  burden  of  proof  rested  on  them  to  show  these 
respective  amounts,  and  this  was  all  the  charge  in  question  in- 
tended to  assert. — 1  "Whart,  Ev.  §  358. 

The  fact  that  an  attachment  was  sued  out  against  Jones  by 
the  appellee,  Hubbard,  was  relevant,  and  the  writ  of  attachment 
was  properly  admitted  in  evidence  for  the  sole  purpose  of  prov- 
ing this  fact.  It  was  competent  to  show  a  prompt  repudiation 
of  Jones'  alleged  authority  to  sell  the  cotton,  and  an  absence  of 
such  acquiescence  as  might  have  been  constnied  into  a  ratifica- 
tion of  the  act. 

The  testimony  of  Allen  as  to  the  price  of  cotton  was  properly 
admitted.  Taken  in  connection  with  the  preceding  interroga- 
tory and  answer,  it  obviously  had  reference  to  the  market  price 
of  cotton,  a  conclusion  which  is  largely  made  up  of  presump- 
tions, and  may  always  be  proved  by  the  opinions  of  witnesses 
based  of  necessity,  in  part  at  least,  on  hearsay. — 1  Whart.  Ev. 
§44S.  . 

It  was  also  competent  to  prove  the  fdghest  price  of  cotton  at 
any  time  between  the  date  of  conversion  and  the  time  of  the 
trial,  as  it  was  within  the  power  of  the  jury,  in  an  action  of  trover, 
to  assess  the  damages  of  the  plaintiff  at  a  sum  based  on  suck 
price,  or  on  a  price  not  less  than  the  value  of  the  cotton  at  the 
date  of  conversion,  with  lawful  interest. — Ewing  v.  Blount,  20 
Ala.  694;  Jenkins  v.  McConico,  26  Ala.  213.  This  discretion 
of  the  jury,  in  selecting  the  exact  period  of  valuation,  should 
be  exercised  in  such  manner  as  to  prevent  the  defendant  from 
reaping  pecuniary  profit  through  his  wrongful  act,  and,  at  the 
same  time,  in  proper  cases,  to  permit  the  special  equities  or  hard- 
ships of  the  particular  case  so  to  operate  in  the  mitigation  of 
damages,  as  exact  justice  may  require. —  Williams,  Achn'r,  v. 
Crum,  27  Ala.  468 ;  Loeb  Bros.  v.  Flash  Bros.,  65  Ala.  526  ^ 
6  Wait's  Act.  and  Def.  p.  222,  §  9. 

We  discover  no  error  in  the  record,  and  the  judgment  of  the 
Circuit  Court  is  affirmed. 
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Costepheiis  et  al,  v.  Dean  et  al. 

Sill  in  Equity  hy  Distributees  to  enforce  a  Vendor's  Lien  for 
unjpaid  Purchase-moriey  of  Land  sold  lyy  Decedent. 

1. — Interest  of  legatees  or  distributees  in  personal  assets. — Distributees 
or  legatees  have  no  title  to  the  personal  assets  of  a  decedent's  estate, 
and  are  not  appointed  by  law  to  demand  or  receive  them.  All  their  in- 
terest is  secondary,  and  is  capable  of  conversion  into  unqualified  owner- 
ship only  through  the  process  of  administration. 

2.  Right  of  legatees  or  distributees  to  sue  in  respect  to  personal  assets. 
In  respect  to  such  assets,  distributees  or  legatees,  as  a  general  rule,  can 
not  sue  any  other  person  than  the  executor  or  administrator,  because 
there  is  a  want  of  all  proper  privity  between  them  and  persons  who  may 
have  possession  of  personal  assets,  or  may  have  converted  them,  or,  when 
the  assets  are  in  the  form  of  debts,  between  them  and  the  debtors. 

3.  Same. — There  are  exceptional  cases,  however,  in  which  tliis  court, 
venturing  beyond  established  precedents  and  decisions,  has  dispensed 
with  the  presence  of  a  personal  representative,  and  permitted  the  next  of 
kin  to  sue,  or  distribution  to  be  made  to  them  directly ;  but  in  each  of 
these  cases  there  existed  some  special  facts,  indicating  clearly  that  tliere 
was  no  necessity  for  an  administrator,  that  if  one  was  appointed,  his  only 
duty  would  be  to  receive  with  one  hand,  and  with  the  other  make  dis- 
tribution ;  or  that  .without  administration,  the  parties  in  interest  being 
adults,  had  made  division  themselves. 

4.  Wlten  distributees  can  not  maintain  Mil  in  equity  to  enforce  vendor's 
lien. — But  where  the  decedent  was,  at  the  time  of  his  death,  an  adult  cit- 
izen of  this  State,  his  distributees  can  not  maintain  a  suit  in  equity  to  en- 
force a  vendor's  lien  for  unpaid  purchase-money  of  lands  sold  by  him, 
upon  the  sole  averment  that  he  died  about  thirteen  years  before  the  filing 
of  the  bill,  leaving  no  debts,  and  that  no  administration  had  ever  been 
had  upon  his  estate. 

5.  Bill  by  distributees  in  respect  to  personal  assets  ;  when  widow  should 
be  made  a  party. — If  such  a  suit  could  be  maintained  bv  distributees,  the 
widow,  being  entitled  to  share  in  the  personal  assets,  (Should  be  made  a 
party  to  the  hill ;  and  the  failure  to  make  her  a  party  is  fatal  on  demurrer 
to  the  complainants'  right  of  recovery. 

Appeal  from  Etowah  Chancery  Court. 

Heard  before  Hon.  H.  C.  Spp:ake. 

The  bill  in  this  cause  was  filed  on  8th  March,  1879,  by  the 
appellants,  as  the  only  lieirs  at  law  of  William  C.  Costephens, 
deceased,  againt  the  appellees,  to  enforce  a  vendor's  lien  for  an 
unpaid  balance  of  the  purchase-money  for  certain  lands,  which 
William  C.  Costephens  sold  and  conveyed  in  his  lifetime.  The 
complainants  aver  in  their  bill  that  "  their  father,  William  C. 
Costephens,  departed  this  life  in  Alal)ama  some  time  during 
the  year  1866  or  1867,  and  left  surviving  him,  as  his  lieirs  at 
law  and  all  his  heirs  at  law,  your  complainants,  and  that  their 
25 
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said  father  died  intestate,  and  there  has  never  been  any  admin- 
istration on  his  estate,  and  that  he  left  no  debts,  and  there  is  no 
necessity  for  an  administration."  Two  of  the  complainants 
were  minors  when  the  bill  was  filed.  The  appellees  answered 
the  bill,  and  incorporated  in  their  answer  a  demnrrer,  the 
grounds  of  which  are,  (1)  that  the  bill  should  have  been 
iiled  by  the  personal  representative  of  complainants'  father; 
(2)  that  the  bill  does  not  show  any  right  in  the  complain- 
'ants  to  file  it ;  and  (3)  that  the  widow  of  the  intestate  should 
have  been  made  a  party  defendant.  On  the  hearing,  had  upon 
the  demurrer,  a  motion  to  dismiss  the  l)ill  for  want  of  equity, 
and  upon  proof,  the  Chancery  Court  entered  a  decree  overruling 
the  demurrer,  but  dismissing  the  bill  on  the  facts  disclosed  by 
the  evidence.  The  view  taken  by  this  court  on  the  questions 
raised  by  the  demurrer,  renders  unnecessary  a  fuller  statement 
of  tiie  case  made  by  the  record.  The  decree  dismissing  the  bill 
is  here  assigned  as  error. 

Denson  &  DisQUE,  for  appellants. 

Aiken  &  Martin,  and  John  W,  Inzer,  contra. 

BRICKELL,  C.  J.— The  bill  is  filed  by  the  appellants,  as 
the  next  of  kin  of  William  C.  Costephens,  deceased,  entitled  to 
distribution  of  his  estate,  to  enforce  a  lien  on  certain  lands  for 
the  payment  of  promissory  notes  given  for  the  purchase-money 
thereof  by  one  Green,  payable  to  said  William  C,  who  in  his 
life  bargained,  sold  and  conveyed  the  lands  to  said  Green. 
The  primary  question  is,  whether  the  appellants  are  entitled  to 
maintain  the  suit,  or  whether  it  should  have  been  instituted  by 
an  administrator  of  said  William  C.  who  is  averred  to  have  died 
about  thirteen  years  before  the  filing  of  the  bill,  leaving  no 
debts. 

As  a  general  principle,  the  law  recognizes  an  executor  or  ad- 
ministrator as  the  only  representative  of  the  personal  assets  of 
a  decedent.  His  title  to  them  is  exclusive,  and  whatever  may 
be  the  lapse  of  time  intervening  between  the  death  of  the  own- 
er and  the  grant  of  letters  of  administration,  or  letters  testa- 
mentary, the  title  relates  to  the  death,  and  he  may  maintain 
suits  to  reduce  them  into  possession,  whether  they  were  at  the 
time  of  the  death,  choses  in  action,  or  were  subsequently  taken 
and  converted.— 1  Brick.  Dig.  932,  §§  261-64.  In  trust  he 
holds  them,  first  for  the  payment  of  debts,  and  secondarily,  in 
cases  of  intestacy,  for  distribution  to  the  next  of  kin,  or  where 
they  have  been  bequeathed,  for  the  benefit  of  legatees.  The 
trusts  are  charged  upon  the  legal  title,  and  that  resides 
solely  and  exclusively  in  the  personal  representative,  until  dis- 
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tribution  is  made,  or  by  an  assent  to  legacies,  he  may  part  with 
it. 

In  the  subject-matter  of  a  suit  involving  the  personal  assets, 
distributees  or  legatees  have  an  interest  differing  only  in  degree 
from  that  of  creditors.  In  respect  to  such  assets,  however, 
they  can  not  generally  sue  any  other  person  than  tlie  executor 
or  administrator,  because  there  is  a  want  of  all  proper  privity 
between  them  and  persons  who  may  have  possession,  or  may 
iave  converted  them,  or  when  the  assets  are  in  the  form  of 
debts,  between  them  and  the  debtors.  They  have  no  title  to 
the  assets,  and  are  not  appointed  by  law  to  demand  or  receive 
them;  all  their  interest  is  secondary,  and  is  capable  of  conver- 
sion into  unqualified  ownership,  only  through  the  process  of 
administration.  To  support  an  action  at  law,  or  a  bill  in  eq- 
uity, the  plaintiff  must  have  more  than  an  inchoate,  qualified  in- 
terest in  the  subject-matter  of  suit.  Borrowing  the  appropriate 
language  of  Mr.  Daniell,  "  a  bill  must  not  only  show  that  the 
defendant  is  liable  to  the  plaintiff's  demands,  or  has  some  inter- 
est in  the  subject-matter,  but  it  must  also  show  that  there  is 
fiuch  a  privity  between  him  and  the  plaintiff,  as  gives  the  plain- 
tiff a  right  to  sue  him ;  for  it  is  frequently  the  case,  that  a 
plaintiff  has  an  interest  in  the  subject-matter  of  the  suit,  which 
may  be  in  the  hands  of  a  defendant,  and  yet,  for  want  of  a  prop- 
er privity  between  them,  the  plaintiff  may  not  be  the  person 
entitled  to  call  upon  the  defendant  to  answer  his  demand."  An 
•illustration  or  an  instance  of  the  rule  he  mentions,  is  of  an  un- 
satisfied legatee  having  an  interest  in  the  personal  estate  of  his 
testator,  a  clear  equity  to  compel  its  due  administration,  and 
yet,  is  without  right  to  institute  suit  against  the  debtors  to  his 
testator's  estate  for  the  purpose  of  compelling  them  to  pay 
their  debts,  that  they  may  be  applied  in  satisfaction  of  his  leg- 
acy ;  "  for  there  is  no  privity  between  the  legatee  and  the  debt- 
ors, who  are  answerable  only  to  tlie  personal  representative  of 
the  testator."— 1  Dan.  Ch.  Pr.  322.  In  Gardner  v.  Gantt,  19 
Ala.  666,  it  was  said  by  Dakoax,  C.  J.:  "The  distributees  or 
next  of  kin  can  maintain  no  suit,  either  at  law  or  in  equity,  for 
the  mere  purpose  of  distribution,  until  letters  of  administra- 
tion have  been  duly  granted  upon  the  estate  of  the  deceased. 
This  principle  is  well  settled  by  authority,  but  even  without  de- 
cided cases,  no  other  rule  could  obtain,  for  the  reason  that  the 
law  casts  the  title  to  all  the  personal  estate  of  the  decedent  up- 
on his  personal  representative.  It  is  true,  that  he  holds  the 
title  as  trustee  to  pay  the  debts,  in  the  first  instance,  and 
then  to  make  distribution  according  to  the  statute  amongst 
those  entitled.  But  until  letters  of  administration  have  been 
granted,  the  legal  title  can  not  be  brought  before  the  court, 
and,  therefore,  it  can  not  be  bound  by  a  decree,  nor  can  the 
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court  see  that  the  trusts  have  been  executed.  For  instance,  if 
the  next  of  kin  should  iile  their  bill  for  distribution,  and  a  de- 
cree should  be  rendered,  it  could  not  bind  the  administrator 
who  might  be  afterwards  appointed ;  nor  would  such  a  decree 
afford  the  slightest  protection  to  those  against  whom  it  might  be 
rendered,  as  against  the  claims  of  the  administrator."  In  the  later 
case  of  Dagger  v.  Tayloe^  60  Ala.  504,  it  is  said :  "  The  general 
rule  in  a  court  of  equity  is,  that  neither  creditors,  nor  distribu- 
tees, nor  legatees,  can  maintain  a  bill  against  debtors  of  an  es- 
tate, to  subject  debts  they  may  owe  to  the  satisfaction  of  their 
demands.  There  is  a  want  of  privity  between  them  and  the 
debtors,  and  it  would  introduce  confusion  in  the  administration 
of  the  assets,  and  displace  the  power  of  the  personal  represen- 
tative. There  are  exceptions  to  the  rule ;  as  where  there  is  col- 
lusion between  the  debtors  and  the  personal  representative ;  or, 
where  he  is  insolvent,  and  there  is  just  apprehension  of  loss,  if 
he  is  permitted  to  collect  them ;  or,  as  is  said  by  Chancellor 
Kent  in  Long  v.  Magestre,  1  Johns,  Ch.  306,  where  there  is 
some  other  special  case  not  exactly  defined."  In  Marshall  v, 
Gayle,  58  Ala.  284,  the  bill  was  filed  by  distributees,  as  is  this 
bill,  to  enforce  a  lien  on  lands  for  the  payment  of  promissory 
notes  given  for  the  purchase-money,  upon  an  averment  that 
there  was  no  personal  representative,  that  there  were  no  valid 
debts  against  the  estate,  that  they  were  too  poor  to  give  the 
necessary  bond  for  administration,  and  were  not  able  to  procure 
any  person  to  take  administration.  The  estate  had  been  re- 
ported insolvent  by  an  administrator  in  chief,  who  had  resigned, 
and  it  was  apparent  there  were  claims  against  the  decedent, 
the  validity  of  which  was  disputed.  It  was  said  by  M.^jJNmG, 
J.,  that  "  it  is  only  1)y  an  administrator,  who  succeeds  to  the 
title  which  was  in  Mrs.  Gayle  at  her  death,  that  the  business  of 
an  estate  so  involved  can  be  conducted,  its  assets  be  gathered 
in,  its  debts  be  ascertained,  and  distribution  be  made." 

There  are  exceptional  cases,  in  the  words  of  Ch.  Kext,  "spe- 
cial cases  not  exactly  defined,"  in  which  this  court,  venturing 
beyond  established  precedents  and  decisions,  has  dispensed  vdui 
the  presence  of  a  personal  representative,  and  permitted  the 
next  of  kin  to  sue,  or  distribution  to  be  made  to  them  directly. 
Many,  if  not  all,  of  these  cases  are  collected  and  referred  to  in 
FretweU  v.  McLemore^  52  Ala.  124.  In  each  of  them  there 
existed  some  special  facts  indicating  clearly  that  there  was  no 
necessity  for  an  administrator — that  if  administration  was  taken, 
the  only  duty  resting  upon  an  administrator  would  be  to  re- 
ceive with  one  hand,  and  with  the  other  make  distribution ;  or 
without  the  intervention  of  an  administration,  the  parties  enti- 
tled, being  adults,  had  made  division  of  them.  In  several  of 
the  cases  the  decedents  were  persons  not  sui  juris,  infants,  or 
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married  women,  their  inability  to  contract  adding  strength  to 
an  averment  tliat  there  were  no  creditors  whose  rights  were  en- 
dangered. In  Fretioell  v.  MeLemore^  mtpra,  the  decedent  was 
a  citizen  of  Georgia,  never  having  resided  in  this  State,  and 
prima  facie,  there  were  no  creditors  in  this  State,  wliose  rights 
it  was  the  duty  of  the  court  to  protect.  Another  feature  of 
these  cases,  distinguishing  them  from  the  present  is,  that  the 
settlement  of  the  estates,  of  which  the  decedent  was  one  of  the 
distributees,  was  the  subject-matter,  to  which  distribution  was 
an  incident,  and  it  was  decreed  directly.  In  courts  of  law, 
wherever  the  legal  title  is  necessary  to  support  an  action,  the 
presence  of  a  personal  representative  in  whom  it  is  vested, 
has  been  invariably  required. — Miller  v.  Eatman,  11.  Ala.  609. 
All  cases  in  which  distribution  of  personal  assets  is  permitted 
without  an  administration,  or  in  which  next  of  kin,  or  legatees 
are  permitted  in  their  names  to  sue  directly  for  their  recovery, 
are  exceptional.  There  is  a  departure  from  the  general  princi- 
ple, that  the  legal  title  to  the  estate  resides  exclusively  in  the 
personal  representative,  and  he  only  can  maintain  suits  for  their 
recovery.  In  all  such  cases  there  is  peril,  more  or  less  remote, 
in  obeying  the  decree  rendered  in  favor  of  the  next  of  kin. 
For,  if  there  should  be  subsequently  a  personal  representative 
appointed,  he  would  not  be  bound  by  the  decree — it  would  not 
be  evidence  against  him.  The  parties  who  had  yielded  to  and 
obeyed  the  decree,  would  be  compelled  to  double  vexa- 
tion, and  possibly  a  double  payment,  unless  they  could  protect 
themselves  by  proving  the  affirmative  facts  which  authorized 
the  recovery  by  the  next  of  kin. — Gardner  v.  Gantt,  stijyra. 
While  we  have  no  intention  to  depart  from,  or  modify  the 
former  decisions  on  this  question,  we  are  unwilling  to  extend 
them  to  a  case  like  the  present,  in  which  the  decedent  was  an 
adult  citizen  of  the  State,  and  his  next  of  kin  seek,  in  their 
own  namCj  to  recover  his  personal  estate  upon  the  sole  aver- 
ment, that  there  are  no  debts  against  tlie  estate ;  an  averment 
which  is  supported  only  by  the  presumption  sought  to  be  de- 
duced from  the  fact  that  a  number  of  years  have  elapsed  since 
his  death,  and  administration  has  not  been  taken.  There 
may  be  debts  existing  against  him  which  do  not  fall  within  the 
bar  of  the  statute  of  limitations,  defaults  as  executor,  or  as  ad- 
ministrator, or  in  some  other  fiduciary  capacity,  or  debts  paya- 
ble on  a  contingency,  the  contingency  not  happening  on 
which  they  are  payable  until  a  very  recent  period.  He  had 
the  capacity  to  incur  such  debts,  and  it  can  not  be  affirmed 
with  certainty  that  they  do  not  exist.  If  they  should  ex- 
ist, until  by  the  lapse  of  time  there  would  be  a  presump- 
tion of  payinent  of  the  debts  now  preferred  as  owing  the 
decedent,  these  appellees  would  be  in  peril  of    vexation  of 
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suit,  and  of  a  legal  recovery  by  a  personal  representative, 
against  which  a  decree  in  the  present  suit,  and  perform- 
ance of  it  could  not  protect  them.  The  case  is  without  the 
exceptional  cases  in  this  court,  in  which  next  of  kin  have 
been  decreed  distribution  in  the  absence  of  a  personal  repre- 
sentative, or  have  been  suifered  to  recover  the  personal  assets- 
in  their  own  names.  It  is  distinguishal)le  from  Hanrick  v. 
Walker,  50  Ala.  34,  in  which,  on  linal  settlement,  tlie  personal 
representative  had  distributed  to  the  sole  next  of  kin,  evidence 
of  debt,  upon  which  the  latter  was  allowed  to  sue  in  his  own 
name.  The  distribution  invested  him  with  the  absolute  title,, 
legal  and  equitable. 

There  is  yet  another  feature  of  the  case,  which  would,  in  its 
present  condition,  be  fatal  to  the  plaintiffs'  right  of  recovery. 
The  widow  pf  the  intestate  is  entitled  to  share  with  them  in 
the  distribution  of  the  assets,  and  she  is  not  made  a  party  in 
any  capacity.  The  omission  to  make  her  a  party  defendant, 
which  is  Ler  true  relation,  perhaps,  in  view  of  the  peculiar  facts 
of  the  case,  is  a  special  cause,  of  demurrer  to  the  bill. 

There  are  many  questions  of  importance,  and  not  without 
difficulty,  touching  the  merits  of  the  controversy,  upon  which 
an  expression  of  opinion  would  be  manifestly  improper  until 
they  are  presented  by  proper  parties.  There  was  no  error  of 
injury  to  the  appellants  in  the  decree  dismissing  the  bill,  and 
it  must  be  affirnied. 


Bird  V.  T^oinack. 

Action  of  Trespass  de  hoiiis  asportatis. 

1.  Trespass  de  bonis  asportatis ;  mitigation  of  damages. — In  trespass  de 
bonis  asportatis,  if  the  defendant  holds  a  mortgage  or  other  Uen  on  the 
property,  he  is  entitled  to  have  the  amount  secured  thereby  deducted  by 
way  of  recoupment ;  or  if  the  property  has  been  returned  to  the  plaintiff, 
this  fact  is  available  to  the  defendant  in  mitigation  of  damages. 

2.  Same. — But,  if  the  defendant  in  such  action,  being  a  mere  tres- 
passer, has  himself  applied  the  property  seized  by  him  to  the  plaintiff's 
use,  but  without  authority,  and  without  the  plaintiff's  consent,  express 
or  implied,  this  fact  is  not  available  to  him  in  mitigation  of  damages,  al- 
though the  use  to  which  the  property  was  applied,  was  the  satisfaction  of 
a  lien  which  a  third  party  held  thereon. 

3.  Same. — In  such  case  it  can  not  be  objected  that  the  plaintiff  is  thus 
permitted  to  reap  the  benefit  of  double  damages,  as  in  trespass,  exact 
compensation  is  not  always  the  rule. 

Appeal  from  Greene  Circuit  Court. 
Vol.  lxix. 
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Tried  before  Hon.  W.  S.  Mudd. 

This  was  an  action  of  trespass,  brought  by  Ann  M.  Womack 
against  William  P.  Bird,  to  recover  damages  for  the  alleged 
wrongful  taking  by  him  of  certain  cotton,  corn  and  cotton  seed 
in  the  complaint  described,  and  was  commenced  on  the  1st  of 
April,  1869.  The  defendant  pleaded  not  guilty,  and  on  issue 
joined  on  this  plea  the  cause  was  tried,  and  resulted  in  a  verdict 
and  judgment  for  the  plaintiff. 

The  evidence  introduced  on  behalf  of  the  plaintiff  tended  to 
show  the  commission  of  the  trespass  by  the  defendant  while  he 
was  acting  as  "  special  coroner,"  in  levying  an  attachment  issued 
from  the  Circuit  Court  of  said  county  on  the  ITth  December, 
1868,  in  favor  of  Bell  &  Moore  against  the  plaintiff  and  one 
Lowndes  Womack,  on  the  property  sued  for ;  and  that  "  after 
the  levy  none  of  said  property  ever  came  to  the  possession,  or 
went  to  the  use  or  benefit  of  plaintiff."  The  value  of  the  prop- 
erty was  also  proved.  The  defendant  then  produced  a  written 
instrument  executed  by  the  plaintiff  and  Lowndes  Womack  to 
Bell  &  Moore,  dated  February  28th,  1867,  and,  according  to  its 
terms  and  recitals,  creating  a  lien  in  the  nature  of  a  mortgage 
on  the  cotton  crop  to  be  raised  by  the  makers  thereof  on  a  tract 
of  land  known  as  the  "  Hay's  Mount  place,"  during  that  year, 
to-  secure  $1383.36,  for  money  advanced  to  them  by  Bell  & 
Moore,  to  enable  them  to  make  a  crop ;  and  "stated  to  the  court 
that  he  expected  to  introduce  evidence  tending  to  show,  that 
the  corn  and  cotton  levied  on  by  him  were  I'aised  by  the  plain- 
tiff in  1867,  on  the  Hay's  Mount  place;  that  the  writ  of  attach- 
ment under  which  he  levied  on  said  corn  and  cotton,  was  sued 
out  by  said  Bell  &^ Moore  to  enforce  the  collection  of  the  debt 
evidenced  and  secured  by  said  writing ;  that  said  Bell  of  said 
firm  was  with  him  when  he  made  said  levy,  and  had  agreed  to 
indemnify  him  against  loss  or  damage  by  reason  of  his  levy  on 
said  corn  and  cotton  under  said  writ ;  that  the  cotton  levied  on 
was  all  hauled  to  the  gin  of  one  Kidgeway,  by  whom  it  was 
ginned  and  packed ;  that  said  cotton  ginned  out  about  eight 
bales,  weighing  about  five  hundred  pounds  each,  which  were 
shipped  to  said  Bell  &  Moore,  and  by  them  sold  for  about 
twenty-six- cents  per  pound,  and  the  proceeds  applied  by  them 
as  a  credit  on  the  debt  evidenced  and  secured  by  said  writing ; 
and  that  plaintiff'  had  never  claimed  said  cotton,  or  its  proceeds, 
from  said  Bell  &  Moore.  And  defendant  then  offered  in  evi- 
dence, in  connection  with  said  proposed  testimony,  said  writing, 
for  the  purpose  of  (1)  mitigating  the  damages  claimed  by  plain- 
tiff, and  (2)  of  showing  that  the  cotton  had  been  disposed  of, 
and  applied  in  accordance  with  plaintiff's  contract,  and  for  her 
benefit,  and  that  she  had  received  the  benefit  of  it.  The  plain- 
tiff objected  to  the  introduction  of  said  writing,  and  the  court 
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refused  to  allow  it  to  be  read  in  evidence  in  connection  with 
the  proposed  testimony,  for  the  purposes  for  which  it  was  offered ; 
and  also  refused  to  allow  the  evidence  proposed  in  connection 
with  the  writing,  to  be  introduced ;  and  to  each  of  these  rulings 
of  the  court  the  defendant  excepted." 

The  rulings  of  the  Circuit  Court  above  noted  are  here  as- 
signed as  error. 

E.  Morgan,  for  appellant. 

Clark  &  McQueen,  and  Wm.  P.  Webb,  contra. 

SOMERVILLE,  J. — Where,  in  an  action  of  trenpass  or  tro- 
ver^ the  property  sued  for  has  been  returned  to  the  possession 
of  the  owner,  this  fact  is  available  to  the  defendant  in  mitiga- 
tion of  damages,  but  not  in  bar  of  the  action. — Ewingv.  Blmmt, 
20  Ala.  QU;  2  Greenl.  Ev.  §  635. 

So  where  the  defendant,  in  his  own  right,  holds  a  mortgage 
or  other  lien  of  any  kind  on  the  property,  he  is  entitled  to  have 
the  amount  so  secured  deducted  by  way  of  recoupment. — Sedg- 
wick on  Dam.  6th  Ed.  p.  600  (*482),  and  note  (2).  And  it  is 
also  settled  that  where  the  property  has  been  appropriated  to 
the  plaintiff's  use  by  his  consent,  express  or  implied,  this  may 
be  shown  in  mitigation  of  the  damages  otherwise  recoverable. 
Field  on  Dam.  §  7!S5;  2  Greenl.  Ev.  §  635«.  And  while  there 
is  reputable  authority  for  the  doctrine  that  the  defendant's  con- 
sent is  not  necessary  in  such  cases  {Irish  v.  Cloyes,  8  Venn.  R. 
30),  we  think  the  better  and  sounder  rule  to  be,  that,  without 
such  consent,  at  least  one  that  is  implied  in  fact  or  law,  it  avails 
nothing  to  the  mere  trespasser  that  he  has  h'imself  applied  the 
goods  illegally  seized  or  converted  to  the  owner's  use  in  the  ab- 
sence of  all  authority.  It  has  been  held  that  such  consent  may 
be  implied  where  the  property  has  been  seized  in  the  hands  of 
the  trespasser  and  sold  under  legal  process  against  the  owner, 
and  this  is,  perhaps,  the  correct  principle. — Squire  v.  liollen- 
heck,  9  Pick.  551 ;  2  Greenl.  Ev.  §  635«,  noU  (5). 

In  Higgins  v.  Whitney,  24  Wend.  379,  381,  it  was  said  by 
Bronson,  J. :  "  One  who  has  wrongfully  taken  property  can  not 
mitigate  damages  by  showing  that  he  has  himself  applied  the 
property  to  the  owner's  use  without  his  consent.  But  when  the 
property  has  been  so  applied,  by  the  act  of  a  third  person  and 
the  operation  of  lavj,  that  fact  should  be  taken  into  the  account 
in  estimating  the  plaintiff's  damages." 

In  McMichoA  v.  Mason,  13  Penn.  St.  R.  215,  where  a  sheriff 
was  sued  for  wrongfully  levying  on  and  selling  the  plaintiff's 
goods,  it  was  held  that  he  could  not  be  permitted  to  prove  in 
mitigation  of  damages  that  he  had  applied  the  proceeds  of  sale 
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to  the  payment  of  plaintiff's  debt,  due  for  freight  on  the  goods 
and  a  lien  on  tliem.  "  The  sheriff,"  say  the  court,  "  being  a 
trespasser  from  tlie  beginning,  could  gain  no  right  from  nis 
wrong — not  even  a  right  to  pay  the  plaintiff's  debt  without  re- 
quest." A  similar  ruling  was  declared  by  the  Supreme  Court 
of  Peimsylvania  in  Dallam  v.  Filler^  6  Watts  t%  Serg.  323. 

We  believe  these  decisions  not  only  to  better  harmonize  with 
the  reason  of  the  law,  but  also  to  accord  with  principles  support- 
ing a  sounder  public  policy.  If  defendants,  generally,  were 
permitted  to  invoke  such  a  defense,  they  would  be  encouraged 
in  pragmatical  interferences  with  the  property  of  third  persons, 
and,  perhaps,  to  such  an  extent  as  frequently  to  endanger  the 
public  peace.  It  is  carrying  the  rule  sufiicientlj'  far  to  accord 
this  right  of  recoupment  to  parties  who  hold  liens  on  property, 
which  is  the  subject  of  conversion  or  trespass,  and  we  are  not 
inclined  to  extend  its  operation  further,  despite  the  hardship  of 
the  principle  in  many  cases.  Hard  cases,  as  has  been  aptly  said, 
too  frequently  prove  to  be  the  quicksands  of  the  law. 

It  can  not  be  objected  that  the  plaintiff  is  thus  permitted  to 
indirectly  reap  the  benefit  of  double  damages.  In  cases  of  tres- 
pass, exact  compensation  is  not  always  the  rule.  In  assessing 
damages,  for  example,  whether  to  person  or  property,  for  an 
injury  resulting  from  a  defendant's  negligent  or  wrongful  act,  it 
can  not  avail  him  any  thing  that  the  plaintiff  has  recovered 
compensation  from  an  insurance  company  which  had  taken  a 
risk  against  accident  or  fire  upon  the  one  or  the  other. — Alihwf 
V.  Wolfe,  22  N.  Y.  (8  Smith),  355  ;  Yates  v.  WJiyte,  4  Bing.  (^. 
C.)  272;    Weher  v.  R.  R.  Co.,  10  Amer.  Rep.  253. 

The  Circuit  Court  did  not  err  in  refusing  to  admit  in  evi- 
dence the  mortgage  executed  by  appellant  to  Bell  &  Moore,  and 
its  judgment  is  affirmed. 


Griffin  v.  Spence,  Adm'r. 

Bill  in  Equity  to  Revive  and  Carry  into  Execution  a  Former 

Decree. 

1.  Bill  carrying  into  execution  former  decree  ;  ivhen  it  will  he  entertained. 
A  court  of  equity  will  entertain  a  bill  to  carry  into  execution  a  decree  it 
has  pronounced,  when  it  appears  that  from  some  neglect  of  the  parties 
"  to  proceed  upon  the  decree,  their  rights  have  been  so  embarrassed  by 
subsequent  events,  that  no  ordinary  process  of  the  court  upon  the  first 
decree  will  serve ;  and  it  is,  therefore,  necessary  to  have  another  decree 
of  the  court,  to  ascertain  and  enforce  them." 
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2.  Same ;  when  may  he  filed,  by  party  defendant  to  original  suit. — After 
the  rendition  of  a  decree,  by  which  the  rights  of  the  parties  are  ascer- 
tained, both  complainants  and  defendants  being  equally  entitled  to  the 
benefit  thereof,  a  defendant  who  lias  ah  interest  in  the  execution  of  the 
decree,  or  who  has  rights  involved  Avhich  require  a  revivor,  will  be  al- 
lowed to  revive  it  by  bill  filed  for  that  purpose. 

3.  Same  ;  in  what  court  should  be  filed. — A  bill  to  revive  and  enforce  a 
decree,  is  auxiliary  and  supplemental  in  its  nature;  and,  in  order  that 
the  unity  of  the  proceedings  may  not  be  destroyed,  it  must  be  filed  in 
the  court  in  which  the  decree  was  rendered. 

4.  Same  ;  parties  to  original  decree  must  be  parties  to. — The  parties  to- 
the  original  decree  must,  as  a  general  rule,  be  parties  to  the  bill  to  revive 
and  enforce  it;  and  their  presence  can  not  be  dispensed  with,  unless  it 
appears  that  they  can  not  execute  the  decree  nor  be  the  objects  of  its 
operation. 

5.  Same  ;  rule  as  to  parties. — The  general  rule  prevailing  in  a  court  of 
equity,  that  all  persons  having  a  material  interest  to  be  effected  by  the 
decree,  must  be  made  parties,  applies  to  bills  to  revive  and  enforce  a 
former  decree,  not  only  that  a  multiplicity  of  suits  may  be  avoided^ 
and  complete  justice  done,  but  that  there  may  be  security  in  the  per- 
formance of  the  decree,  and  the  litigation  closed,  incapable  of  being  re- 
opened by  parties  "having  interests  in  it,  but  who  are  not  before  the 
court. 

6.  Same. — W.  and  K.  having  been  partners,  died  leaving  their  part- 
nership affairs  unsettled,  and  letters  of  administration  were  granted  on 
their  estates.  By  agreement  between  their  administrators,  T.,  the  ad- 
ministrator of  W.,  who  died  first,  was  to  " control  and  wind  up "  the 
partnership  business ;  and  in  pursuance  of  that  agreement  he  filed  a  bill 
in  equity,  and  obtained  a  moneyed  decree  against  C.  on  a  demand  due 
from  the  latter  to  the  partnership.  To  the  bill  S.  as  the  administrator  of 
K.  was  made  a  party  defendant,  but  against  him  no  Telief  was  sought  or 
obtained.  Afterwards  T.  died,  having  only  collected  half  of  the  amount 
of  the  decree.     Held, 

(a)  That  the  successor  to  T.  in  the  administration  of  the  estate  of  W. 
is  a  necessary  party  to  a  bill  filed  by  S.  as  the  administrator  of  K.  to  re- 
vive and  execute  the  decree  ;  and  that  his  presence  as  a  party  can  not 
be  dispensed  with  upon  the  avermgnt  that  none  had  l^een  appointed, 
and  that  in  equity  and  right  such  successor  would  have  no  claim  to  the 
unpaid  balance  due  on  the  decree,  but  that,  he  having  collected  half  of 
the  decree,  such  balance  was  the  property  of  S.  as  the  administrator  of 
K.,  the  complainant. 

(^>)  That  these  are  matters  such  successor  has  the  right,  and  must 
have  the  opportunity  of  litigating,  and  they  can  not  be  finally  determined 
in  his  absence. 


Appeal  from  Chambers  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  filed  on  the  15th  of  July,  1881,  by 
Samuel  Spence,  as  tlie  administrator  of  the  estate  of  James  W. 
Kellam,  deceased,  the  appellee,  against  James  M.  Griffin,  S.  J. 
Costley  and  H.  W.  Finney,  as  the  administrator  de  honis  non 
of  the  estate  of  Warrenton  Costley,  deceased,  the  appellants, 
for  the  purpose  stated  in  the  opinion.  The  material  averments 
of  the  bill  are  substantially  as  follows:  In  1859,  James  W. 
Kellam  and  Henry  L.  Wilkinson  entered  into  a  partnership  for 
the  purpose  of  engaging  in  a  general  mercantile  business,  and 
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they  continued  in  that  business  as. partners  until  November,. 
1862,  when  Wilkinson  died  intestate.  Soon  thereafter  Jno.  C. 
Towles  was  appointed  the  administrator  of  his  estate  by  the 
Probate  Court  of  Chambers  county.  In  December,  1863, 
James  W.  Kellam  died  intestate,  and  the  complainant  was  ap- 
pointed administrator  of  his  estate  by  the  same  court.  After- 
wards complainant  and  Towles  entered  into  an  agreement,  that 
the  latter  was  to  control  and  wind  up  the  partnership  business 
of  the  firm  of  Ivellam  ifc  Wilkinson ;  and  in  pursuance  of  that 
agreement,  Towles,  as  the  administrator  of  the  estate  of  Wil- 
kinson, filed  a  bill  of  complaint  "  in  what  was  then  known  as 
the  12th  District  of  the  Southern  Chancery  Division  of  the 
State  of  Alabama,  against  one  Warrenton  Costley,  praying  for 
an  account  between  Costley  and  the  firm  of  Kellam  &  Wilkin- 
son." On  the  final  hearing  of  the  cause  made  by  said  bill,  the 
court  entered  a  decree  in  favor  of  Towles,  as  such  administra- 
tor, and  against  Costley,  adjudging  that  "said  Warrenton  Cost- 
ley  was  indebted  to  the  said  firm  of  Kellam  6z  Wilkinson  in 
the  sum  of  twenty-one  hundred  and  seventy-seven  82-100  dol- 
lars," and  ordering  him  to  pay  it  to  Towles  within  a  time  spe- 
cified in  the  decree.  From  this  decree  Costley  appealed  to 
this  court,  executing  a  supersedeas  bond  therefor,  with  J.  M. 
Griffin,  S.  J.  Costley  and  one  T.  D.  Ratchford  as  his  sureties. 
On  the  hearing  of  the  appeal,  the  decree  of  the  Chancery 
Court  was  affirmed,  and  it  was  ordered  and  decreed  by  this 
court,  that  Towles,  as  such  administrator,  should  recover  of 
Warrenton  Costley  and  the  sureties  on  the  supersedeas  bond 
the  full  amount  of  said  decree,  together  with  interest,  costs 
and  damages.  The  bill  then  avers,  that  Spence,  as  the  admin- 
istrator of  James  W.  Kellam,  deceased,  was  made  a  party  de- 
fendant "to  said  original  bill,  but  that  he  was  merely  a  nomi- 
nal party,  being  made  a  party  in  order  that  he  might  concede 
the  right  to  said  John  C.  Towles,  administrator  of  Wilkinson,  to 
control  and  wind  up  the  partnership  business  of  said  firm  of 
Kellam  &  Wilkinson;"  and  that  no  relief  was  sought  or  ob- 
tained against  liim  in  that  suit.  The  bill  then  charges,  on  in- 
formation and  belief,  that  Warrenton  Costley  paid  to  John  C. 
Towles  the  half  of  the  "  amount  of  said  decree  which  belonged 
to  the  estate  of  Henry  L.  Wilkinson,  deceased,  but  claimed 
the  right  to  retain  in  his  own  hands  the  amount  which  belonged 
to  the  estate  of  James  W.  Kellam,  deceased,  ])retending,  that 
he,  the  said  Costley,  had  obtained  letters  of  administration  on 
the  estate  of  James  W.  Kellam,  deceased,  and  therefore  had 
the  right  to  the  custody  and  control  of  the  assets  belonging  to 
said  estate.  And  that  the  said  John  C  Towles,  conniving  and 
colluding  with  the  said  Warrenton  Costley  "  permitted  him  to- 
keep  and  retain  in  his  own  hands  the  half  of  the  amount  of 
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said  decree,  "  whicli  of  right  belongs  to  your  orator,  as  the  ad- 
ministrator of  the  estate  of  •said  James  W,  Kellam,  deceased." 
It  is  further  averred,  tliat  several  executions  had  issued  on  said 
decree,  the  last  of  which  was  issued  on  10th  September,  1873 ; 
that  since  the  issuance  of  the  last  execution  John  C.  Towles 
had  died,  and  that  no  successor  to  him  in  the  administration  of 
the  estate  of  Henry  L.  Wilkinson  had  been  appointed ;  that 
the  said  estate  "has  now  no  interest  in  said  decree,  the  same 
having  been  paid  off  and  discharged  to  the  said  John  C  Towles, 
as  such  administrator,  in  his  lifetime,  that  is  to  say,  the  one-half 
of  the  amount  of  said  decree  belonging  to  the  estate  of  Plenry 
L.  Wilkinson,  deceased,  was  paid  to  said  John  C.  Towles  in  his 
lifetime,  and  the  balance  of  the  amount  of  said  decree  is  now 
the  exclusive  property  of  the  estate  of  James  W.  Kellam,  de- 
ceased ; "  that  Warrenton  Costley  was  dead,  and  H.  W.  Finnej 
was  the  administrator  de  honis  7wn  of  his  estate ;  that  the  said 
12th  District  of  the  Southern  Chancery  Division  was  at  the 
time  of  the  filing  of  said  original  bill,  composed  of  the  coun- 
ties of  Chambers  and  Lee;  but  that  sincd  that  time  changes 
have  been  made  in  the  chancery  divisions  and  districts  of  the 
State,  and  "  that  there  is  now  no  such  district  as  the  12tli  District 
of  the  Southern  Chancery  Division  of  Alabama,  composed  of  the 
counties  of  Chambers  and  Lee,  that  said  counties  have  each  a 
separate  chancery  court,  that  for  Chambers  being  known  as  the 
18th,  and  that  for  Lee  as  the  16th  District  of  the  Eastern 
Chancery  Division  of  Alabama."  It  is  further  averred  that  all 
the  parties  having  an  interest  in  the  cause  resided  in  the 
county  of  Chambers  ;  and  that  T.  D.  Ratchford  was  dead,  and 
his  estate  was  insolvent.  It  also  appears  from  the  bill,  that  said 
original  cause,  and  the  records  and  papers  pertaining  thereto, 
were  in  the  Chancery  Court  of  Lee  county.  The  prayer  of  the 
bill  is  sufficiently  stated  in  the  opinion 

The  appellants  demurred  to  the  bill  on  the  grounds,  (1)  that 
the  bill  purported  to  be  a  bill  of  revivor  of  a  decree  rendered 
in  favor  of  John  C.  Towles,  as  administrator  of  Henry  L.  Wil- 
kinson, deceased,  and  it  could  only  be  revived  in  the  name  of 
the  successor  of  Towles ;  (2)  that  the  bill  was  an  effort  to  re- 
vive a  suit  in  a  separate  district  from  the  one,  in  which  the 
original  cause  was  tried,  and  the  decree  rendered  ;  and  (3)  that 
the  complainant's  only  remedy  was  an  original  bill  for  the 
settlement  of  the  partnership  matters  between  the  estates  of 
Wilkinson  and  Kellam.  They  also  moved  to  dismiss  the  bill 
for  want  of  jurisdiction,  and  tiled  a  plea  to  the  jurisdiction  of 
the  court,  alleging  that  the  records  and  papers  in  the  original 
cause  were  in  the  Chancery  Court  of  Lee  county,  and  insisting 
that  the  bill  was  filed  in  the  wrong  district.  The  appellees  ex- 
cepted and  demurred  to  the  plea ;  and  the  cause  was  submitted 
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for  decree  on  the  demurrer,  motion  to  dismiss,  and  the  plea  and 
the  exceptions  and  demurrer  thereto.  The  Chancery  Court,on 
the  hearing,  entered  a  decree  overruling  appellant's  demurrer, 
motion  to  dismiss  and  plea ;  and  the  errors  here  assigned  are 
based  on  this  decree. 

W.  H.  Barnes,  for  appellant. 

Watfs  &  Sons  and  Dowdell  &  Holmes,  contra. 

BRICKELL,  C.  J. — The  purpose  and  prayer  of  the  original 
bill  is  to  revive  and  execute  a  decree  of  the  court  of  chancery 
against  Costley,  as  affirmed  against  him,  and  his  sureties  on  tlie 
appeal  bond,  by  the  judgment  of  this  court,  which  has  become 
abated  by  the  death  of  the  complainant,  in  whose  favor  it  was 
rendered,  and  also  by  the  death  of  Costley,  the  original  defend- 
ant. To  the  suit  in  which  the  decree  was  rendered,  the  present 
complainant  was  a  party  defendant,  but,  as  is  now  averred,  was 
a  mere  nominal  party,  that  he  might  concede  the  riglit  of 
Towles,  in  whose  favor  the  decree  was  rendered,  "  to  control 
and  wind  up  the  partnership  business  of  Wilkinson  and  Kel- 
1am."  The  further  averment  is  made,  that  one-half  only  of 
the  decree  is  unpaid,  and  that  this,  of  right  and  in  equity,  is  the 
property  of  the  complainant,  Spence. 

A  court  of  equity  will  entertain  a  bill  to  carry  into  execution 
a  decree  ■  it  has  pronounced,  when  it  appears  that  from  some 
neglect  of  the  parties  "  to  proceed  upon  the  decree,  their  rights 
have  been  so  embarrassed  by  subsequent  events,  that  no  ordi- 
nary process  of  the  court  upon  the  first  decree  will  serve ;  and 
it  is,  therefore,  necessary  to  have  another  decree  of  the  court,  to 
ascertain  and  enforce  them." — 2  Dan.  Ch.  Pr.  1585.  The  bill 
may  be  exhibited  by  one  not  a  party,  or  deriving  title  under  a 
party  to  the  decree,  if  he  lias  similar  interests,  and  can  not, 
without  an  execution  of  the  decree,  obtain  a  determination  of 
his  own  rights.  An  instance  of  a  bill  of  this  description  is 
State  V.  Mayor,  24  Ala.  701.  A  decree  had  been  rendered  for 
the  abatement  of  a  public  nuisance,  on  a  bill  filed  by  the  At- 
torney-General, in  the  name  of  the  State.  Citizens  whose 
rights  and  interests  were  afi^ected  by  the  nuisance,  and  who 
were,  therefore,  concerned  in  its  abatement,  were  permitted  to 
intervene  for  the  revivor  and  enforcement  of  the  deci'ee.  And 
a  decree  which  the  complainant  has  suffered  to  abate,  may  be 
revived  at  the  instance  of  a  defendant,  if  the  complainant  or 
those  standing  in  his  right  neglect  to  do  it ;  "  for  then  the 
rights  of  the  parties  are  ascertained,  and  plaintiffs  and  defend- 
ants are  equally  entitled  to  the  benefit  of  the  decree,  and  have 
a  right  to  prosecute  it." — 2  Dan.  Ch.  Pr.  1539.     Wlien  an  abate- 
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inent  occurs  before  decree,  the  suit  can  be  revived  only  by  the 
complainant  or  those  claiming  under  him ;  since  no  one  can  be 
compelled  to  commence,  renew,  or  revive  a  suit  against  another. 
:2  Dan.  Ch.  Pr.  1539 ;  Griffith  v.  Bronaugh,  1  Bland  Ch.  547. 
After  decree,  when  the  rights  of  the  parties  are  ascertained,  if 
the  defendant  has  an  interest  in  the  execution  of  the  decree,  or 
if  he  has  rights  involved  which  require  a  revivor,  he  will  be 
allowed  to  revive  it. — Bensou  v.  Wolve7i<m,,  1  C.  E.  Green 
(16  X.  J.  Eq),  110  ;  Peer  v.  Cookerow,  2  Beasley,  (13  N.  J. 
Eq.),  136.  "  The  good  sense  of  the  rule  is,  when  the  defend- 
ant can  derive  a  benefit  from  the  further  proceeding,  he  may 
revive,  unless  there  is  a  general  rule  against  it." —  Willicmi^ 
V.  Cooke,  10  Vesey  406  ;  Griffith  v.  Bronaugh,  supra. 

The  bill  must  of  necessity  be  tiled  in  the  court  in  which  the 
decree  was  rendered.  It  has  rather  a  dual  nature — it  is  partly  an 
original  bill,  and  partly  in  the  the  nature  of  an  original  bill,  though 
not  strictly  original. — Mitf .  and  Tyler's  Eq.  PI.  194.  Like  a  scire 
facias  to  revive  a  judgment  at  law,  it  has  something  of  the  form 
and  characteristics  of  a  new,  and  of  the  continuation  of  a  former 
suit.  In  either  case  the  scire  facias  at  law,  or  the  bill  to  revive 
and  enforce  the  decree,  must  proceed  in  the  court  having  the 
record  on  which  it  is  founded.  There  is  a  case,  1  Atk.  408,  re- 
ferred to  in  the  text  books  as  supporting  the  proposition,  that 
the  bill  will  lie  to  carry  into  execution  the  judgment  of  an  in- 
ferior court  of  equity,  if  the  jurisdiction  of  that  court  is  not 
equal  to  the  purpose.  All  our  courts  of  equity  are  of  co-equal 
jurisdiction,  each  liaNang  like  authority  to  revive  and  enforce 
its  decrees.  The  decree  w^as  not  rendered,  is  not  of  record,  in 
the  court  in  which  the  present  bill  was  filed.  It  remains  of 
record  in  the  court  rendering  it,  having  full  jurisdiction  to  re- 
vive and  carry  it  into  execution,  whenever  the  jurisdiction  is 
invoked  by  a  proper  party,  and  the  ends  of  justice  may  require 
it.  The  whole  purpose  of  a  bill  to  revive  and  enforce  a  decree, 
is  auxiliary  and  supplemental.  It  is  the  completion  of  the  exe- 
cution of  the  decree,. and  if  the  bill  to  revive  and  carry  it  into 
execution  were  entertained  in  any  other  court  than  that  in  which 
the  decree  was  rendered,  the  unity  of  the  proceedings  would 
be  destroyed. 

The  parties  to  the  original  decree  must,  as  a  general  rule,  be 
parties  to  the  bill  to  revive  and  enforce  it.  Their  presence  can 
not  be  dispensed  with,  unless  it  appears  that  they  can  not  exe- 
cute the  decree,  nor  be  the  objects  of  its  operation. — 2  Dan. 
Oh.  Pr.  1540.  The  general  rule  prevailing  in  a  court  of  equity 
applies  to  bills  of  this  character,  as  to  other  bills  for  relief. 
AH  persons  having  a  material  interest  to  be  affected  by  the  de- 
cree must  be  made  parties,  not  only  that  a  multiplicity  of  suits 
may  be  avoided,  and  complete  justice  done,  but  that  there  may 
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'be  security  in  the  performance  of  tlie  decree  and  the  litigation 
closed,  incapable  of  being  re-opened  by  parties  having  interests 
in  it,  and  who  are  not  before  the  court. 

The  original  decree  was  rendered  in  favor  of  Towles  as  ad- 
ministrator of  AYilkinson,  founded  on  a  demand  due  from  Cost- 
ley,  the  defendant,  to  the  partnership  of  Wilkinson  and  Kel- 
1am.  In  legal  contemplation,  the  decree  is  assets,  belonging  to 
the  estate  of  Wilkinson,  the  unpaid  balance  of  which,  on  the 
death  of  Towles,  was  unadministered,  vesting  in  title,  not  in 
his  personal  representative,  but  in  his  successor  as  administra- 
tor when  appointed.  The  presence  of  the  successor  as  a  party 
to  the  bill  it  is  sought  to  dispense  with,  upon  the  averment 
that  none  had  been  appointed,  and  that  in  equity  and  right, 
such  successor  would  have  no  claim  to  the  unpaid  balance,  be- 
cause it  is  the  exclusive  property  of  the  complainant.  These 
are  matters  a  successor  to  Towles  must  have  the  right  and  op- 
portunity of  litigating.  Of  them,  in  the  absence  of  such  suc- 
cessor, there  can  be  no  determination  which  Avill  be  final ;  and 
if  a  decree  was  rendered  for  the  revivor  and  enforcement  of 
the  original  decree,  there  would  be  much  of  insecurity  in  yield- 
ino;  obedience  to  it.  A  successor  in  the  administration  of 
Wilkinson's  estate,  whenever  appointed,  could  not  be  denied 
the  right  to  revive  and  enforce  the  decree,  unless  these  matters 
w^ere  affirmatively  shown  in  the  defense.  The  decree  rendered 
to  which  he  was  not  a  party,  would  not  be  evidence  against 
him,  the  litigation  now  involved  would  be  re-opened  and  upon 
the  want  of  evidence  which,  it  may  be,  could  now  be  intro- 
duced, or  upon  the  introduction  of  other  and  further  evidence, 
a  different  determination  reached,  from  that  which  would  now 
be  reached.  That  a  successor  in  the  administration  has  not  been 
appointed,  is  not  a  reason  or  excuse  for  proceeding  to  a  decree, 
which  must  affect,  and  ought  to  bind  the  personal  assets.  Any 
party  having  an  interest  in  the  appointment,  can  procure  it 
from  the  court  of  probate,  the  court  having  authority  to  confer 
it  on  the  general  administrator  or  sheriff  of  the  county,  if  no 
one  having  rights  in  the  assets  wiM  accept  it. — Marshall  v. 
Gayle,  58  Ala.  284 ;  Costephens  v.  Dean,  ante  p.  385.  It  is  a  fun- 
damental principle  of  justice,  that  judicial  tribunals  must  not 
pass  upon  and  decide  rights,  unless  the  parties  claiming  them 
have  the  opportunity  to  appear  and  vindicate  them.  It  is  the 
general  rule  of  a  court  of  equity,  that  a  defendant  wishiiig  to 
revive  a  suit  after  decree,  must  give  notice  to  the  plaintiff  or 
his  representative. — 2  Dan.  Ch.  Pr.  1540.  The  only  excep- 
tions which  can  be  engrafted  on  the  rule  are  exceptions  of  the 
character  already  referred  to,  where  the  plaintiff"  has  no  further 
interest  in  the  decree,  and  can  not  be  the  object  of  its  opera- 
tion.    When  this  affirmatively  appears  on  the  record,  notice  to 
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the  plaintiff  may  not  be  necessary.  Whenever  it  rests  upon 
extrinsic  evidence,  and  may  be  tlie  matter  of  controversy,  notice 
is  indispensable. 

It  is  insisted  that  though  the  bill  may  not  be  maintainable  as 
a  bill  to  revive  and  enforce  the  decree,  it  may  be  maintained  as 
strictly  an  original  bill,  for  the  recovery  of  the  balance  due  on  the 
decree  as  a  partnership  debt,  the  right  and  title  to  which  reside 
in  Spence,  as  the  personal  representative  of  the  last,  surviving 
partner.  If  in  any  aspect  the  bill  could  be  maintained  upon 
that  ground,  it  is  obvious  that  it  would  still  be  fatally  defective 
for  the  want  of  necessary  parties.  The  original  demand  against 
Costley  is  merged  in  the  decree,  which  is  a  new  debt  payable 
to,  and  demandable  only  by  a  successor  to  Towles,  in  whose 
favor  it  was  rendered. — Freeman  on  Judgments,  §  217.  If 
there  be  any  trust  arising  either  from  the  agreement  into 
which  Towles  and  Spence  entered,  or  because  of  the  state  of 
the  partnership  accounts,  by  which  Spence  would  have  the 
superior  equity  to  the  unpaid  balance  of  the  decree,  the  trust 
can  not  be  declared  and  enforced  unless  there  was  a  successor 
to  Towles.  having'  the  legral  title  to  the  decree,  before  the  court. 
But  the  bill  is  framed,  and  has  appropriate  allegations  for  no  other 
purpose  than  the  revivor  and  enforcement  of  the  decree,  and  it  is 
unnecessary  to  consider  what  rights,  if  any,  the  complainant 
would  have,  if  another  case  were  presented. 

The  demurrer  and  the  motion  to  dismiss,  and  the  plea  to  the 
jurisdiction,  were  improperly  overruled,  and  the  decree  must 
be  reversed  and  the  cause  remanded,  that  a  decree  sustaining 
them  may  be  rendered. 


Jones  1^.  Wilson,  Adm'r. 

Sill  in  Equity  hy  Creditor  to  have  Deed  to  Lands  declared 
Fraudulent  and   Void. 

1.  Fraudulent  deed ;  when  it  will  not  uphold  claim  of  adverse  possesmon. 
Where  a  debtor  executed  a  deed  to  lands  for  the  purpose  of  placing  the 
title  beyond  the  reach  of  his  creditors,  and  of  creating  a  secret  trust  for 
his  own  benefit,  he  continuing  in  fact  the  real  owner,  and  enjoying  the 
use,  products  and  profits  of  the  estate,  and  the  grantee  never  having  been 
in  possession  of,  and  never  having  exercised  or  claimed  anv  dominion  or 
owTiership  over,  the  lands  conveyed,  the  grantee  is  not,  under  such  deed, 
clothed  with  any  ownership  or  asserted  right,  which  will  uphold  a  claim 
of  adverse  possession  against  a  creditor  of  the  grantor,  seeking  to  subject 
the  lands  conveyed  by  the  deed  to  the  payment  of  his  debt. 

2.  Fraudulent  conveyance  ;  when  sub-purchaser  thereunder  a  necessary 
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party  to  bill  filed  by  creditor  to  condemn  lands  conveyed  thereby . — A  creditor 
seeking  to  have  set  aside  as  fraudulent  and  void  a  deed  to  lands  executed 
by  the  debtor,  and  to  have  the  lands  sold  for  the  payment  of  his  debt, 
can  not  condemn  and  have  sold  a  part  of  the  lands,  which  a  third  party 
had  purchased  from  the  parties  to  the  deed,  and  of  which  he  had  taken 
possession  under  his  purchase,  without  making  such  purchaser  a  party 
to  the  bill,  although  it  is  not  shown  that  the  purchaser  had  paid  for  the 
lands,  or  that  he  had  received  a  conveyance  thereof. 

Appeal  from  Montgomery  Chancery  Court, 

Heard  before  Hon.  John  A.  Foster. 

The  bill  in  this  cause  was  filed  by  Jason  G.  Jones,  the  appel- 
lant, on  the  10th  of  March,  1880,  against  Willis  J.  Wilson  as 
the  administrator  of  Thomas  J.  Orme,  deceased,  Jane  C.  Orme, 
the  widow  of  said  decedent,  and  Emily  F.  Sharpe  and  others, 
heirs  at  law  of  Josephus  P.  Sharpe,  deceased,  for  the  purpose  of 
having  set  aside  as  fraudulent  a  deed  to  lands  therein  described,, 
absolute  on  its  face,  reciting  a  moneyed  consideration,  which 
was  executed  by  Thomas  J.  Orme  to  Josephus  P.  Sharpe.  At 
the  time  the  bill  was  filed  the  lands  were  in  the  possession  of 
Jane  C.  Orme.     The  opinion  states  the  case  made  by  the  record. 

GuNTER  &  Blake Y,  for  appellant.  • 

R.  M  Williamson,  and  J.  N.  Arrington,  contra. 

(1^0  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — The  present  bill,  filed  by  a  creditor,  seeks 
to  set  aside  as  fraudulent,  a  deed  to  lands,  absolute  on  its 
face,  made  by  Orme  to  Sharpe  in  1867.  The  bill  was  filed  in 
March,  1880.  In  1859,  Orme  became  general  administrator  of 
the  county,  and  Jones,  the  complainant,  became  one  of  his  sure- 
ties. As  such  surety  he  was  sued  on  the  administration  bond, 
for  a  devastavit  and  default  committed  by  Orme,  his  principal, 
and  was  forced  to  pay  on  said  account,  during  the  years  1877 
and  1878,  the  sum  of  three  thousand  dollars,  or  more.  Orme 
is  dead,  and  his  estate  entirely  insolvent.  The  tract  of  land> 
sought  to  be  condemned  in  this  suit,  furnishes  the  only  means 
for  Jones'  reimbursement.  The  defense  set  up  by  Sharpe's  ad- 
ministrator and  heirs  is  a  plea  of  the  statute  of  limitations  of 
ten  years  since  Sharpe  became  the  owner  of  the  land.  The  chan- 
cellor sustained  the  plea,  and  dismissed  complainant's  bill ;  not 
on  the  ground  that  Jones'  claim  against  Orme  was  barred  as  a 
debt ;  but  on  the  ground  that  Sharpe  had  had  the  continuous  ad- 
verse possession  of  the  lands  under  claim  of  right,  for  more  than 
ten  years,  when  this  suit  was  brought.  This,  it  is  contended, 
and  was  so  ruled  by  the  chancellor,  vests  a  good  title  in  Sharpe's 
26 
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heirs,  altliough  his  purchase  and  title  were  fraudulent  in  their 
inception.  We  consider  it  unnecessary  to  announce  M'hat  would 
be  our  ruling,  if  it  were  shown  that  Sharpe  and  those  claiming 
in  his  right,  had  l^een  in  open  and  notorious,  or,  what  is  the 
same  thing,  in  independent,  adverse  possession  of  the  lands, 
claiming  ownership,  for  ten  continuous  years  before  this  suit 
was  brought.  That  is  not  this  case.  We  have  examined  the 
testimony  in  this  cause  with  great  care,  and  our  clear  conviction 
is  that  there  was  no  real  sale  from  Orme  to  Sharpe.  We  thinl?; 
the  purpose  was  to  place  the  title  beyond  the  reach  of  Orme's 
creditors,  while  Orme,  all  the  while,  was  the  real  owner, 
entitled  to  and  enjoying  the  use,  products  and  profits  of  the 
estate.  Sharpe  never  was  in  possession,  never  had  or  ex- 
ercised dominion  or  ownership,  and  hence  never  held  the 
property  adversely  to  any  one.  It  is  manifest  to  us,  that 
the  whole  purpose  of  the  conveyance  was  to  create  a  secret 
trust  for  the  benefit  of  Orme,  and  that,  in  fact,  Sharpe 
never  intended  to  assert  ownership  of  the  property,  adverse 
to  the  claims  of  Orme.  Such  secret  trust  does  not  clothe 
the  trustee  with  any  ownership  or  asserted  right,  which  will  up- 
hold a  claim  of  adverse  possession. —  Cummingsv.  McCullough, 
5  Ala.  324 ;  Patterson,  v.  Campbell,  9  Ala.  933 ;  Wiley,  Banks 
<&  Co.  V.  Knight,  27  Ala.  336 ;  Huggins  v.  Perrine, .  30  Ala. 
396 ;  Craiiyford  v.  Kirksey,  55  Ala.  282 ;  Hubbard  v.  Allen,  59 
Ala.  283 ;  Sandlin  v.  Robbing,  62  Ala.  477 ;  Sims  v.  Gaines, 
64  Ala.  392 ;  Humes,  assignee,  v.  Davis ^  at  last  term ;  Bump 
on  Fraudulent  Conveyances,  39,  212 ;  1  Amer.  Leading  Cases, 
{Sexton  V.  Wheaton),  49  et  seq. 

The  bill  in  this  case  seeks  to  condemn  a  tract  of  land  of  some- 
thing over  eight  hundred  acres.  As  to  part  of  the  land,  the 
testimony  shows  that  about  the  year  1868  Sharpe,  through 
Orme,  sold  a  part  of  the  tract  to  Hood,  and  Hood  took  posses- 
sion under  his  purchase.  It  is  not  shown  whether  Hood  paid 
for  tlie  land,  or  whether  he  received  a  conveyance.  Hood  was 
not  made  a  party  to  this  suit.  To  foreclose  his  rights,  and  con- 
demn that  part  of  the  tract  to  sale  in  payment  of  Orme's  debt, 
it  was  necessary  to  make  him  a  party. — Huntv.  Acre,  28  Ala.  580; 
Doe  ex  dem.  v.  McLoskey,  1  Ala.  708 ;  Bryant  v.  Young,  21 
Ala.  264.  Xot  having  made  Hood  a  party,  that  part  of  the 
tract  which  the  proof  shows  he  had  purchased,  can  not  be  de- 
clared subject  to  complainant's  claim.  The  lands  purchased  by 
Hood  are  the  northeast  quarter  of  tlie  southeast  quarter  of  sec- 
tion 1,  township  13,  range  18,  and  the  northwest  quarter  of  the 
southwest  quarter  of  section  6,  township  13,  range  19 — in  Mont- 
gomery county,  Alabama. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  declaring  that  the  complainant  is  entitled  to  relief, 
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and  that  the  deed  from  Orme  to  Sharjje,  exhibited  in  the  plead- 
ings, was  made  in  secret  trust  for  the  benefit  of  Orme,  and  with 
intent  to  delay,  hinder  and  defraud  his  creditors.  And,  with 
the  exception  of  the  lands  sold  to  Hood,  above  described,  said 
■deed  is  set  aside,  aimulled  and  vacated. 

It  is  referred  to  the  register  to  take  and  state  an  account  of 
the  amount  due  complainant,  with  interest  thereon  to  the  first 
■day  of  the  next  term  of  the  Chancery  Court.  All  other  ques- 
tions are  reserved  for  decree  by  the  chancellor. 


Mayer  &  Co.  t\  Taylor  &  Co. 

jLctton  on  the  Case  by  Mortgagee  of  Unplanted  Crops  against 
Purchaser  with  Notice. 

1.  Mortgage  of  unplanted  crop  ;  title  conveyed  thereby. — It  is  the  settled 
•doctrine  of  this  court,  that  a  mortgage  executed  by  the  owner  or  lessee 
of  land  on  a  crop  which  is  not  planted,  but  is  to  be  planted  in  futuro, 
•conveys  to  the  morgagee,  not  the  legal  title,  but  merely  an  equitable  in- 
terest or  title. 

2.  Same ;  when  lien  attaches  ;  relation  of  the  parties. — The  lien  of  such 
a  mortgage  attaches  as  soon  as  the  crop  comes  into  existence ;  and  the 
mortgagor,  or  his  assignee  with  notice,  becomes  a  trustee,  holding  the 
legal  title  for  the  benefit  of  the  mortgagee. 

3.  Mortgages  on  unplanted  crops  ;  priority  of  lien. — P.  having  leased 
land  for  farming  purposes,  in  February,  and  befor'e  planting  his  crop,  ex- 
•ecuted  to  T,  &  Co.,  a  mortgage  on  the  cotton  crop  to  be  raised  on  the 
land  during  the  year  by  himself,  or  by  his  procurement,  and  soon 
thereafter,  and  before  the  crop  was  planted,  formed  an  equal  i)artnership 
•with  K.  who  had  knowledge  of  the  mortgage  to  T.  &  Co.,  for  the  cultiva- 
tion of  the  land  during  that  year.  After  the  crop  was  planted  the  part- 
nership executed  a  mortgage  to  M.  &  Co.,  they  also  having  knowledge 
of  the  mortgage  to  T.  &  Co.  on  the  cotton  crop  to  be  raised  by  them  dur- 
ing that  year  on  said  land,  to  secure  advances  made  to  the  firm  to  enable 
"them  to  make  the  crop.  A  crop  having  been  raised  on  the  land  by  the 
partners,  they  delivered  a  part  of  the  cotton,  after  it  was  gathered,  to 
M  &  Co.  Held,  in  an  action  on  the  case  brought  by  T.  &  Co.  for  the  re- 
covery of  damages  for  a  conversion  of  the  cotton  ; 

(«)  That  the  interest  which  K.  took,  when  the  i)artnership  was  formed, 
in  the  crops  to  be  grown,  was  subject  to  the  equitable  lien  already  created 
in  favor  of  T.  &  Co. 

(6)  That  the  lien  of  the  mortgage  to  T.  &  Co.  was  superior  and  para- 
mount to  the  lien  of  the  mortgage  to  M.  &  Co.,  on  the  whole  crop  of 
•cotton  raised  by  the  partnership.  (Stone,  J.,  disseMing,  held,  that  T.  & 
■Co.  had  a  prior  lien  on  P.'s  half  of  the  cotton,  and  only  on  that  half.) 

Appeal  from  Greene  Circuit  Court. 
Tried  before  Hon.  Wm.  S.  Mudd. 
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This  was  an  action  on  the  case  brouglit  by  Taylor  &  Co. 
against  Mayer  &  Co.  to  recover  damages  for  the  alleged  con- 
version by  the  defendants  of  six  bales  of  cotton,  on  which  the 
})laintiffs  had  an  ec^uitable  mortgage,  of  which  the  defendants, 
lad.  notice.  The  complaint  also  contains  a  count  in  trover. 
The  other  pleadings  are  not  set  out  in  the  record.  The  evi- 
dence introduced  on  the  trial  was  substantially  as  follows :  One 
W.  W.  Pendergrast,  on  or  about  the  1st  January,  1880,  rented 
a  tract  of  land  for  the  purpose  of  farming,  and  on  5th  Febru- 
ary, 1880,  he  executed  to  the  plaintiffs  a  mortgage,  by  which  he 
bargained,  sold  and  conveyed  to  them  "the  crop  of  cotton 
which  he  might  raise,  or  procure  to  be  raised  during  the  year 
1880,"  on  the  rented  lands,  to  secure  advances  made  by  them 
to  enable  him  to  make  a  crop.  This  mortgage  was  duly  re- 
corded on  18th  February,  1880.  A  short  time  after  the  execu- 
tion of  this  mortgage,  Pendergrast  and  Mrs.  D.  A.  Kelley  en- 
tered into  an  agreement  "  to  work  the  said  lands  in  partnership, 
sharing  the  profits  and  losses  equally."  On  the  14th  May, 
1880,  said  Kelley  &  Pendergrast  executed  to  the  defendants  a 
mortgage  on  the  cotton  crop  to  be  raised  by  them  during  that 
year  on  said  rented  lands,  to  secure  the  defendants  for  advances 
which  they  agreed  to  make  to  said  firm  during  the  year,  and 
which  they  did  make  in  pursuance  of  such  agreement,  to  ena- 
ble them  to  make  a  crop.  The  defendants,  at  the  time  of  the 
execution  of  the  mortgage  to  them,  had  actual  notice  of  plain- 
tiffs' mortgage,  and  were  also  informed  of  the  partnership 
formed  between  Mrs.  Kelley  and  Pendergrast,  and  the  terms 
thereof.  Mrs.  Kelley  and  Pendergrast  worked  said  lands  dur- 
ing the  year  and  raised  thereon  the  six  bales  of  cotton  in  con- 
troversy "  under  their  partnership  agreement,"  eaclj  furnishing 
the  same  amount  of  team  and  labor.  At  the  time  the  agree- 
ment was  entered  into,  ■ '  nothing  had  been  done  towards  mak- 
ing said  crop,  except  that  about  three  acres  of  stubble  land  had 
been  broken  up,  which  had  to  be  plowed  over  again."  On  20th 
November,  1880,  Mrs.  Kelley  and  Pendergrast  delivered  to  the 
defendants  the  six  bales  of  cotton,  in  payment  of  the  debt  se- 
cured by  the  mortgage  to  them,  and  the  defendants  sold  the 
cotton  for  $229.00  ;  but  before  the  sale  thereof  the  plaintiffs 
demanded  of  the  defendants  the  cotton,  and  they  refused  to 
deliver  it.  It  was  also  shown  that  Pendergrast  owed  the  plain- 
tiffs a  balance  on  the  debt  secured  hy  the  mortgage  executed  to 
them,  which  was  less  than  the  amount  for  which  the  cotton 
was  sold ;  and  that  the  partnership  of  Kelley  &  Pendergrast 
owed  one  Smith  a])Out  $100,  which  was  still  due  and  unpaid. 

The  court,  at  the  request  of  the  plaintiff  in  writing,  charged 
the  jury  "  that  if  they  believed  the  evidence  they  must  find 
for  the  plaintiffs  for  the  amount  shown  to  be  due  on  their  said 
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mortgage  debt,  with  interest  thereon  since  the  same  became 
due."  To  the  giving  of  this  charge  the  defendants  excepted. 
Tlie  defendants  asked  the  court  in  writing  to  charge  the  jury, 
*'  that  the  said  Pendergrast  was  not  proliibited  by  the  mortgage 
to  said  Taylor  tt  Qo.  fi"om  farming  said  lands  in  partnership 
with  another,  and  that  in  this  case  the  said  Taylor  &  Co.  were 
entitled  under  said  mortgage  only  to  the  interest  of  said  Pen- 
dergrast in  said  cotton,  after  the  claims  of  IVTrs,  Kelley  and  the 
partnership  creditors  were  satisfied ;  and  that  the  plaintiffs, 
therefore,  could  not  recover  in  this  action."  The  court  refused 
to  charge  the  jury  as  requested  by  defendants,  and  they  ex- 
cepted. A  judgment  was  rendered  for  the  plaintiffs  on  ver- 
dict, and  the  defendants  appealed. 

The  rulings  of  the  Circuit  Court  above  noted  are  here  assigned 
as  error. 

Head  &  Butler,  for  appellants.  (No  brief  came  to  the 
hands  of  the  reporter.) 

Wm.  p.  Webb,  contra,  cited  53  Ala.  432 :  60  Ala.  537 ;  54 
Ala.  670 ;  60  Ala.  214  ;  Collier  v.  Faullc  <&  MaHin,  ante,  p. 
58;  Rees'v.  Coats,  65  Ala.  256;  Mayer  v.  Clark,  40  Ala.  259; 
Jieese  v.  Bradfoi'd,  13  Ala.  837. 

SOMERYILLE,  J. — The  subject  of  mortgages  on  unplanted 
crops,  not  in  esse  at  the  time  of  the  conveyance  or  assignment, 
has  been  the  subject  of  much  discussion,  and  the  adjudged  cases 
are  greatly  conflicting.  Some  of  them  hold  that  such  a  mort- 
gage is  void,  and  conveys  no  title  to  the  crops,  either  legal  or 
equitable. — Hutchinson  v.  Ford,  9  Bush  (Ky.)  318;  s.  c.  15 
Amer.  Kep.  711 ;  Comstoch  v.  Scales,  7  Wis.  159.  Others  hold 
that  they  are  valid  at  law,  and  good  to  convey  a  legal  title. — 
Arques  v.  Watson,  51  Cal.  620;  s.  c.  21  Amer.  Rep.  718;  Rob- 
inson V.  Ezzell,  72. N.  C.  231;  Jones  on  Chat.  Mortg.  §  143. 
Neither  of  these  extreme  views,  however,  has  been  adopted  by 
this  court.  Its  doctrine  in  reference  to  this  subject  is  now 
:firmly  settled,  that  a  mortgage  executed  by  the  owner,  or  the 
lessee  of  land,  on  a  crop  which  is  not  planted,  but  is  to  be 
planted  in  futuro,  conveys  to  the  mortgagee  a  mere  equitable 
interest  or  title,  which  will  not  support  an  action  of  detinue, 
trover,  or  trespass. — Grant  v.  Sterner,  65  Ala.  499;  Bees  v. 
Coats,  lb.  256 ;  Booker  v.  Jones,  55  Ala.  266 ;  Abraham  v. 
Carter,  53  Ala.  8.  This  view,  is,  in  our  opinion,  supported  by 
the  weight  of  authority. — Moore  v.  Byram,  30  Amer.  Rep. 
58 ;  [  s.  c.  10  S.  Ca.  452.]  note,  p.  63 ;  Fonville  v.  Casey,  4 
Amer.  Dec.  559,  note,  p.  560 ;  Sillei'S  v.  Lester,  48  Miss. 
513;  and  other  cases  cited  in  Grant  v.  Steiner,  supra. 
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The  principle  lyinff  at  the  basis  of  these  decisions  is,  that  a 
thing  having  'a potential  existence  may  be  mortgaged  or  liypoth- 
ecated.  By  potential  existence  we  understand  a  present  inter- 
est in  property,  of  which  the  thing  sold  or  conveyed  is  the  pro- 
duct, growth  or  increase,  as  opposed  to  a  mere  possibility  or 
expectancy,  not  coupled  wdth  such  an  interest. — Benjamin  on 
Sales,  §  78 ;  Lmv  v.  Peic,  108  Mass.  347.  Hence  an  assign- 
ment of  future  wages,  there  being  no  existing  contract  of  ser- 
vice, is  invalid  ;  but  the  assignment  is  good  where  there  is  such 
a  contract  of  service. — Mulhall  v.  Quinn,  1  Gray,  105,  It  is. 
commonly  said  that  a  man  may  sell  the  wool  to  be  clipped  front 
his  sheep  at  a  future  time,  or  the  milk  his  cows  may  yield  in 
the  coming  month  or  year,  and  the  sale  is  valid ;  but  not  so  as 
to  the  wool  of  any  sheep,  or  the  milk  of  any  cow  which  he- 
may  acquire  at  any  time  in  the  future,  even  though  it  be  but 
the  next  hour.  — Benjamin  on  Sales,  §  78.  The  clear  distinc- 
tion is  that  in  the  latter  cases,  the  subject  of  the  contract  is- 
not  in  rerurii  natunje,  or,  as  is  commonly  said,  in  esse. 

''  Land  is  the  mother  and  root  of  all  fruits.  Therefore  he  that 
hath  it  may  grant  all  fruits  that  may  arise  upon  it  after,  and 
the  property  shall  pass  as  soon  as  the  fruits  are  extant." — Gran- 
tham V.  Ilawley,  Ilobart  Kep.  132.  There  can  be  no  valid  dis- 
tinction between  the  wine  a  vineyard  is  expected  to  produce, 
and  the  grain  or  cotton  a  field  is  expected  to  grow,  except  as 
to  the  relative  amount  of  skill  and  personal  labor  that  may  be 
expended  in  the  two  cases.  Each  is  the  product  of  property,, 
owned  in  prwsenti  by  the  vendor  in  the  case  of  a  sale. — Story 
on  Sales,  §  183.  In  Aridrew  v.  Newcmnh,  32  N.  Y.  417,  it 
was  said :  "  In  the  case  of  crops  to  be  sown  it  [the  title]  vests 
potentially  from  the  time  of  the  executory  bargain,  and  actually 
as  soon  as  the  subject  arises."  In  other  words,  the  lien  attaches 
eo  in^tanti,  when  the  property  comes  into  existence.  They 
come  into  being  together  and  co-exist,  and  equity  executes  the 
contract  by  holding  that  done  which  is  agreed  to  be  done.  So 
soon  as  the  crop,  or  other  thing  mortgaged  exists,  the  vendor,. 
or  his  assignee  with  notice,  becomes  a  trustee  holding  the  legal 
title  for  the  beneiit  of  the  mortgagee.  And  whenever  this 
equitable  ownership,  or  interest,  is  once  established,  the  courts 
will  interpose  for  its  ^voteation.— Sillers  v.  Lester^  48  Miss.  513. 

It  is  plain  from  these  principles  that  the  mortgage  executed 
by  Pendergrast  to  the  appellees,  Taylor  &  Co.,  on  February  5, 
1880,  conveyed  to  the  latter  an  equitable  title  or  interest  in  all 
the  crops  raised  during  the  current  year,  on  the  lands,  by  the 
mortgagor  or  "  by  his  procurement." 

The  question  presented  is,  whether  he  can  be  permitted,  be- 
fore the  planting  of  the  crops  and  after  making  this  convey- 
ance, to  assign  an  interest  in  them  to  a  third  person,  to  the  prej- 
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udice  of  the  lien  already  created  in  favor  of  the  first  mortgagees. 
The  evidence  shows  that  soon  after  making  the  mortgage  to 
Taylor  &  Co.,  Pendergrast  formed  a  co-partnership  with  a  Mrs. 
Kelley  for  the  cultivation  of  the  lands  of  which  he  was  then  in 
possession,  and  on  which  the  six  bales  of  cotton  in  controversy 
were  grown,  and  that  the  two  contributed  work  and  labor 
jointly,  under  the  agreement  that  the  profits  in  the  business 
were  to  be  e(j[ually  divided  between  them  as  partners,  carrying 
on  the  farming  business  under  the  firm  name  and  style  of  Kelley 
&  Pendergrast.  The  partnership  mortgaged  the  property  on 
May  14:,  1880,  to  the  appellants,  Mayer  tfe  Co.,  and  delivered* 
the  cotton  to  them  the  following  fall,  they  having  notice  of  the 
prior  mortgage  to  Taylor  &  Co.  The  contention  is  between 
the  lien  of  the  two  mortgages. 

Our  opinion  is  that,  under  this  state  of  facts,  tlie  interest  taken 
by  Mrs.  Kelley  in  the  crops  to  be  grown,  was  taken  subject  to 
the  equitable  lien  already  created,  and  of  which  she  had  notice. 
The  contribution  made  to  the  partnership  by  Pendergrast  was  the 
land  with  its  potential  capacity  for  future  products,  and  his 
teams  and  personal  services.  These  were  already  subject  to  the 
operation  of  an  agreement  creating  an  equity  against  them. 
When  the  products  or  crops  came  m  esse,  the  mortgagor  was  to 
hold  the  legal  title  as  trustee  for  the  first  mortgagees.  The  in- 
terest assigned  to  the  partner,  who  was  let  in,  was  an  undivided 
half  interest  as  tenant  in  common  of  every  thing  produced. 
The  assignee,  Kelley,  could  acquire  no  greater  interest  than  the 
assignor  had,  and  must  therefore  have  taken  it  cum  onere. 
Nemo  plus  juris  ad  alium  transferre  potest,  (piain  ipse  hahet. 
(Coke  Litt.  309,  b.)  As  between  the  confiicting  liens  of  the 
two  mortgages,  we  see  no  reason  which  rescues  them  from  the 
operation  of  the  maxim,  that  "he  who  is  first  in  time  is  strong- 
er in  right."  The  mortgage  given  to  the  defendants,  Mayer 
&  Co.,  being  taken  with  full  notice  of  the  mortgage  previously 
executed  to  plaintiffs  was  subordinate  to  it,  and  the  court  ruled 
correctly  in  so  charging. 

The  judgment  is  afiirmed. 

STONE,  J.,  disseiiting. — I  differ  with  the  majority  of  the 
court  in  this  case. 

Pendergrast  had  rented  lands  for  the  year  1880,  on  which  he 
proposed  to  make  a  crop.  On  the  5th  of  February,  1880,  he 
executed  a  mortgage  to  C.  H.  Taylor  &  Co.,  and  therein  con- 
veyed to  them  "  the  crop  of  cotton  which  he  might  raise  or 
procure  to  be  raised  "  on  said  rented  land  during  that  year,  to 
secure  payment  to  them  for  a  horse  and  other  things  advanced 
to  him  to  make  a  crop.  The  mortgage  was  recorded  in  the 
proper  probate  ofiice,  February*  18, 1880.     It  is  common  knowl- 
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edge  that  crops  of  cotton  are  not  planted  in  this  State  until  af- 
ter February  5th.  Under  our  rulings  this  was  a  valid  mortgage 
(the  cotton  then  having  a  potential  existence),  and  bound  the 
crop  afterwards  planted  and  grown,  to  the  extent  expressed  in 
the  mortgage.  The  difference  between  such  a  mortgage,  and 
one  which  conveys  chattels  which  have  an  actual  existence,  is 
in  the  character  of  the  title  it  confers.  The  former  creates  a 
mere  lien,  or  equity;  the  latter  a  legal  title.  This  changes  the 
remedy,  l)ut,  in  other  respects,  does  not  impair  the  right.  In 
each  event,  the  mortgage-interest  will  prevail  over  rights  or 
'liens  afterwards  acquired,  with  actual  or  constructive  knowledge 
of  the  prior  mortgage. — Booker  v.  Jones,  55  Ala.  266 ;  Rees  v. 
Coats,  65  Ala.  256 ;  G-rant  v.  Stsiner,  65  Ala.  499. 

After  the  execution  of  the  mortgage  described  above,  but  be- 
fore the  crop  \vas  planted,  Pendergrast  formed  a  partnership 
Math  Mrs.  Kelley  in  the  lease  of  said  land,  and  in  the  crop  to  be 
grown  thereon;  and  the  crop  was  made  by  means  and  labor 
furnished  by  each — a  son  of  Mrs  Kelley  laboring  for  her.  This 
partnership  was  to  be  equal  in  profits  and  losses ;  and  each  fur- 
nished the  same  amonnt  of  team  and  labor. 

On  the  14th  of  May,  1880,  the  firm  or  partnership  of  Kelley 
<fe  Pendergrast  executed  a  mortgage  on  their  crop,  to  defend- 
ants, Mayer  &  Co.,  to  secure  them  for  advances  the  latter  mer- 
chants made  to  the  firm,  to  enable  them  to  make  the  crop. 
The  present  contention  is  over  the  cotton  grown  by  said  firm  of 
Kelley  &  Pendergrast  on  said  rented  land.  The  Circuit  Court 
ruled  that  Taylor  &  Co.,  the  mortgagees  of  Pendergrast,  had  a 
paramount  lien  on  the  whole  crop  grown,  over  Mayer  <k  Co., 
the  mortgagees  of  the  partnership ;  and  my  brothers  have  af- 
firmed the  judgment  of  the  Circuit  Court. 

My  own  judgment  is,  that  Taylor  &  Co.  have  a  prior  lien 
on  Penderjjjrast's  half  of  the  cotton,  and  only  on  that  half.  This 
lien,  I  think,  is  paramount  to  that  of  Mrs.  Kelley,  the  co-partner, 
and  to  that  of  Mayer  &  Co.,  the  mortgagees  of  the  firm.  In 
the  absence  of  prior  liens,  and  of  stipulations  to  the  contrary, 
each  partner  has  a  lieu  on  the  partnership  effects  for  any  balance 
that  may  be  due  him,  for  excess  of  disbursements  by  him,  and 
for  the  liquidation  of  partnership  liabilities.  But  this  lien  has 
its  inception  in  the  formation  of  the  partnership.  It  can  not 
override  former  liens,  created  by  the  individual  before  he  entered 
into  the  partnership.  Coming  in  with  a  lien  upon  it,  that  en- 
cumbrance remains  upon  the  share  of  assets  the  encumbrancer 
brings  into  the  firm,  until  it  is  discharged ;  and  the  lien  the  co- 
partner acquires  in  the  formation  of  tlie  partnership,  is  subor- 
dinated to  this  prior  lien,  if  there  was  notice,  actual  or  construct- 
ive, of  its  existence.  All  would  admit  this  to  be  the  rule,  if 
the  stock  put  in  and  made  common  by  the  formation  of  the 
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partnership,  consisted  of  chattels  having  an  actnal  existence. 
The  fact  that  the  stock  put  in  has  only  a  potential  existence, 
<3an  not  vary  this  question.  It  is  alike  subject  to  mortgage,  and 
a  proper  registration  of  such  mortgage  gives  notice  of  lis  exist- 
ence, having  the  same  legal  effect  as  if  the  subject  of  it  were 
property  having  actual  existence  at  the  time  of  the  mortgage. 
So,  if  the  question  were  material,  I  would  hold  that  Mrs,  Kelley, 
forming  the  partnership  with  constructive  notice  that  Pender- 
grast  had  previosuly  mortgaged  the  crop  to  be  groMni  by  him, 
must  be  understood  as  agreeing  that  the  prior  mortgage  shall 
dominate  the  lien  she  would  otherwise  acquire  as  a  partner. 

How  does  this  question  affect  the  parties  to  this  suit?  The 
mortgage  to  Taylor  &  Co.  was  of  the  crop  of  cotton  which  Pen- 
dergrast  might  raise,  or  cause  to  be  raised.  The  meaning  of 
this  language  evidently  is,  that  he  conveyed  the  cotton  that 
should  be  raised  by  him  anxd/or  him  on  that  land.  It  can  not 
mean  more.  He  migfit  surrender,  forfeit,  or  sell  his  lease. 
He  might  dispose  of  a  part  of  it.  In  the  one  case  he  would 
raise  or  procure  to  be  raised  nothing ;  in  the  other,  only  a  par- 
tial crop.  Suppose  he  had  sublet  a  separated  part  of  the  land 
to  Mrs.  Kelley.  Could  Taylor  &  Co.  claim  a  lien  on  the  crop 
then  raised  by  Mrs.  Kelley?  Can  the  fact  that  Pendergrast  sub- 
let to  her  an  individual  half  interest,  or  a  common  interest  in  the 
lease,  instead  of  a  separate  interest,  make  any  difference?  He 
could  not,  and  did  not  dispose  of  her  earnings.  It  was  the  crop 
Ae  might  raise  or  procure  to  be  raised,  which  he  mortgaged. 
He  neither  raised,  nor  procured  to  be  raised  Mrs.  Kelley's  share 
of  the  crop.  Consequently  Taylor  &  Co.  acquired  no  interest 
in  it  under  Pendergrast's  mortgage.  They  took  the  mortgage 
with  all  these  risks,  and,  in  my  judgment,  have  a  lien  on  Pen- 
dergrast's half.  Mayer  &  Co.  should  have  the  other  half,  un- 
der their  mortgage  from  Kelley  and  Pendergrast. 


Grifflni^.  Appleby. 

Attachment  issued  hy,  and  retfurnable  before  Notary  Public, 
with  Jurisdiction  of  Justice  of  the  Peace. 

1.  Notary  public,  vnth  jurisdictioti  of  justice  of  the  peace. — The  grant 
of  jurisdiction  to  notaries  public  appointed  by  the  (xo.vernor,  to  "have 
and  exercise  the  same  jurisdiction  as  justices  of  the  peac;e,"  by  the  con- 
stitution of  1875,  (Art.  vi,  §  20),  is  as  plenary,  within  their  respective 
precincts  and  wards,  as  is  the  grant  to  justices  of  the  peace  ;  and  what- 
ever is  given  by  statute  to  render  the  constitutional  jurisdiction  of  the 
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latter  effectual — whatever  of  process  they  may  employ  in  the  exercise  of 
the  jurisdiction  granted  to  them,  such  notaries  public  take  and  fnay  em- 
ploy, although  tliey  are  not  mentioned  eo  nomine  in  the  statute. 

2.  Same;  can  inisue  attachment  returnable  before  himself. — Notaries 
public  appointed  to  have  and  exercise  such  jurisdiction,  can  issue  attach- 
ments returnable  before  themselves,  to  enforce  the  collection  of  debts, 
not  exceeding  in  amount  one  hundred  dollars. 

3.  Same;  jurisdiction  distinguished  from  powers . — There  may  he,  by  the 
statutes,  grants  of  poivers  to  justices  of  the  peace,  not  affecting  their 
jurisdiction,  which  the  constitution  does  not  confer  on  notaries  publip  hav- 
ing and  exercising  only  the  juris  iiction  of  justices  of  the  paace. 

Appeal  from  Chambers  Circuit  Court. 

Tried  before  Hon.  James  E  Cobb. 
.  On  31st  October,  1881,  J.  M.  and  G.  L.  Griffin  sued  out  two 
attaeliments  against  J.  K.  Appleby,  a  non-resident,  wliicli  were 
issued  by,  and  returnable  before  S.  P.  Green,  a  notary  public 
appointed  bv  the  Governor,  with  the  jurisdiction  of  a  justice 
of  the  peace.  The  attachments  were  issued  to  enforce  the  col- 
lection of  two  debts,  each  less  in  amount  than  one  hundred 
dollars,  and  were  levied  by  service  of  writs  of  garnishment  on 
E.  G.  Richards,  as  debtor  to  the  defendant.  The  defendant 
and  garnishee  appeared  before  the  notary  in  both  cases,  and  ob- 
jected to  the  notary's  jurisdiction,  the  defendant  moving  to  dis- 
miss the  attachments  and  to  "  quash  the  proceedings "  had 
thereon,  and  the  garnishee  moving  to  dismiss  the  garnishment& 
issued  and  served  on  him.  The  notary  overruled  these  motions 
and  rendered  judgment  in  each  case  against  the  defendant,  and 
also  against  the  garnishee  on  his  answers.  The  garnishee  ap- 
pealed in  each  case  to  the  Circuit  Court,  and  there  renewed  hi& 
motions  to  dismiss.  The  defendant  also  appeared  and  re- 
newed his  motions  to  dismiss  the  attachments  and  quash  the 
proceedings  had  thereon.  The  Circuit  Court  quashed  the 
garnishments  issued  in  both  cases^  and  the  plaintiffs  excepted, 
and  from  the  judgment  rendered  in  each  case  they  appealed  to 
this  court.  Both  cases  were  here  tried  together,  and  the  error 
assigned  in  each  case  is  the  ruling  of  the  Circuit  Court  above 
noted. 

Robinson  &  Denson,  for  appellant. 

E.  G.  Richards,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J.— The  Constitution,  Art.  vi,  §  26,  declares, 
"justices  of  the  peace  shall  have  jurisdiction  in  all  civil  cases, 
whenever  the  amount  in  controversy  does  not  exceed  one  hun- 
dred dollars,  excerpt  in  cases  of  libel,  slander,  assault  and  bat- 
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tery,  and  ejectment."  The  right  of  appeal  without  the  pre- 
payment of  costs,  it  requires,  shall  be  secured  by  law.  Tlie 
same  section  of  the  constitution  provides  :  "  That  the  Gover- 
nor may  appoint  one  notary  public  for  each  election  precinct 
in  counties,  and  one  for  each  ward  in  cities  of  over  live  thous- 
and inhabitants,  who,  in  addition  to  thd  powers  of  notary,  shall 
have  and  exercise  the  same  jurisdiction  as  justices  of  the  peace 
witliin  the  precincts  and  wards  for  which  they  are  respectively 
appointed." 

The  Code,  §  3682,  confers  on  justices  of  the  peace  exclusive 
power  to  issue  attachments  returnable  before  themselves,  when 
the  amount  claimed  does  not  exceed  one  hundred  dollars,  in  two 
classes  of  cases :  First,  to  enforce  the  collection  of  a  debt, 
whether  due  or  not  at  the  time  the  attachment  is  sued  out ; 
second,  to  recover  damages  for  the  breach  of  a  contract,  where 
the  damages  are  uncertain  or  unliquidated.  The  single  ques- 
tion presented  in  these  cases  is.  whether  a  notary  public  ap- 
pointed by  the  Governor,  liavifig,  and  authorized  to  exercise 
the  jurisdiction  of  a  justice  of  the  peace,  can  issue  an  attach- 
ment returnable  before  liimself  as  justice  of  the  peace,  to  en- 
force the  collection  of  a  debt,  not  exceeding  in  amount  one 
hundred  dollars. 

The  constitution  of  1865  enlarged  the  jurisdiction  of  justices- 
of  the  peace  in  civil  cases,  increasing  the  amount  from  Hfty  to 
one  hundred  dollars.  The  enlargement  was  followed  by  a 
statute  enacted  February  20th,  1866,  forming  part  of  §  3285 
of  the  Revised  Code,  increasing  the  amount  from  rifty  to  one  liun- 
dred  dollars,  for  which  they  could  in  the  specilied  cases  issue  at- 
tachments returnable  before  themselves.  The  constitution  of 
1868,  Article  6,  §  13,  first  conferred  on  notaries  public  the  juris- 
diction of  justices  of  the  peace,  in  terms  more  general  than  are 
employed  in  the  present  constitution.  The  clause  of  that  con- 
stitution was,  "  that  notaries  public  appointed  according  to  law 
shall  be  authorized  and  required  to  exercise  throughout  their 
respective  counties,  all  the  powers  and  jurisdiction  of  justices 
of  the  peace." 

The  constitution  is  to  be  read  and  construed  in  connection 
with,  and  in  the  light  of  the  existing  laws,  and  when  to  these 
it  refers,  if  it  is  not  so  read  and  interpreted,  its  real  meaning 
can  not  be  ascertained  and  effect  can  not  be  given  to  the  intent 
of  its  framers,  and  of  the  people  in  its  adoption.  There  can 
be  no  question  that  the  grant  of  jurisdiction  to  notaries  public^ 
appointed  by  the  Governor,  to  have  and  exercise  it,  is  as  plen- 
ary as  the  grant  of  jurisdiction  to  justices  of  the  peace.  The 
grant  of  jurisdiction  to  the  one  is  not  distinguishable  from  the 
grant  to  the  other — -within  the  precinct  or  ward  for  which  he  is 
appointed,  the  notary  is,  according  to  the  words  of  the  consti- 
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tution,  "  to  have  and  exercise  the  same  jurisdiction  as  justices 
of  the  peace."  The  mode  in  which  the  justice  of  the  peace 
should  exercise  the  jurisdiction  conferred  upon  him,  or  the  pro- 
cess he  should  employ  to  render  the  jurisdiction  effectual,  the 
constitution  does  not  prescribe.  That  is  left  to  legislative  regu- 
lation, and,  prior  to  tlie  adoption  of  the  constitution,  had  been 
the  subject  of  legislation,  and  a  system  established,  remaining 
of  full  force,  because  not  repugnant  to,  or  inconsistent  with 
the  provisions  of  the  constitution.  The  statutes  prescribing 
the  mode  in  which  the  jurisdiction  shall  be  exercised,  and  the 
process  which  shall  be  employed,  refer  in  words  only  to  justices  of 
the  peace,  because  enacted  and  existing  prior  to  the  constitu- 
tional grant  of  the  same  jurisdiction  to  notaries  public.  But 
these  statutes  open  and  take  in  the  notaries  public  appointed  to 
have  and  exercise  the  jurisdiction  of  justices  of  the  peace. 
.Otherwise,  in  the  absence  of  legislation  incorporating  into  these 
statutes  the  words  notaries  jpulMc^  the  grant  of  jurisdiction  by. 
the  constitution  would  be  barren — its  energy  and  vitality  de- 
pendent upon  the  legislative  will.  The  constitutional  grant  is 
plenary,  and  whatever  is  necessary  to  make  it  effectual  must  be 
supplied  by  the  common  law,  and  by  the  statutes  pertaining  to 
the  subject-matter.  There  may  be  by  the  statutes  grants  of 
jxnoers  to  justices  of  the  peace — powers  not  affecting  their 
jurisdiction,  which  could  be  revoked  without  affecting  or  im- 
pairing the  jurisdiction  they  are  appointed  to  exercise,  which 
the  constitution  does  not  confer  on  notaries  public  having  and 
exercising  only  the  jurisdiction  of  justices  of  the  peace.  But 
whatever  is  given  by  statute  to  render  the  constitutional  juris- 
diction of  the  justice  of  the  peace  effectual — whatever  of  pro- 
cess he  may  employ  in  the  exercise  of  the  jurisdiction,  the 
notary  having  the  same  jurisdiction  takes  and  may  employ, 
though  not  mentioned  eo  nomine  in  the  statutes. 

The  rulings  of  the  Circuit  Court  are  inconsistent  with  this 
view,  and  the  judgments  must  be  reversed  and  the  cause  re- 
manded. 
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Montgomery   Mutual   Building  and 
Loan  Association  v,  Robinson. 

Bill  in  Eipiity  to  enjoin  Sale  under  Power  in  a  Mortgage^  and 
for  an  Account  and  Redemption. 

1.  Constitutional  provisions;  rule  of  construction. — In  the  construction 
of  constitutional  provisions  prescribing  rules  of  legislative  procedure, 
the  observance  of  which  is  essential  to  the  validity  of  legislative  enact- 
ments, the  courts  keep  steadily  in  view  the  purposes  of  their  adoption^ 
and  avoid  a  closeness  of  construction  which  would  tend  to  emVjarrass- 
legislation. 

2.  Second  clause  of  second  section  of  fourth  article  of  constitution  of 
1865,  construed. — The  second  clause  of  the  second  section  of  the  fourth 
article  of  the  constitution  of  1865,  providing  that  "each  law  shall  em- 
brace but  one  subject,  which  shall  be  described  in  the  title,"  was  not 
directed  against  the  generality  and  comprehensiveness  of  titles  to  legis- 
lative enactments ;  but  against  combining  several  projects  or  subjects,, 
having  no  proper  relation  to  each  other,  in  one  bill,  of  which  the  title 
gave  no  intimation. 

3.  Same;  the  act  incorporating  The  Montgomery  Mutual  Building  and 
Loan  Association,' not  violative  of. — The  act  of  the  General  Assembly  en- 
titled "  An  act  to  incorporate  "  The  Montgomery  Mutual  Building  and 
Loan  Association,"  approved  February  11th,  1867  (Pam.  Acts,  1866-7, 
p.  408),  had  but  one  subject,  which  the  title  with  clearness  indicates, 
though  it  may  not  indicate  the  objects  the  corporation  is  designed  to  ac- 
complish, or  the  powers  with  which  it  is  to  be  invested,  or  the  agency  to 
be  emx)loyed,  or  the  mode  to  be  pursued  in  exercising  the  powers.  These 
are  incidents  necessarily  pertaining  to  corporate  existence — parts  of  the 
general  subject  expressed  in  the  title.  This  act  did  not,  therefore,  of- 
fend such  constitutional  provision. 

4.  Usury;  a  transaction  sanctioned  by  the  General  Assembly  can  not  be 
usurious. — The  General  Assembly  ordained  the  statute  against  usury ,^ 
and  its  power  to  designate  tlie  transactions  which  shall  be  deemed  of- 
fensive to,  or  which  shall  be  excepted  from  the  influence  of  the  statute, 
can  not  be  questioned.  When  that  body  lends  express  sanction  to  a  par- 
ticular transaction,  that  transaction  is  withdrawn,  and  excepted  from  the 
operation  of  the  statute. 

5.  Same;  when  transaction  not  usurious. — Where,  by  act  of  the 
General  Assembly  incorporating  a  building  and  loan  association,  au- 
thority was  given  to  expose  to  sale,  at  each  monthly  meeting  of  the  as- 
sociation, the  amount  paid  into  the  treasury,  at  i^ublic  outcry  to  the 
highest  bidder  among  the  members,  each  of  whom  was  authorized,  for 
each  and  every  share  of  stock  held  by  him,  to  purchase  an  advance  of 
two  hundred  dollars  and  no  more ;  and  the  stockholder  purchasing  such 
loan  or  advance,  was  thereby  required  to  allow  the  premium  at  which  he 
bid  in  such  advance  or  loan,  to  be  deducted,  and  to  give  his  note  for  the 
amount  of  such  advance,  and  to  pay,  in  addition  to  the  monthly  dues  re- 
quired from  all  members,  one  dollar  and  thirty-three  and  one-third  cents 
per  month  for  each  share  of  stock,  or  at  the  rate  of  eight  per  cent,  per 
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annum,  on  the  whole  amount,  including  the  premium, — .such  a  transac- 
tion, having  legislative  sanction,  is  free  from  usury. 

6.  Building  and  loan  association;  provisions  of  charter  construed. — Un- 
der a  provision  in  the  charter  of  a  l)uilding  and  loan  association,  enacted 
by  the  General  Assemblv,  that,  in  the  event  of  the  death  of  a  stock- 
holder, who  had  obtained  an  advance,  his  heirs  or  legal  representatives 
were  entitled  to  continue  the  relation  of  stockholdei*,  the  death  of  a 
member  operates  a  dissolution  of  his  membership,  terminating  his  con- 
nection with  the  association ;  and  upon  his  heirs  or  devisees,  and  not  up- 
on his  personal  representative,  is  conferred  the  privilege  of  succeeding  to, 
or  continuing  the  membership.  And  if  such  privilege  is  exercised  by 
the  heirs  or  devisees,  they  become  members,  not  in  a  representative 
capacity,  but  in  their  own  right ;  and  they  are  subject  individually  to  the 
duties  and  liabilities  of  membership. 

7.  Same. — Where  the  charter  of  such  association  further  provides 
that,  if  the  heirs  or  devisees  were  unable  or  unwilling  -to  continue  the 
membership  of  a  deceased  stockholder,  who  had  obtained  a  loan  or  ad- 
vance, the  association  is  required  to  act  as  if  default  had  occurred  while 
the  stockholder  was  living,  and  it  also  provides  that  a  stockholder  may 
redeem  his  property  mortgaged  to  secure  such  loan  or  advance,  V^y  pay- 
ment of  such  a  sum  of  money  as  would,  at  the  rate  of  premium  at  which 
the  corporate  funds  were  selling  at  the  time  of  redemption,  produce  the 
same  monthly  interest  as  that  which  the  stockholder  had  been  paying  on 
the  advance,  in  no  event  being  less  than  the  net  sum  advanced, — the  as- 
sociation can  not  neglect  or  delay  indefinitely  the  foreclosure  of  the  mort- 
gage, and  thus  suffer  dues,  interest  and  fines  to  accumulate,  increasing 
the  mortgage  debt  and  burdening  the  equity  of  redemption ;  but  it  must 
proceed  to  a  foreclosure  of  the  mortgage. 

8.  Same. — In  such  case,  the  liability  of  the  mortgaged  premises  is  the 
same  amount  that  could  have  been  demanded  of  the  decedent,  if,  at 
the  instant  of  his  death,  he  had  offered  to  redeem. 

Appeal  from  Montgomerj  Chancery  Court. 

Heard  before  Hon.  H.  Al'still. 

On  the  20th  July,  1869,  John  Lawler,  at  that  time  holding 
and  owning  ten  shares  of  the  stock  of  The  Montgomery  Mu- 
tual Building  and  Loan  Association,  a  corporation  created  by  a 
special  act  of  the  General  Assembly,  purchased,  under  the  pro- 
visions of  the  charter  of  the  association,  an  advance  or  loan  of 
$2,000  on  his  ten  shares,  for  which  he  gave  his  note,  and  exe- 
cuted a  mortgage  on  real  estate  in  the  city  of  Montgomery 
securing  the  same,  with  power  of  sale.  The  amount  of  money 
which  he  actually  received  on  the  advance  or  loan,  was  $915, 
the  balance  being  the  premium  offered  by  him,  which  was  de- 
ducted from  the  loan.  Lawler  died  in  October,  1870,  at  which 
time  he  was  not  in  default  to  the  association,  and  after  his  death 
payments  were  made  to  the  association  by  his  personal  repre- 
sentative, which  were  applied  to  dues  and  monthly  interest  on 
the  theory  that  Lawler's  membership  still  continued.  Lawler's 
■estate  was  insolvent,  and  was  so  declared  by  the  probate  court  hav- 
ing the  jurisdiction  thereof ;  and  William  T.  Hatchett  was  ap- 
pointed the  administrator  of  said  estate.  Said  association  hav- 
ing advertised  the  property  conveyed  by  the  mortgage  for  sale 
under  the  power  contained  therein,  Patrick  Robinson,  as  a 
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judgment  creditor  of  said  estate,  filed  the  original  bill  in  this 
cause,  on  21st  February,  1874,  against  the  association,  and  said 
administrator,  charging  that  said  loan  was  usurious,  that  pay- 
ments had  been  made  thereon  which  had  been  applied  by  the 
association  to  illegal  charges,  and  that  the  association  M-as  claim- 
ing more  than  was  due,  and  seeking  an  injunction,  an  account 
of  the  amount  due  to  the  association  on  such  loan,  a  sale  of  the 
property  conveyed  by  the  mortgage  under  the  decree  of  the 
court,  and  an  application  of  the  proceeds,  after  paying  what- 
ever balance  that  might  be  due  to  the  association  under  the 
mortgage  to  the  payment  of  Lawler's  debts.  Hatchett,  as  ad- 
ministrator, answered  .the  bill,  admitting  its  allegations  to  be 
true  ;  and  afterwards  filed  a  cross  bill,  making  the  same  case, 
and  seeking  substantially  the  same  relief,  as  was  made  and 
sought  in  the  original  bill.  The  association  demurred  to  both 
the  original  and  cross  bills,  and  its  demurrers  having  been  over- 
ruled, it  answered,  denying  the  usury  and  the  other  averments 
of  the  bills,  upon  which  the  equities  thereof  rested.  On  final 
hearing,  had  upon  pleadings  and  proof,  the  Chancery  Court  de- 
clared the  loan  usurious,  ordcped  an  account  of  the  balance  due, 
directed  the  application  of  payments,  and  decreed  a  sale  of  the 
property  conveyed  by  the  mortgage,  and  the  proceeds,  after  the 
payment  of  the  balance  due  on  the  loan,  to  be  paid  over  to 
the  complainant  in  the  cross  bill.  From  this  decree  the  asso- 
ciation and  Hatchett,  as  administrator,  appealed  ;  and  by  agree- 
ment of  parties,  under  the  rule,  errors  were  assigned  by  both 
parties  on  the  same  record.  The  statement  in  the  opinion  of  facts 
and  of  the  questions  submitted  for  decision,  renders  it  unnec- 
essary to  set  out  the  assignments  of  error,  or  to  state  more  in 
■detail  the  case  presented  by  the  record. 

David  Clopton,  for  appellant. 

Sayre  &  Graves,  contra. 

BRICKELL,  C.  J. — By  agreement,  the  parties  have  waived 
all  other  than  three  of  the  questions  the  assignment  of  errors 
is  supposed  to  involve.  These  questions  are  thus  stated  in  the 
agreement:  1.  Whether  there  was  usury  in  the  transaction  be- 
tween John  Lawler  and  the  Building  and  Loan  Association,  out 
of  which  the  note  and  mortgage  arose,  having  heen  made  in 
accordance  with  the  constitution  of  the  association.  2.  Upon 
what  principles,  and  in  what  way,  must  the  amount  legally  due 
upon  the  mortgage  be  ascertained.  3.  The  constitutionality 
of  the  act  of  incorporation,  and  if  unconstitutional,  what  effect 
it  has  upon  the  transaction. 

The  association  was  incorporated  by  a  special  act  of  the  Gen- 
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era!  Assembly,  approved  February  11th,  1867  (Parnph.  Acts, 
1866-7,  pp.  408-16),  entitled  "  An"  act  to  incorporate  T.he  Mont- 
gomery Mutual  Building  and  Loan  Association."  The  first 
section,  nominating  particular  persons,  declares  they  are  created 
a  body  corporate  and  politic,  by  the  name  of  "  The  Montgomery 
Mutual  Building  and  Loan  Association,"  and  by  that  name  ieould 
sue  and  be  sued,  contract  and  be  contracted  with,  acquire,  hold 
and  convey  real  estate  or  other  property,  make  rules,  regula- 
tions and  by-laws,  not  inconsistent  with  the  constitutions  and 
laws  of  the  United  States  or  of  this  State,  and  to  do  any  act 
necessary  to  carry  into  effect  the  constitution  of  the  association, 
which  is  embodied  in  the  act.  The  constitution  consists  of 
eleven  articles  declaratory  of  the  objects  of  the  association,  de- 
fining the  rights  and  liabilities  of  its  members,  providing  spe- 
cially for  the  management,  loan  or  investment  of  the  corporate 
funds,  and  prescribing  the  number,  duties  and  powers  of  its 
officers.  The  second,  third  and  fourth  sections  relate  to  the 
opening  of  the  books  for  subscription  to  stock,  the  allotment  of 
shares,  and  the  election  of  officers. 

This  enactment,  it  is  insisted,  ofiends  the  second  clause  of  the 
second  section  of  the  fourth  article  of  the  constitution  of  1865, 
of  force  at  the  time  of  its  passage  by  the  General  Assembly, 
which  declared :  "  Each  law  shall  embrace  but  one  subject,  which 
shall  be  described  in  the  title."  The  objection  resolves  itself 
into  two  inquiries — is  the  subject  of  the  act  single,  and  described 
in  the  title ;  and  does  the  act  in  its  provisions  conform  to  the 
single  subject  expressed  or  described.  The  clause  of  the  con- 
stitution of  1865,  under  consideration,  was  borrowed  literally 
from  the  constitution  of  1861,  when  for  the  first  time  it  made 
its  appearance  in  the  fundamental  law  of  the  State.  In  phrase- 
ology it  differs  from  the  present  constitution,  and  from  that  of 
1868,  declaring :  "  Each  law  shall  contain  but  one  subject,  which 
shall  be  clearly  expressed  in  its  tiile.^^  The  difference  in  phrase- 
ology has  not  caused  any  change  or  difference  of  construction ; 
each  clause  being  deemed  significant  of  the  same  purposes  and 
objects,  and  each  having  the  same  operation.  In  the  construc- 
tion of  this  and  similar  constitutional  provisions,  prescribing 
rules  of  legislative  procedure,  the  observance  of  which  is  essen- 
tial to  the  validity  of  legislative  enactments,  the  courts  have 
kept  steadily  in  view  the  purposes  of  their  adoption,  and  have 
avoided  a  closeness  of  construction  tending  to  embarrass  legis- 
lation. It  has  been  often  said  in  this  court,  repeating  the  words 
of  other  courts,  that  this  clause  of  the  constitution  is  intended 
to  accomplish  but  one  purpose,  the  suppression  of  a  practice 
which  had  been  too  prevalent,  leading  at  times  to  unfortunate, 
if  not  corrupt  legislation,  by  which  several  projects  or  subjects^ 
having  no  proper  relation  to  each  other,  were  combined  in  one 
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bill,  and  the  supporters  of  each  assisted  in  passing  all  into  law ; 
or,  clauses  were  inserted,  of  which  the  title  gave  no  intimation  ; 
and  the  prevention  of  the  deception  of  the  legislature,  and  the 
people,  by  concealing  under  alluring  titles  legislation  which,  if 
its  real  character  had  been  disclosed,  would  have  been  con- 
demned. "  There  was  no  design  by  this  clause,"  say  the  Su- 
preme Court  of  Michigan,  "to  embarrass  legislation  by  making 
laws  unnecessarily  restrictive  in  their  scope  and  operation,  and 
thus  multiplying  their  number ;  but  the  framers  of  the  consti- 
tution meant  to  put  an  end  to  legislation  of  the  vicious  charac- 
ter referred  to,  which  was  little  less  than  a  fraud  upon  the  pub- 
lic, and  to  require  that  in  every  case  the  proposed  measure 
should  stand  upon  its  own  merits,  and  that  the  legislature  should 
be  fairly  satisfied  of  its  design,  when  required  to  pass  upon  it," 
People  V.  Mahaney,  13  Mich.  481.  It  is  not  directed  against 
the  generality  or  comprehensiveness  of  the  titles  to  legislative 
enactments.  In  Ex  jparte  Pollcurd^  40  Ala.  99,  where  the  con- 
struction and  operation  of  the  clause  was  iirst  drawn  under  the 
consideration  of  this  court,  said  Chief-Justice  Walkek  :  "  The 
evil  contemplated  was  not  the  generality  and  comprehensive- 
ness of  titles.  These  faults  do  not  tend  to  mislead  or  deceive. 
....  The  particular  subject  selected  by  the  legislature,  and 
put  in  the  title,  must  embrace  every  part  of  the  law.  The 
question  must  always  be,  whether,  taking  from  the  title  the  sub- 
ject, we  can  find  any  thing  in  the  bill  which  can  not  be  referred 
to  that  subject.  If  we  do,  the  law  embraces  a  subject  not  de- 
scribed in  the  title.  But  this  conclusion  should  never  be  at- 
tained, except  by  argument  characterized  by  liberality  of  con- 
struction and  freedom  from  all  nice  verbal  criticism."  l^o  stat- 
ute having  but  one  general  object,  reasonably  and  fairly  indi- 
cated by  its  title,  has  been  condemned  because  of  the  generality 
of  the  terms  of  the  title.  Whatever  provisions  that  have,  by  fair 
intendment,  a  necessary  or  proper  connection  with  the  subject 
expressed  in  the  title,  may  be  introduced  into  the  body  of  the 
enactment.  When  the  generality  of  the  title  is  not  made  a 
cover  for  legislation  incongruous  to,  or  diverse  from,  the  sub- 
ject expressed,  the  spirit  and  purposes  of  the  constitution  are 
satisfied. — Cooley,  Cons.  Lim.  172-78. 

The  title  of  this  enactment  describes  as  its  subject  the  in- 
corporation, the  formation  of  a  body  politic,  having  the  name 
and  style  of  "  The  Montgomery  Mutual  Building  and  Loan 
Association."  The  subject  is  single — the  title  with  clearness 
indicates  it,  though  it  may  not  indicate  the  objects  the  incor- 
poration, the  body  politic,  is  designed  to  accomplish,  nor  the 
powers  with  which  it  is  to  be  invested,  nor  the  agency  to  be 
employed,  nor  the  mode  to  be  pursued  in  exercising  the  powers. 
These  are  incidents  of  necessity  pertaining  to  corporate  exis- 
27 
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tence — parts  of  the  general  subject  expressed  in  the  title. — Sun 
Mutual  Ins.  Co.  v.  Mayor,  4  Selden,  247  ;  £?'ewster  v.  City  of 
Syracuse,  19  N.  Y.  116.  It  is  not  intended  that  the  body  of  a 
legislative  enactment  shall  be  a  repetition  of  the  title,  nor  that 
the  title  shall  be  a  summary  or  epitome  of  the  body.  The 
expression  in  the  title,  as  is  expressed  in  this  title,  of  the  actual 
subject  to  which  the  body  of  the  act  is  devoted,  is  all  tliat  is 
required.  The  objection  urged  to  this  enactment  is  very  far- 
reaching,  and,  if  sustained,  would  sentence  to  nullity  innumera- 
hle  legislative  enactments.  When  the  creation  of  private 
corporations  rested  within  legislative  province,  they  were  inva- 
riably created  by  special  statutes,  having  titles,  declaring  the 
subject  to  be  an  incorporation  of  a  particular  name  and  style. 
Many  such  enactments,  having  such  titles,  were  passed  at  the 
same  session  of  the  General  Assemby,  at  which  this  statute  was 
passed.  These,  though  corporate  existence  under  them  has 
heen  established,  corporate  powers  exercised,  property  and 
rights  acquired,  habilities  incurred,  and  for  fifteen  years  their 
validity  unquestioned,  if  the  objection  now  urged  were  sus- 
tained, would  be  blotted  from  the  statute  book.  The  degree 
of  particularity  which  must  be  observed  in  the  expression  of 
the  subject  in  the  title  of  a  legislative  enactment,  must  rest 
largely  in  legislative  discretion.  The  duty  of  the  General  As- 
sembly is  met,  when  the  title  draws  attention  directly  to  the 
subject.  Building  and  loan  associations  or  societies  have 
existed  so  long,  their  organization  as  corporations  under  general 
laws,  or  special  legislative  enactments,  has  been  so  frequent,  that 
it  may  well  be  doubted,  whether  a  more  appropriate  title  could 
he  selected  for  a  special  enactment  of  incorporation,  a  title 
more  expressive  of  the  subject  of  the  enactment,  than  the  title 
'  ^ven  to  this  statute.  The  idea  at  once  suggested  is,  that  the 
purpose  of  the  corporation  will  be  the  accumulation  of  funds 
for  division  among  the  members,  the  investment  of  such  funds 
until  the  appointed  period  of  division,  and  enabling  its  mem- 
l)ers  to  obtain  by  anticipation,  on  such  terms  as  may  be  pre- 
iscribed,  the  proportion  to  which  on  division  it  is  contemplated 
they  will  be  entitled  to  receive.  This  is  the  subject  of  the  pre- 
sent enactment,  and  all  the  provisions  introduced  into  it,  relate 
immediately  to  this  subject. 

The  eighth  article  of  the  constitution  entitles  each  stock- 
holder, for  each  and  every  share  of  stock  he  may  hold  in  the 
association,  to  purchase  an  advance  of  stock  of  two  hundred 
dollars,  and  no  more.  The  mode  of  obtaining  the  advance  is 
prescribed.  At  each  monthly  meeting  of  the  association,  the 
amount  paid  into  the  treasury  was  to  be  exposed  to  sale  at  pub- 
lic outcry  to  the  highest  bidder  among  the  members.  The 
stockholder  taking  the  advance  allowed  the  premium  he  had 
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•offered  to  be  deducted,  giving  a  note  for  the  advance,  secured 
by  mortgage  on  real  estate,  equal  in  value  to  the  net  sum  ad- 
vanced, witli  power  of  sale  ;  assigning  also  as  collateral  security, 
one  share  of  stock  in  the  association  for  each  two  hundred  dol- 
lars of  the  advance.  He  was  required  to  pay,  in  addition  to  the 
monthly  dues  required  from  all  members,  one  dollar  and  thirty- 
three  and  one-third  cents  for  each  share  of  the  stock,  or  at  the 
rate  of  eight  per  cent,  per  annum  on  the  whole  amount,  in- 
<;luding  the  premium.  If  he  failed  in  the  payment  of  this 
monthly  interest,  he  was  subject  to  the  same  fines  thereon,  as 
for  a  default  in  the  payment  of  other  dues,  which  was  ten  cents 
per  month  for  every  dollar  remaining  unpaid,  the  fines  contin- 
uing every  month  of  the  default.  If  for  three  successive 
months  there  was  a  neglect  to  pay  any  or  all  dues  to  the  asso- 
ciation, a  foreclosure  of  the  mortgage  was  authorized.  From 
the  proceeds  of  the  sale  of  the  mortgaged  property,  the  asso- 
ciation was  authorized  to  retain  and  apply  so  much  of  the  pur- 
chase-money as  would  be  required  to  redeem  the  property  under 
the  provisions  of  the  ninth  article,  and  all  payments,  moneys 
and  expenses  due  the  association,  the  monthly  fines  continuing 
until  the  sale  of  the  property.  The  provisions  of  the  ninth 
article  as  to  redemption  were,  that  it  should  be  had  by  the  pay- 
ment of  such  a  sum  of  money,  as  would  at  the  rate  of  premi- 
um at  which  the  corporate  funds  were  selling  at  the  time  of 
redemption,  produce  the  same  monthly  interest  as  that  which 
the  stockholder  had  been  paying  on  the  advance,  in  no  event 
being  less  than  the  net  sum  advanced.  In  the  event  of  the  death 
of  the  stockholder,  who  had  obtained  an  advance,  his  heirs  or 
legal  representatives  were  entitled  to  continue  the  relation  of 
stockholder.  But  if  they  were  unable  or  unwilling  to  do  this, 
the  directors  were  required  to  act  as  if  default  had  occurred 
while  the  stockholder  was  living. 

The  transaction  which  this  article  delineates,  is  that  which  is 
common  to  associations  of  this  character ;  and  when  the  asso- 
ciation "is  merely  voluntary,  or  is  endowed  with  corj)orate  ca- 
pacity, not  having  special  authority  to  enter  into  such  a  trans- 
action, its  legal  efficacy  is  a  question  upon  which  the  authorities 
are  conflicting.  It  is  apparent,  the  manifest  purpose  of  the 
enactment  was  to  authorize  and  legalize  the  transaction — to  re- 
lieve it  from  the  uncertainty  in  which  it  would  have  been  in- 
volved, if  it  was  without  express  legislative  sanction.  In  the 
absence  of  such  sanction,  we  could  not  hesitate  to  pronounce 
the  transaction  usurious ;  and  that  the  mortgage  was  valid  and 
operated  as  a  security  only  for  the  sum  of  money  actually  ad- 
vanced, or  loaned,  the  lawful  interest  thereon,  and  such  pay- 
ments of  taxes  or  insurance  on  the  property,  or  other  proper 
expenses  of  its  conservation,  as  the  association  had  actually  paid  ; 
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and  that  all  payments  made  by  or  for  the  mortgagor,  except  his 
contributions  as  a  member  of  the  association,  should  be  applied 
first  to  the  reimbursement  of  such  expenses,  then  to  keeping 
down  the  interest ;  and  when  these  expenses  were  satisfied,  the 
interest  extinguished,  if  a  surplus  remained,  it  should  be  ap- 
plied to  the  reduction  of  the  principal. — Mobile  Mttt.  B.  cfe  L. 
Ass.  V.  Bohertson,  65  Ala.  382 ;  Smith  v.  Garth,  32  Ala.  368 ; 
Mut.  Sav.  Bwnk  &  Build.  Ass.  v.  Wilcac,  24  Conn.  147;  Jfup- 
/ert  V.  Guttenhurg  Build.  Ass.,  30  Penn.  St.  465;  Link  v.  Ger- 
mantown  Build.  Ass.,  89  Penn.  St.  15;  Mills  v.  Salisbury  B.  <& 
L.  Ass.,  75  N.  C.  292;  Herbert  v.  Kenton  Build.  c&  Sav.  Ass.,  11 
Bush  (Ky.)  296;  Columbia  Build.  &  Loan  Ass.  v.  Bollinger,  12 
Rich,  Eq.  (S.  C.)  124.  The  General  Assembly  ordained  the 
statute  against  usury,  and  its  power  to  designate  the  transac- 
tions which  shall  be  deemed  offensive  to,  or  which  shall  be  ex- 
cepted from  the  influence  of  the  statute  is  not  questioned. 
When  it  lends  express  sanction  to  a  particular  transaction,  from 
the  operation  of  the  statute  that  transaction  is  withdrawn  and 
excepted. — Bibb  County  Loan  Ass.  v.  Lticlmrds,  21  Ga.  592; 
Mut.  Sav.  Bank  d;  Build.  Ass.  v.  Wilcox,  sup?'a;  Franklin 
Build.  Ass.  v.  Marsh  29  jST,  J.  Law,  225 ;  Clarkeville  B. 
<&  L.  Ass.  V.  Stephens,  26  N.  J.  Eq.  351 ;  LLagerman  v.  Ohio 
Build.  (&  Sav.  Ass.,  25  Ohio  St.  186;  Hekelrdcmnper  v.  Ger- 
man Build.  &  Sav.  Ass.,  22  Kansas,  549. 

The  intestate,  Lawler,  having  on  the  20th  July,  1869,  ob- 
tained an  advance  of  two  thousand  dollars,  less  the  premium, 
on  ten  shares  of  stock  held  and  owned  by  him  in  the  associa- 
tion, for  which  he  gave  his  promissory  note,  secured  by  mort- 
gage on  real  estate,  the  transaction  conforming  to  the  terms  of 
the  8th  article  of  the  constitution,  died  in  October,  1870.  At 
the  time  of  his  death  he  was  not  in  default  to  the  association ; 
and  after  his  death,  for  some  time,  his  personal  representative 
made  payments  to  the  association,  which  were  applied  to  dues 
and  monthly  interest,  as  if  the  membership  in  the  association 
was  continuing.  It  was  not  until  January  or  February,  1874, 
that  the  association  took  any  steps  for  the  foreclosure  of  the 
mortgage,  and  during  the  whole  period  intervening  after  Law- 
ler's  death,  dues,  including  monthly  interest  and  fines  for  non- 
payment, are  claimed.  The  question  arising  on  this  state  of 
facts  is,  what  sum,  or  sums  can  be  claimed  by  the  association 
on  the  redemption  of  the  mortgaged  premises. 

The  act  of  incorporation  intends  that  the  death  of  a 
member  shall  operate  a  dissolution  of  his  membership,  ter- 
minating his  connection  with  the  association.  Upon  his  heirs 
or  his  legal  representatives  there  is  conferred  the  privilege 
of  succeeding  to,  or  in  the  words  of  the  constitution,  con- 
.  tinning  the  membership.  If  the  privilege  is  exercised,  they 
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become  members,  not  in  a  representative  capacity,  but  in  their 
own  right ;  and  are  subject  individually  to  the  duties  and  lia- 
bilities of  membership.  If  the  member  dying  has  not  ob- 
tained an  advance  upon  his  stock  within  four  months  after  his 
death,  his  heirs  or  legal  representatives  could  assert  the  privi- 
lege of  succeeding  to,  or  continuing  the  membership  by  the 
payment  of  all  dues,  lines,  and  arrearages  which  had  accrued. 
But  if  within  that  period,  they  do  not  assert  the  privilege,  and 
make  the  payment,  the  association  becomes  bound  to  refund, 
not  to  the  heirs  or  legal  representatives,  but  to  the  personal  repre- 
^entative  on  demand,  the  amount  the  deceased  had  paid  upon 
his  stock,  with  eight  per  cent,  interest  thereon,  deducting 
charges  for  fines,  arrearages,  and  the  projjortion  of  the  losses 
and  expenses  of  the  association  the  stock  ought  to  bear.  It  is 
scarcely  necessary  to  say,  that  the  personal  representative  only 
can  receive  this  sum  and  acquit  the  association  of  lial)ility  on  it. 
Or  if  the  deceased  member  had  been  advanced  upon  his  stock, 
his  heirs  or  legal  representatives  may  succeed  to,  and  continue 
the  membership,  the  proper  change  of  7iame  being  Jvrst  inade  in 
the  security  papers.  If  they  are  unable  or  unwilling  to  effect 
this  change,  the  board  of  directors  are  required  to  act  as  if  it 
were  the  case  of  a  living  shareholder,  who,  for  three  successive 
months,  had  failed  to  pay  dues  to  the  association.  The  privi- 
lege of  continuing  the  membership  is  conferred  only  on  heirs 
or  legal  representatives,  not  on  the  personal  representative^ 
the  executor  or  the  administrator.  Such  privilege  could  not 
well  be  conferred  on  the  personal  representative,  limited  in  au- 
thority and  duty,  and  not  having  capacity  to  make  or  continue 
contracts  charging  the  assets  in  his  hands  for  administration — 
certainly  not  hazardous  or  speculative  contracts  which  may  not 
yield  profit,  and  may  involve  a  loss  of  the  assets  the  law  de- 
votes to  particular  uses  and  purposes. 

The  nature,  purpose,  incidents  and  liabilities  of  membership 
in  the  association,  exclude  the  hypothesis  that  an  executor  or 
administrator,  unless  it  be  an  executor  having  authority  by  the 
will  of  the  testator,  can  employ  the  assets  in  his  hands  for  ad- 
ministration, in  the  continuance  of  membership  in  the  associa- 
tion. These  assets  are  devoted  by  law,  primarily  to  the  pay- 
ment of  debts,  and  after  the  payment  of  debts,  to  distribution 
to  the  next  of  kin  in  cases  of  intestacy,  or  if  there  be  a  will,  to 
distribution  as  it  may  appoint.  The  line  of  the  duty  and  au- 
thority of  the  personal  representative  is  distinctly  marked,  and 
it  corresponds  precisely  to  the  accomplishment  of  these  pur- 
poses. The  object  of  the  association,  expressed  in  the  first 
article  of  the  constitution,  is,  "  the  accumulation  of  a  fund  by 
the  monthly  subscriptions  or  savings  of  the  members  thereof  to 
assist  them  in  procuring  for  themselves  such  real  estate  as  they 
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may  deem  desirable."  There  is  no  power  in  a  personal  repre- 
sentative, in  the  absence  of  express  testamentary  provision,  to 
employ  the  assets  either  in  investments  or  for  accumulation. 
An  inseparable  incident  for  membership  is  the  right  to  antici- 
pate stock  by  obtaining  an  advance  thereon.  Such  advance 
can  not  be  obtained  unless  security  by  a  mortgage  of  real 
estate  is  furnished  the  association.  Borrowing  money  is  not  a 
power  or  duty  of  a  personal  representative,  and  to  the  real 
estate  of  his  intestate  or  testator  he  has  no  title  which  could 
be  conveyed  by  mortgage.  When  the  clause  of  the  constitu- 
tition  referring  to  the  continuance  of  membership,  in  the  event 
of  the  death  of  a  member  who  has  taken  an  advance  on  stock, 
is  read,  it  seems  self-evident,  that  it  is  the  heir,  or  the  devisee 
only,  who  is  invested  with  the  privilege  of  continuing  the  mem- 
bership. The  continuance  can  be  obtained  only  by  the  proper 
change  of  name  hein^  first  made  in  the  secin'ity  papers.  The 
change — a  proper  change— could  be  effected  only  by  the  heir 
or  devisee,  succeeding  to  the  estate  of  the  deceased  ancestor  in 
the  lands  mortgaged  as  security,  and  not  by  the  personal  repre- 
sentative, having  no  estate  in  them. 

The  death  of  Lawler  terminated  his  membership  in  the  as- 
sociation and  relieved  him  from  all  liability  to  pay  dues  of  any 
kind  to  it.  That  liability  is  an  incident  of  membership,  and 
the  two  must  co-exist.  The  sum  which  must  be  paid  to  redeem 
the  premises  from  the  mortgage  is  very  clearly  pointed  out  by 
the  constitution.  It  is  not  the  nominal  sum  for  which  the 
promissory  note  is  given ;  nor  is  it  the  sum  of  money  which 
was  actually  loaned  or  advanced  to  Lawler,  though  in  no 
event,  can  it  be  less  than  that  sum.  It  is  the  sum  of  money, 
which,  at  the  rate  of  premium  at  which  the  funds  of  the  asso- 
ciation were  selling  at  the  time  of  his  death,  would  produce 
the  same  monthly  rate  or  payment  of  interest  he  had  been  pay- 
ing on  the  loan  or  advance.  This  saves  to  the  association  all 
the  benefits  which  would  accrue  if  death  had  not  intervened 
terminating  the  membership  and  the  contract.  A  different 
rule  would  be  applied,  if  Lawler  had  lived,  falling  into  default 
in  the  payment  of  dues  to  the  association.  Such  default  visited 
with  fines  can  not  occur,  when  death  terminates  the  member- 
ship. If  the  heir  or  devisee  in  whom  resides  the  estate  in  the 
mortgaged  premises,  does  not  elect  to  exercise  the  privilege  of 
continuing  or  succeeding  to  the  membership — if  he  does  not 
cause  the  proper  change  to  be  made  m  the  secu7'ity  papers,  by 
which  they  become  his  contracts,  ceasing  to  be  the  contracts  of 
the  ancestor,  the  association  nmst  proceed  to  a  foreclosure  of 
the  mortgage.  The  foreclosure  can  not  be  neglected,  or  in- 
definitely delayed,  and  dues,  monthly  interest  and  fines  suffered 
to  accumulate,  increasing  the  mortgage  debt,  burdening  the 
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eqiiity  of  redemption.  The  liability  of  the  mortgaged  prem- 
ises, according  to  the  constitution  of  the  association  is  the  sum 
of  money  which  at  the  rate  of  premium  the  funds  of  the  asso- 
ciation were  selling  at  the  time  of  Lawler's  death,  would  pro- 
duce the  same  monthly  payment  of  interest,  as  that  which  he 
had  been' previously  paying  on  the  advance,  not  to  be  less  in 
any  event  than  the  net  amount  he  actually  received.  This  is  all 
which  could  have  been  demanded  of  him,  if  at  the  instant  of 
his  death  he  had  come  to  redeem,  there  being  no  default  in  the 
payment  of  any  dues  ;  and  it  is  the  extent  of  the  demand  which 
may  rightfully  be  made  of  his  creditor,  or  of  his  personal  rep- 
resentative, coming  in  to  redeem  after  his  death.  To  this  sum 
must  be  added  any  payment  of  taxes  or  of  insurance  w^hicli  the 
association  may  have  made.  The  re-inbursement  of  such  pay- 
ments, made  for  the  conservation  of  the  mortgage  estate,  is  an 
undoubted  equity  of  a  mortgagee. 

The  result  is,  the  decree  of  the  chancellor  must  be  reversed, 
and  a  decree  will  be  here  rendered  in  accordance  with  tlii& 
opinion. 


Kiglit  V,  Luke. 

Bill  in  Equity  to  Enforce  Specific  Performance  of  a  Con- 
tract for  the  Conveyance  of  Land. 

1.  Specific  2^cKf(^^'^^'*^(^^  >'  indebtedness  on  other  accounts  no  defense. 
Specific  performance  of  a  contract  can  not  be  resisted,  by  sliowing  that 
the  complainant  is  indebted  to  the  defendant  on  other  accounts,  which 
are  not  connected  with  the  contract,  of  which  specific  performance  is 
sought. 

2.  Specific  performance  of  contract  for  conveyance  of  land  ;  what  debts 
may  be  set  up  in  defense  of. — L.  purchased  of  B.  a  tract  of  land  situate  in 
this  State  for  $5000,  and  gave  his  notes  for  the  purchase-money,  B.  exe- 
cuting a  bond  to  make  title  on  payment  of  the  notes.  L.  then  sold  and 
conveyed  to  B.  a  tract  of  land  situate  in  Georgia  for  $2000,  and  this  sum 
was  by  agreement  applied  to  the  payment  for  the  lands  which  B.  had  sold 
to  L.  At  the  time  of  this  last  sale  K.  held  a  mortgage  on  the  Georgia 
lands,  executed  to  him  by  L.  to  secure  $.500  and  accrued  interest ;  and 
afterwards  K.  acquired  another  claim  against  L.  for  $100,  and  also  be- 
came the  owner  of  the  notes  which  L.  had  given  to  B.  for  the  Alal)ama 
lands,  on  which  was  entered  the  credit  of  $2000.  Before  K.  had  accjuired 
these  notes,  he  had  made  an  agreement  with  L.  to  purchase  from  him 
two  parcels  of  the  lands  sold  by  B.  to  L.  at  an  agreed  price  for  each.  The 
three  parties,  B.,  L.  and  K.,  then  came  together,  and  L.  executed  his 
note  to  K.  for  $700,  payable  in  cotton,  in  consideration  of  the  $500  note 
secured  by  mortgage  on  the  Georgia  lands,  and  of  the  other  debt  of  $100 
which  K.  had  acquired;  and  thereupon,  by  agreement  between  the  par- 
ties, B.  conveyed  the  lands  which  L.  had  purchased  from  him  to  K.,  and 
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K.  went  into  possession  of  the  two  parcels  which  he  had  purchased  from 
L.  and  the  latter  retained  possession  of  the  balance.  In  a  bill  filed  by  L. 
against  K.,  it  is  averred  that  the  price  of  the  two  parcels  which  the  latter 
h^d  purchased  trom  the  former,  should  be  credited  on  the  balance  due 
on  the  purchase-money  notes  given  to  B.,  then  held  by  K.,  and  that  B. 
had  executed  the  deed  to  K.  on  the  agreed  condition  that  when  L.  had 
paid  such  balance,  K;  was  to  convey  all  the  lands  to  L.  except  the  two 
parcels  purchased  by  him  from  L.  The  bill  also  avers  the  payment  of 
such  balance,  and  prays  a  specific  performance  of  the  contract  to  convey. 
In  answer  to  the  bill  K.  averred  that  the  deed  was  made  to  him  by  B., 
not  only  to  vest  title  in  him  to  the  two  parcels  which  he  had  purchased  from 
L.,  but  also  as  security  for  the  balance  due  on  the  purchase-money  notes 
given  by  L.  to  B.  then  held  by  him,  and  for  the  payment  of  the  said  $700 
note,  payable  in  cotton ;  and  that  no  part  of  said  debts  had  been  paid. 
He  further  averred  that  he  had  not  credited  on  the  purchase-money  notes 
the  amounts  he  had  agreed  to  pay  for  the  two  parcels  purchased  from  L. 
because  of  certain  damages  alleged  to  have  been  sustained  by  him  by 
reason  of  misrepresentations  made  by  L.  to  him  touching  the  location  of, 
and  number  of  acres  contained  in,  one  of  the  parcels  so  purchased  by 
him.  The  cause  having  been  heard  on  bill  and  answer,  the  chancellor 
caused  to  be  entered  a  decree  of  reference,  directing  the  register  to  con- 
fine the  evidence  and  the  account  to  the  inquiry  of  what  was  due  and  un- 
paid on  the  purchase-money  notes  given  by  L.  to  B.     Held, 

(o)  That  the  chancellor  erred  in  thus  confining  the  evidence  and  ac- 
count. 

(6)  That,  if  the  averments  contained  in  the  answer  be  true,  the  note 
for  $700  was  not  an  outside  or  independent  transaction,  but  was  so  con- 
nected with  the  contract  for  the  conveyance  of  the  land,  that  the  com- 
plainant will  be  required  to  pay  it  before  he  can  coerce  specific  perform- 
ance. 

(c)  That  if  the  defendant  can  prove  the  misrepresentations  in  reference 
to  the  quality  and  boundaries  of  the  land  purchased  by  him  from  the 
complainant,  as  alleged  in  his  answer,  then,  to  the  extent  he  was  injured 
thereby,  he  would  have  the  right  to  have  the  price  agreed  to  be  paid 
therefor  abated,  and  thus  increase  the  balance  due  on  the  purchase-money 
notes  given  by  the  complainant  to  B. 

id)  That  if  the  averments  of  the  answer  be  true,  the  complainant  can 
obtain  no  relief  without  amending  his  bill,  so  as  to  correspond  with  the 
facts. 

Appeal  from  Randolph  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

The  bill  in  this  cause  was  filed  by  William  Luke,  the  appel- 
lee, against  Henry  J.  Kight,  the  appellant,  to  enforce  the  spe- 
cific performance  of  an  alleged  agreement  to  convey  lands,  and 
to  enjoin  two  actions  at  law  which  had  been  commenced  by  the 
appellant  against  the  appellee,  in  the  Circuit  Court  of  Randolph 
county,  one  for  the  recovery  of  the  lands  in  controversy,  and 
the  other  for  the  recovery  of  an  alleged  balance  due  on  certain 
promissory  notes  given  by  the  appellee  for  the  purchase-money 
for  said  lands,  and  then  held  and  owned  by  the  appellant.  The 
case  made  by  the  record  is  stated  in  the  opinion, 

Smfth  &  Smith,  for  appellant. 

John  T.  Heflin,  contra. 
Vol.  lxix. 
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STONE,  J. — The  object  of  tlie  present  bill  is  to  obtain  spe- 
cific performance  of  an  agreement  alleged  to  have  been  made 
in  October,  1872,  concerning  real  estate,  situated  partly  in  Ran- 
dolph, and  partly  in  Clebnrne  county.  The  bill  was  filed  by 
Luke,  the  appellee.  It  sets  up  that,  in  October,  1871,  Luke 
contracted  with  one  Buchanan  to  purchase  from  him  a  pretty 
large  tract  of  land,  at  the  agreed  price  of  five  thousand  dollars, 
payable  in  two  installments,  due  severally  December  25,  1871, 
and  1872,  and  gave  Buchanan  his  notes  for  the  purchase-money. 
Buchanan  gave  Luke  a  bond  to  make  title  to  the  land  when  the 
purchase-money  was  paid,  and  surrendered  the  possession  to 
him.  Luke  sold  to  Buchanan  a  tract  of  land  he  owned,  situated 
in  Heard  county,  Georgia,  at  the  agreed  price  of  two  thousand 
dollars,  and  he,  Buchanan,  went  into  possession  thereof  under 
the  purchase.  It  was  agreed  that  this  should  be  part  payment 
of  the  purchase  Luke  had  made  of  Buchanan,  thus  j^aying  two 
thousand  dollars  of  the  five  thousand  agreed  to  be  paid.  This 
sum  was  entered  as  a  credit  on  Luke's  notes  to  Buchanan.  At 
the  time  this  sale  of  the  Georgia  land  was  made  by  Luke  to 
Buchanan,  he,  Luke,  owed  Kight,  the  appellant,  five  hundred 
dollars,  with  some  accrued  interest;  to  secure  which,  the  latter 
held  a  mortgage  on  Luke's  Georgia  lands,  so  sold  to  Buchanan. 
This  land  was  subsequently  sold  by  Buchanan  to  Shackleford, 
to  the  latter  of  whom  Luke  was  also  indebted  in  a  sum  not  ex- 
ceeding one  hundred  dollars.  This  latter  claim  also  became  the 
property  of  Kight,  either  by  purchase,  or  by  payment  at  Luke's 
request;  and,  together  with  the  note  for  five  hundred  dollars 
and  accrued  interest,  made  the  sum  of  seven  hundred  dollars 
Luke  owed  Kight  on  that  account.  At  this  stage  of  the  trans- 
actions between  the  several  parties,  Kight  sold  to  Buchanan  his 
lands  in  Georgia,  and  became  the  owner  of  the  land-purchase 
notes  given  by  Luke  to  Buclianan,  on  which  there  was  a  credit 
of  two  thousand  dollars  for  Luke's  Georgia  land  sold  to  Buchanan, 
and  possibly  another  credit.  Before  that  time,  Luke  and  Kight 
had  come  to  an  agreement,  by  which  Luke  agreed  to  sell  to 
Kight,  and  the  latter  to  purchase,  two  parcels  of  the  land  the 
former  had  purchased  of  Buchanan  ;  one  parcel  called  the  White 
Oak  Bend  place,  at  the  agreed  price  of  two  thousand  dollars  ; 
the  other  parcel  known  as  the  Tindall  place,  the  price  not  then 
agreed  on.  ■  The  three  parties,  Buchanan,  Luke  and  Kight,  then 
came  together — Luke  executed  his  note  to  Kight  for  seven  hun- 
dred dollars  payable  in  cotton,  in  consideration  of  the  five  hun- 
dred dollar  note,  and  accrued  interest,  secured  by  mortgage,  as 
described  above,  and  the  debt  of  near  one  hundred  dollars  due 
from  Luke  to  Shackleford,  which  had  been  purchased  or  paid 
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bj  Kiglit.  Thereupon,  by  agreement  between  Luke  and  Kight, 
Buchanan  conveyed  to  Kight  all  the  lands  which  Luke  had  con- 
tracted to  purchase  from  him — the  Alabama  lands  referred  to 
bove.     Up  to  this  point  the  parties  Luke  and  Kight  are  agreed. 

The  complainant,  Luke,  in  his  bill,  charges  that  the  deed  was 
made  to  Kight  upon  the  following  agreed  conditions :  that  the 
White  Oak  Bend  place  aud  the  Tindall  place  were  to  remain  the 
property  of  Kight — the  former  at  the  agreed  price  of  two  thous- 
and dollars,  and  the  latter  at  a  price  not  agreed  on,  but  Luke 
claims  five  hundred  dollars  for  it.  These  sums,  he  avers,  were 
to  be  applied  as  credits  on  the  purchase-money  notes  given  to 
Buchanan,  then  held  by  Kight ;  and  that  when  he,  Luke,  com- 
pleted full  payment  to  Kight  of  the  Buchanan  purchase-money 
notes,  then  Kight  was  to  convey  by  deed  to  Luke  all  the  lands 
purchased  by  Buchanan,  except  the  White  Oak  Bend  and  Tin- 
dall places,  which  were  to  be  retained  by  Kight.  That  pur- 
suant to  this  agreement  Kight  took  possession,  and  has  ever 
since  occupied  the  White  Oak  Bend  and  Tindall  places,  and 
Luke  has  occupied  the  balance  of  the  tract.  That  he,  Luke, 
has  made  payments  to  Kight,  and  has  thus  paid  the  balance 
due  on  the  Buchanan  notes;  and  if  he  is  mistaken,  and  if  any- 
thing remains  unpaid,  he  offers  in  his  bill  to  pay  the  same. 
The  bill  sets  forth  other  facts  which,  if  true,  and  if  the  fore- 
going is  a  full  and  correct  statement  of  the  trust  and  agree- 
ment, authorized  the  filing  of  this  bill,  and  the  grant  of  the  in- 
junction, restraining  the  several  suits  Kight  was  prosecuting. 
This  is  substantially  the  case  made  by  the  bill. 

The  answer  of  the  defendant .  makes  a  different  case.  He 
agrees  to  all  that  is  stated  above,  with  the  following  exceptions : 
He  avers  that  the  conditions  and  terms  under  which  he  and 
Luke  agreed  that  the  title  to  all  the  lands  which  Luke  liad  pur- 
chased from  Buchanan  should  be  put  in  him,  Kight,  were,  that 
in  this  way  title  should  be  secured  and  vested  in  him  to  the 
lands  known  as  the  White  Oak  Bend  place,  at  the  price  of  two 
thousand  dollars,  and  to  the  Tindall  place  at  the  agreed  price  of 
two  hundred  dollars ;  and  that  these  sums  should  be  credited  on 
the  purchase-money  notes,  given  by  Luke  to  Buchanan,  then 
held  by  Kight.  Further,  tliat  Kight  should  hold  the  title  ta 
the  other  lands  as  security  for  the  unpaid  balance  of  the  pur- 
chase-money notes,  and  also  for  the  payment  of  the  seven  hun- 
dred dollar  note  payable  in  cotton,  described  above ;  and  he 
averred  that  Luke  has  paid  no  part  of  said  debts,  but  that  the 
whole  balance  remained  due.  He  admitted  that  he  had  not 
credited  the  two  thousand  dollars  for  the  White  Oak  Bend  place 
on  the  Buchanan  notes,  and  gave  as  a  reason  therefor  the  fol- 
lowing, which  he  averred  to  be  the  facts :  That  when  he  agreed 
to  purchase  the  White  Oak  Bend  place,  and,  until  after  the  deed 
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was  made  by  Buchanan  to  liim,  he  had  no  knowledge  of  the 
quantity  or  boundaries  of  the  tract  lie  thus  agreed  to  purchase, 
that  he  trusted  to  Luke  for  a  correct  representation  of  the  same, 
that  Luke  represented  the  tract  contained  four  hundred  and 
sixty  acres,  showed  him  where  he  said  the  lines  run,  and  point- 
ed out  to  him  certain  valuable  lands,  which  he  represented  as 
being  within  the  said  tract.  He  further  averred  that  the  White 
Oak  Bend  place  contained  in  fact  only  three  hundred  and  for- 
ty-four acres.,  that  the  lines  did  not  run  where  Luke  had  point- 
ed them  out,  that  a  large  body  of  valuable  land  which  Luke 
had  thus  represented  to  him  as  lying  within  the  tract,  was  not 
embraced  in  it,  and  that  he,  Kight,  had  thereby  sustained  dam- 
age, the  amount  of  which  he  averred.  This  he  claimed  should 
be  deducted  from  the  two  thousand  dollars,  for  which  he  had 
agreed  to  allow  Luke  credit  on  the  Buchanan  notes.  The  fore- 
going are  the  main  points  of  issue,  made  by  the  pleadings. 

Wlien  the  cause  was  submitted  to  the  chancellor  for  decree,, 
there  was  an  omission  of  a  note  of  the  testimony.  He,  how- 
ever, made  a  decretal  order,  and  referred  it  to  the  register  to 
take  testimony,  and  report  an  account  between  the  parties. 
This  decretal  order  was  made  on  the  pleadings,  without  regard 
to  the  testimony  which  had  been  taken.  In  the  decretal  order, 
the  chancellor,  among  other  things,  said :  "  It  is  a  fundamental 
rule  that  a  specific  performance  of  a  contract  can  not  be  resisted 
by  the  defendant,  by  showing  that  the  complainant  owes  him 
on  account  of  other  matters  not  connected  with  the  contract  of 
purchase.  So  also,  a  complainant,  seeking  a  specific  perform- 
ance of  a  contract,  can  not  have  relief  for  matters  not  embraced 

in  the  contract Past  or  present  indebtedness  of  either 

party  to  the  other,  not  embraced  in  the  contract  sought  to  be 
enforced,  must  be  treated  as  outside  of  the  contract,  and  irrele- 
vant matter.  It  is,  therefore,  ordered  and  decreed,  and  it  is 
hereby  referred  to  the  register,  to  ascertain  and  report  the 
amount,  if  any,  yet  due  and  payable  to  the  respondent  by  the 
complainant,  on  the  purchase-money  notes  given  by  the  com- 
plainant to  the  respondent's  assignor  or  transferror,  after  allow- 
ing all  proper  and  legal  credits  thereon,  as  understood  and 
agreed  upon  between  the  parties  to  the  contract  referred  to,  and 
sought  to  be  enforced  in  the  bill  of  complaint." 

It  is  unquestionably  true  that  specific  performance  can  not  be 
resisted,  by  showing  that  the  complainant  is  indebted  to  the  de- 
fendant on  other  accounts,  not  connected  with  the  contract,  of 
which  the  bill  prays  specific  performance.  Byrd  v.  Odefn,  9 
Ala.  755 ;  Pullimn  v.  Owe?i,  25  Ala.  492 ;  /Sims  v.  McEwen^ 
27  Ala.  184.  But,  do  the  pleadings  in  this  record  make  a  case 
for  the  application  of  that  principle  ? 

The  contract  which  the  present  bill  seeks  to  have  specifically 
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performed,  is  not  the  contract  of  sale  made  by  Buchanan  to 
Luke.  That  was  the  origin  of  the  transaction,  and  was  a  nec- 
■essary  part  of  the  somewhat  compHcated  dealings,  out  of  which 
this  contention  arose.  The  contract,  however,  whicli  gave  rise 
to  the  present  suit,  was  that  made  between  Luke  and  Kight,  un- 
der whicli  the  deed  from  Buchanan  was  made  to  Kight,  con- 
veying all  the  lands,  Kight  in  his  answer,  as  we  have  seen, 
avers  that  by  the  terms  of  that  agreement,  the  title  of  the  lands 
was  placed  in  him,  and  was  to  remain  in  him,  as  security,  not 
■only  for  the  payment  of  the  Buchanan  notes,  but  of  the  seven 
hundred  dollar  cotton  note  as  well.  The  parties  were  compe- 
tent to  make  such  a  contract  as  this,  and  if  they  made  it,  it  then 
ceased  to  be  an  outside  or  independent  transaction.  And,  in- 
deed, so  far  as  it  was  a  renewal  of  the  five  hundred  dollar  note 
Luke  had  previously  given  Kight,  secured  by  a  mortgage  on 
the  la\jd8  in  Georgia,  w^hich  Luke  conveyed  to  Buchanan  in 
part  payment  of  the  Alabama  lands,  it  was  not  entirely  an  in- 
dependent transaction.  That  land  had  been  received  by  Bu- 
chanan as  payment  of  two  thousand  of  the  five  thousand  dol- 
lars Luke  had  promised  him  for  the  Alabama  lands.  It  was 
-encumbered  by  mortgage  to  Kight,  to  secure  a  debt  of  five 
hundred  dollars,  with  accrued  interest.  If  Kight  had  enforced 
his  mortgage  against  the  lands,  it  would  have  carved  that  sum 
out  of  their  value,  and,  consequently,  would  have  subtracted 
that  much  from  the  two  thousand  dollar  payment  Luke  had 
made  to  Buchanan,  by  conveying  the  lands  to  him.  This  would 
have  increased  to  that  extent  the  unpaid  purchase-money  Luke 
owed  to  Buchanan.  But  aside  from  this,  if  Luke,  when  the 
agreement  was  made  to  place  the  title  in  Kight,  stipulated  that 
the  latter  should  hold  the  title  as  security  for  both  debts,  and 
until  they  were  paid,  then  the  cotton  note  ceased  to  be  an  out- 
side, or  independent  transaction,  and  Luke  would  be  required 
to  pay  the  cotton  note  as  well,  before  he  could  coerce  specific 
performance.  The  chancellor  erred  in  directing  the  register  to 
confine  the  evidence  and  the  account  to  the  inquiry  of  w^hat 
was  due  and  unpaid  on  the  purchase-money  notes  given  by 
Luke  to  Buchanan,  Of  course,  we  do  not  afiirm  that  Kight 
will  be  able  to  prove  the  contract  as  he  avers  it  was  made.  But, 
he  should  have  been  allowed  to  make  the  attempt. 

So,  if  Kight  can  prove  the  allej^ed  misrepresentation  of  the 
quantity  and  boundaries  of  the  White  Oak  Bend  place,  charged 
to  have  been  made  by  Luke,  then,  to  the  extent  he  was  injured 
by  the  misrepresentation,  he  has  the  right  to  have  the  alleged 
payment  of  two  thousand  dollars,  made  in  that  tract  of  land, 
abated,  and  thus  show  a  larger  balance  due  on  the  Buchanan 
notes.  Of  course,  to  entitle  himself  to  this  abatement,  his  proof 
must  conform  to  the  rules  governing  such  defense. — Kelly  v. 

Vol.  i.xix. 
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Allen,  34  Ala.  663.  It  should  be  remarked,  however,  that  in 
the  form  in  which  this  question  is  here  presented,  the  insolvency 
vel  non  of  Mr.  Luke,  is  not  a  material  inquiry. 

What  is  said  above  is  based  on  the  pleadings,  without  refer- 
ence to  the  testimony.  It  is  scarcely  necessary  to  add,  that  if 
Mr.  Right's  version  of  the  agreement  under  which  the  title  wa& 
made  to  him,  be  the  true  one,  the  complainant  can  obtain  no 
relief  without  amending  his  bill,  so  as  to  correspond  with  the 
facts.— 1  Brick.  Dig.  692,  §  768 ;  II.  694,  §  798 ;  IK  694,  § 
802. 

Reversed  and  remanded. 


Garrett  v,  Garrett. 

Petition  for  Citation  to  Guardian  to  maJce  Final  Settlement  of 
his  Guardianship. 

1.  Rule  of  repose  of  twenty  years  ;  to  what  debts  applicable. — The  rule 
of  repose,  which,  by  common  consent  of  the  courts,  has  been  fixed  at  a 
period  of  twentj^  years,  has  been  declared  applicable  to  all  kinds  of  debts 
and  pecuniary  obligations,  including  fiduciary  demands  in  favor  of  ces- 
twis  que  trust  against  trustees ;  and  the  reason  of  the  rule  applies  with  as 
much  force  and  propriety  to  guardians  as  to  other  trustees. 

2.  Same  ;  tvhen  it  begins  to  run  in  favor  of  guardians — quere. — It  is  a 
question  of  gravest  difficulty  as  to  the  time  when  the  rule  begins  to  run 
in  favor  of  guardians ;  and  while  the  question  is  not  decided  in  this  case, 
the  court  incline  to  the  opinion  that  it  begins  to  run  from  the  last  item 
on  the  guardian's  account,  or  the  last  partial  settlement,  or  other  clear 
recognition  of  the  guardianship  as  a  subsisting  and  undischarged  trust,. 
and  not  from  the  time  when  the  ward  becomes  of  age, 

3.  Guardian  and  ward  ;  when  ward's  right  to  a  settlement  not  barred. 
Where,  on  the  petition  of  the  ward,  the  guardian  was  cited  to  make  a 
final  settlement  of  his  guardianship  within  less  than  twenty  years  from 
the  date  of  the  last  partial  settlement  made  by  him,  and  also  within  less 
than  twenty  years  from  the  date  when  the  ward  became  of  full  age,  the 
right  of  the  ward  to  a  settlement  by  the  guardian  is  not  barred  by  the 
rule  of  repose. 

4.  Same  ;  when  statute  of  limitations  begin  to  run. — As  between  guar- 
dian and  ward,  the  statute  of  limitations  does  not  ordinarily  commence 
to  run  until  there  has  been  a  termination  of  the  guardianship. 

Appeal  from  DeKalb  Probate  Court. 

Tried  before  Hon.  JoimN.  Franklin. 

The  proceedings  in  this  cause  were  commenced  by  a  petition 
filed  by  M.  B.  Garrett,  praying  that  a  citation  be  issued  to  Sarah 
Garrett,  as  the  guardian  of  petitioner,  requiring  her  to  appear 
and  file  her  accounts  and  vouchers  for  a  final  settlement  of  her 
guardianship.     The  petition  was  filed  on  16tli  June,  1881,  and 
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its  averments  show,  that  Sarah  Garrett  was  appointed  guardian 
of  the  petitioner  by  said  court  in  1854,  and,  in  1856  and  1857, 
she,  as  such  guardian,  received  certain  moneys  belonging  to  the 
petitioner ;  tiiat  she  had  never  made  a  final  settlement  of  her 
guardianship,  but  that  on  the  28th  February,  1862,  she  made  a 
partial  settlement  thereof.  The  petition,  as  amended,  also 
shows  that  the  petitioner  attained  his  majority  in  June,  1863. 
On  1st  July,  1881,  the  guardian  appeared  in  obedience  to  the 
citation,  produced  her  accounts  for  a  final  settlement  of  her 
guardianship,  and  proposed  to  file  the  same ;  but  A.  B.  Green, 
one  of  her  sureties,  having  been  allowed  to  come  in  and  defend 
against  the  petition,  demurred  thereto  on  the  grounds,  in  sub- 
stance, (1)  that  the  petitioner's  claim  had  become  stale,  and  no 
recovery  could  be  had  thereon,  and  (2)  that  it  was  barred  by 
the  statute  of  limitations.  The  Probate  Court  entered  a  de- 
cree sustaining  the  demurrer  and  dismissing  the  petition ;  and 
that  decree  is  here  assigned  as  error. 

L.  A.  DoBBS  and  Sam'l  F.  Rice,  for  appellant. 

Watts  &  Sons,  contra. 

SOMERVILLE,  J. — It  has  been  repeatedly  decided  by  this 
court  that  after  the  lapse  of  twenty  years  from  the  time  when 
an  executor  or  administrator  may  be  coerced  to  a  final  sttlement, 
the  presumption  of  settlement  and  payment  arises  in  his  favor, 
and  operates  as  a  positive  bar  to  any  proceeding  citing  him  to 
a  settlement,  unless  there  has  been  a  recognition  or  admission, 
within  that  period,  of  the  administration,  as  a  continuing,  sub- 
sisting, and  undischarged  trust. — Greenlees,  Adm'r  v.  Greenlees, 
62  Ala.  330 ;  Harrison  v.  Hejlin,  54  Ala.  552,  and  authorities 
cited 

This  rule  of  presumptive  evidence,  based  on  the  doctrine  of 
prescription,  has  been  well  pronounced  to  be  "rule  of  con- 
venience and  policy,  the  result  of  a  necessary  regard  to  the 
peace  and  security  of  society." — Foulk  v.  Brown,  2  Watts,  209. 
As  suggested  by  this  court,  in  McArthur  v.  Carriers  Adni'r, 
32  Ala.  75,  the  reasons  are  forcible  why  it  should  be  applied  to 
all  human  transactions  which  are  open  to  judicial  investigation, 
and  the  rule  by  common  consent  of  the  courts  has  been  fixed 
at  a  period  of  twenty  years.  It  has  been  declared  applicable 
to  all  kinds  of  debts  and  pecuniary  obligations,  including  judg- 
ments, bonds  and  mortgages,  embracing  also  fiduciary  debts  of 
every  character  due  from  trustees  to  cestuis  que  trust.  The 
reason  of  the  rule  applies,  therefore,  with  as  much  force  and 
propriety  to  guardians  as  to  other  trustees. 

So  sweeping  is  the  principle  in  its  scope  and  operation,  that 
Vol.  lxix. 
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the  presumption  raised  by  it*  is  not  arrested  or  rebutted  by  the 
proof  of  any  disability,  such  as  infancy  or  coverture,  on  tlie 
part  of  the  distributees  by  whom  a  trustee  or  administrator  has 
been  cited  to  settlement. — McCartney's  Adni'r  v.  Bone,  40 
Ala.  533.  Nor  is  the  period  of  the  late  war  between  the  States, 
during  which  the  statutes  of  limitations  were  suspended,  to  be 
deducted  in  its  computation,  as  held  by  this  court  in  Harrison 
V.  Ileflui,  54  Ala.  552.  The  decisions  are  numerous  in  sup- 
port of  the  foregoing  propositions. — Goodioyn  v.  Baldvnn, 
59  Ala.  127 ;  Rhodes  v.  Turner,  21  Ala.  210 ;  Ba^mett  v.  Tar- 
Tcmce,  23  Ala.  463 ;  Harvey  v.  Thorpe,  28  Ala.  250 ;  GantCs 
A.dmj'r  V.  Phillips,  23  Ala.  275 ;  McArthur  v.  Carriers 
Adm\,  32  Ala.  75. 

As  between  guardian  and  ward,  statutes  of  limitation  do  not 
ordinarily  commence  to  run  until  there  has  been  a  termination 
of  the  guardianship.  This  event  may  happen  not  only  in  the 
event  of  the  ward's  arriving  at  the  age  of  twenty-one  years, 
but  also  where  either  the  death,  resignation  or  removal  of  the 
guardian  has  intervened.  Upon  the  happening  of  either  of 
thea^  contingencies  the  ward  has  the  lawful  right  to  coerce  a 
settlement.— Code  of  1876,  §§  2768-69,  2791,  2664 ;  Alston  v. 
Alston,    34  Ala.  16;  Chapnian  v.  Chapman,  32  Ala.  106. 

It  is  a  question  of  gravest  difficulty  as  to  the  time  when  the 
period  of  twemty  years  shall  commence  to  run.  Shall  it  be 
onl}^  when  the  ward  becomes  of  age,  thus  allowing  a  possible 
period  of  over  forty  years  to  transpire  in  many  cases,  before 
the  settlement  of  the  trust  can  be  presumed,  as  would  happen 
when  the  guardian  qualifies  when  a  minor  is  but  six  months 
old  ?  Or  can  it  safely  be  allowed  to  commence  from  the  last 
item  on  the  guardian's  account,  the  last  partial  settlement,  or 
other  like  recognition  of  the  existing  trust  ?  We  confess  that 
we  can  see  objections  to  the  establishment  of  either  rule,  but 
are  inclined  to  adopt  the  latter  as  being  less  fraught  with  evil 
results,  and  as  being  more  readily  justified  on  principle.  Sec- 
tion 2771  of  the  present  Code  provides  that  every  guardian 
must  make  a  settlement  of  his  accounts  every  three  years,  and 
prior  to  the  amendatory  act  of  February  15th,  1873,  annual 
settlements  were  required  of  him. — Code  of  1867,  §  2421 ; 
Code  of  1852,  §  2022.  So  it  is  further  provided  by  section 
2791  of  the  Code  of  1876,  that  "  if  the  guardian  does  not  come 
forward  once  in  every  three  years  and  make  settlement  of  his 
accounts,  it  is  tlie  duty  of  the  pidge  of  probate  to  cause  a  cita- 
tion to  be  served  on  him  to  appear  and  make  settlement,  and 
upon  his  refusal  or  neglect  to  make  such  settlement,  it  is  the  duty 
of  the  court  to  remove  him  from  office,  unless  good  cause  be 
«hown  for  the  omission."  The  same  duty  was  exacted  of 
judges  of  probate  by  the  Codes  of  1852  and  1867,  excepting 
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that  he  was  required  to  cite  the*  guardian  to  annual  settle- 
ments.—Code  of  1867,  §  2440;  Code  of  1852,  §  2030. 

The  judges  of  the  prol)ate  court  have  thus  been  constituted 
quasi  official  trustees  in  this  matter  to  represent  the  interests 
of  minors.  The  presumption  is  that  every  sworn  officer  of  the 
government  will  perform  his  official  duties,  and  in  proper  cases 
it  must  l)e  presumed  that  these  officers  will  not  neglect  one  so 
mandatory  in  its  nature  as  that  imposed  by  this  statute.  It 
would  certainly  be  no  unreasonable  presumption  to  assume  that 
they  had  not  continuously  neglected  it  for  a  period  of  twenty 
successive  years.  The  probability  is  rather  that  the  duty  has 
been  performed,  and  upon  the  refusal  or  neglect  of  the  guar- 
dian to  make  settlement  he  has  been  removed,  and  the  relation- 
ship of  the  guardian  and  ward  has  thus,  or  otherwise,  termi- 
nated. When  the  presumption  of  payment  and  settlement, 
based  on  the  lapse  of  twenty  yeare,  is  thrown  into  the  scales, 
the  preponderance  must  be,  we  think,  rather  in  favor  of  its 
prevailing  over  the  countervailing  and  op^wsite  presumption. 
There  is  room  here  for  fit  application  of  the  maxim.  Interest 
reipuhlicae  ut  sit  finis  litium — it  is  to  the  interest  of  the  State 
that  there  should  be  some  limit  to  litigation. 

We  are  inclined  to  adopt  the  rule,  therefore,  that  if  a  period 
of  twenty  years  be  permitted  to  elapse  from  the  last  item  on 
the  guardian's  account,  or  the  last  partial  settlement,  or  other 
clear  recognition  of  the  guardianship,  as  a  subsisting  and  undis- 
charged trust,  the  claim  of  the  ward  is  stale,  and  he  is  barred 
of  his  right  to  coerce  the  guardian  to  a  settlement.  This  point,, 
however,  is  not  absolutely  necessary  to  be  decided  for  the  pur- 
poses of  this  casQ,  and  we  leave  it  undetermined  at  present. 

In  this  case  the  last  partial  settlement  was  made  by  the  guar- 
dian on  February  28th,  1862,  and  the  citation  of  the  guardian 
to  settlement,  made  by  the  judge  of  probate,  was  issued  within 
less  than  twenty  years  from  the  date  of  such  partial  settlement — 
being  within  a  little  over  nineteen  years  from  the  last  recognition 
of  the  trust.  It  was  also  within  less  than  twenty  years  from  the 
ward's  attaining  his  majority.  Estimating  then  from  either  pe- 
riod of  time,  the  bar  oi  twenty  years  is  not  complete. 

Whether  the  amount  found  due  by  the  guardian  on  final  set- 
tlemant,  if  anything,  is  barred  by  the  statute  of  limitations  as 
against  the  surety  on  the  guardian's  l)ond,  is  a  question  which 
can  not  be  here  considered,  as  it  does  not  properly  arise  in  the 
case.— Code,  1876,  §  3226,  subd.  7. 

The  petition  filed  by  the  ward  to  bring  the  guardian  to  settle- 
ment was  improperly  dismissed.  The  decree  of  the  probate  court 
must  be  reversed  and  the  cause  remanded. 
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TTilliains  v.  Bowden. 

Contest  of  Exemptions. 

1.  Judgment  for  statutory  penalty  ;  no  exemptions  against. — As  against 
a  judgment  rendered  for  the  recovery  of  the  penalty  given  by  statute 
against  a  mortgagee  for  failure  to  enter  satisfaction  of  the  mortgage  upon 
the  margin  of  the  record,  after  its  payment  (Code  of  1876,  §  2223),  there 
is  no  constitutional  or  statutory  exemption  in  this  State. 

Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbaed. 

M.  J.  Bowden  and  J.  E.  Parish,  the  appellees,  having  ob- 
tained a  judgment  against  S.  A.  Williams  and  D.  Williams,  the 
appellants,  for  two  hundred  dollars,  for  a  failure  on  their  part 
to  enter  satisfaction  upon  the  margin  of  the  record  of  a  mort- 
gage, being  the  penalty  prescribed  by  section  2223  of  the  Code 
of  1876,  caused  an  execution  to  be  issued  thereon  on  the  29th 
of  November,  1880,  which  was  levied  on  the  respective  home- 
steads of  the  appellants.  They  having  separately  claimed  their 
homesteads  as  exempt,  the  execution  was  duly  returned,  show- 
ing this  fact ;  and  thereupon,  the  appellants  having  made  the 
necessary  affidavits  for  a  contest  of  the  exemptions  so  claimed, 
an  issue  was  made  up  and  tried  in  each  case.  The  Circuit  Court 
held  that  the  homesteads  were  not  exempt  from  levy  and  sale 
Tinder  the  execution  issued  on  said  judgment,  and  so  charged 
the  jury,  in  substance,  and  the  appellants  excepted.  There  was 
a  verdict  in  each  case  in  favor  of  the  appellees  on  which  judg- 
ments were  rendered  condemning  the  homesteads  to  sale  for 
the  satisfaction  of  appellees'  judgments.  From  these  judgments 
separate  appeals  were  taken  to  this  court.  The  ruling  of  the 
Circuit  Court  above  noted  is  here  assigned  as  error  in  both 
cases. 

N.  W.  Griffin,  and  M.  K.  Carlisle,  for  appellants. 

John  D.  Gardner,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — The  judgment,  which  is  the  foundation  of  the 
proceedings  in  these  cases,  was  rendered  on  a  penalty,  and  not 
on  a  "debt  contracted."     Our  constitutional  provision,  and  stat- 
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iitory  exemption,  do  not  embrace  such  a  claim  as  this. — Mere- 
dith V.  Holmes^  68  Ala.  190;  Thompson  on  Homestead,  §§380 
to  383 ;  Code  of  1876,  §  2820. 
Affirmed. 


Comer  v.  Daniel. 

Actixm  on  the  Case  for  Conversion  of  Personal  Property 
covered  hy  Lien. 

1.  Lien  for  advances  ;  tvhen  statute  not  complied  with. — The  written 
note  or  obligation  required  by  the  statute  to  be  executed  for  advances 
(Code  of  1876,  §  3286),  is  vitiated  as  a  statutory  crop  lien,  by  including 
therein,  knowingly  and  intentionally,  a  debt  which  was  contracted  for  a 
separate  and  distinct  purpose,  and  which  constitutes  a  material  portion 
of  the  consideration.     (Stone,  J.,  dissenting.) 

Appeal-  from  Bullock  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayon. 

This  was  an  action  on  the  case  brought  by  the  appellee  against 
J.  F.  Comer  and  another,  the  appellants,  for  the  purpose  of  re- 
covering damages  for  the  alleged  conversion  by  the  appellants 
of  two  bales  of  cotton,  a  part  of  a  crop  raised  by  one  Finney, 
on  which  the  appellee  averred  he  had  a  lien  under  the  statute 
for  advances  made  by  him  to  Finney  to  enable  him  to  raise  the 
crop,  of  which  lien  the  appellants  had  notice.  The  lien  was 
claimed,  as  shown  by  the  bill  of  exceptions,  under  a  crop-lien 
note  for  advances  for  $177.72,  the  recitals  and  terms  of  which 
ai'e  in  substantial  compliance  with  the  statute ;  but  it  was  shown 
that  a  part  of  the  consideration  of  the  note  was  "  an  account 
for  al)Out  twenty-five  dollars  due  from  said  Finney  to  a  third 
party,"  which  had  been  placed  in  the  hands  of  the  appellee  as 
an  attorney  for  collection.  The  Circuit  Court  held  that  the  ap- 
pellee had  a  lien  on  the  cotton  under  the  note,  for  the  money 
actually  advanced  by  the  appellee  to  Finney,  and  so  instructed 
the  jury,  and  the  appellants  excepted.  A  judgment  was  ren- 
dered on  verdict  for  the  appellee. 

The  ruling  of  the  court  above  noted  is  here  assigned  as  error. 

J.  T.  NoEMAN,  for  appellant. 

H.  C.  Tompkins,  contra. 

(^o  briefs  came  to  the  hands  of  the  reporter.) 
Vol.  lxix. 
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SOMEEVILLE,  J. — The  judginent  in  this  case  is  reversed 
on  the  authority  of  Pearson  v.  £h)ans,  61  Ala.  416,  and  the 
cause  is  remanded.  The  written  note  or  obligation,  on  which 
this  suit  is  founded,  did  not  conform  strictly  to  the  requirements 
of  section  3286.  The  consideration  was  not  exclusively  for  ad- 
vances obtained  for  the  purpose  of  enabling  the  promisor  to 
make  a  crop.  A  material  portion  of  the  consideration  was  an 
account  due  from  the  maker  of  the  note  to  a  third  party,  which 
the  payee  had  in  his  hands  for  collection,  and,  under  the  above 
authority,  this,  being  intentionally  and  knowingly  included  in 
the  note,  operated  to  vitiate  it  as  a  statutory  crop-lien  note  for 
advances. 

STONE,  J.,  dissenting. — I  did  not  sit  in  the  case  of  Pearson 
V.  £/vans.  I  dissent  both  from  that  opinion  and  from  this.  I 
do  not  think  a  crop-lien  for  advances  should  be  vitiated,  merely 
because  some  items  of  the  claim  are  for  articles  for  which  the 
statute  gives  no  lien.  That  error  is  frequently  committed  ig- 
norantly  and  innocently.  Between  the  parties,  such  error  cer- 
tainly should  not  vitiate.  And  outsiders,  unless  they  are  cred- 
itors who  would  be  defrauded  by  simulated  liability,  are  not  in- 
jured, and  of  course  are  not  defrauded.  In  the  absence  of  fraud, 
I  think  such  declaration  of  lien  should  stand  good,  to  the  ex- 
tent the  statute  authorizes  such  lien  to  be  declared. 


W^ilkiiisoii  V.  Ketler. 

Statutory  Action  of  Detinue. 

1.  Mortgage  on  unplantecl  crop  ;  merely  an  equitable  lien. — A  mortgage 
"On  a  crop  to  he  afterwards  planted,  unlike  a  mortgage  on  a  groiving  crop, 
■does  not  pass  to  the  mortgagee  the  legal  title,  but  creates  only  an  equita- 
ble lien,  which  will  not  support  an  action  of  detinue  for  the  recovery  of 
the  crop  after  it  has  matured  and  been  gathered,  until,  at  least,  there 
has  been  a  delivery  under  the  mortgage. 

2.  Mortgage  on  crop ;  when  crop  is  a  growing  one. — A  crop  must  be 
considered  and  treated  as  a  growing  crop,  from  the  time  the  seed  are  de- 
posited in  the  ground,  as  at  that  time  the  seed  lose  the  qualities  of  a 
chattel,  and  become  a  part  of  the  freehold,  and  pass  with  a  sale  of  it. 

3.  Landlord's  lien  for  advances;  none  existed  from  March  IS,  1875,  to  Feb- 
ruary 9,  1877. — Fromi  ^March  18,  1875,  when  the  act  entitled  "  An  act  to 
-amend  sections  2961  and  2962  of  the  Revised  Code,"  was  approved  (Acts 
1874-5,  p.  255),  until  the  approval  of  the  act  of  February  9,  1877,  (Acts 
1876-7,  p.  74),  now  embraced  in  §§  3467,  et  seg.  of  the  Code  of  1876,  the 
landlord  had  no  statutory  lien  for  advances  made  by  him  to  tenant.     Ee- 
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affirming  decision  on  this  point  in  this  case  on  former  appeal  (59  Ala. 
306). 

4.  When  provision  in  rent  contract  constitides  a  parol  mortgage. — A  pro- 
vision in  a  parol  contract  of  renting,  by  which  the  landlord  reserved  the 
right  to  contract  and  sell  the  crop  to  be  raised  by  the  tenant  on  the  rented 
lands,  the  proceeds  of  the  sale  thereof  to  be  applied  to  the  payment  of 
advances  made  by  the  landlord  to  the  tenant,  created  merely  a  lien  or 
parol  mortgage  on  the  implanted  crop  of  the  tenant,  for  the  security  of 
such  advances,  which  did  not  clothe  the  landlord  with  the  legal  title,  nor 
limit  the  mortgageable  interest  of  the  tenant  in  the  crop  to  the  surplus- 
which  might  be  left  after  paying  the  advances. 

5.  Prior  to  the  statute,  notice  of  relation  of  landlord  and  tenant  was  not 
constructive  notice  of  contract  lien  for  advances. — Prior  to  the  adoption  of 
the  statute  giving  a  landlord  a  lien  on  the  cropof  the  tenant  for  advances, 
notice  to  a  third  party  dealing  with  the  tenant,  that  he  farmed  on  rented 
lands  belonging  to  the  landlord,  did  not  constitute  constructive  notice 
that  the  landlord  had  made  or  would  make  advances  to  him,  or  that  the 
landlord  had  a  lien  or  mortgage  securing  such  advances. 

Appeal  from  Butler  Circuit  Court. 

Tried  before  Hon.  John  P.  Hubbaed, 

This  was  an  action  of  detinue,  under  the  statute,  brought  by 
the  appellant  against  the  appellee,  for  the  recovery  of  two  bales 
of  cotton,  and  some  com ;  was  commenced  on  2d  December, 
1875,  and  was  before  this  court,  on  appeal,  at  the  December 
Term,  1877,  when  the  judgment  of  the  court  below  was  re- 
versed and  the  cause  remanded. —  Wilkinson  v.  Ketler,  59  Ala. 
306.  After  the  cause  was  remanded  another  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  for  the  defendant. 
The  defendant's  plea  is  not  disclosed  by  the  record  on  this  ap- 
peal, but  it  appears  from  the  record  on  the  former  appeal,  that 
the  first  trial  was  had  on  the  plea  of  "the  general  issue,  with 
leave  to  give  in  evidence  any  matter  that  might  be  specially  plead- 
ed." The  bill  of  exceptions  taken  on  the  second  trial  shows, 
that  the  matter  of  controversy  and  litigation  was  only  one  bale 
of  cotton  ;  and  that  on  the  trial  plaintiff  read  in  evidence  a  writ- 
ten obligation  made  by  one  March  Cook,  dated  April  10th, 
1875,  by  which  he  promised  to  deliver  to  the  plaintiff  three 
bales  of  cotton  on  the  1st  day  of  October,  1875,  of  a  stated 
weight  and  classification,  in  consideration,  as  recited  in  the  ob- 
ligation, of  certain  advances  then  made  to  him  by  plaintiff  for 
the  purpose  of  enabling  him  to  make  a  crop  during  that  year. 
The  plaintiff  also  read  in  evidence  a  mortgage  executed  by 
Cook  of  even  date  with  said  obligation,  duly  recorded,  and  se- 
curing the  faithful  performance  thereof,  by  which  Cook  con- 
veyed to  the  plaintiff,  together  with  other  property,  "  all  of  my 
crop  for  present  year,  1875,"  which  crop,  as  sliown  by  the  evi- 
dence, was  planted  about  the  1st  of  April  1875,  but  "there  was 
no  evidence  as  to  whether  the  crop  was  growing  or  in  esse  at 
the  time  the  mortgage  was  executed,  other  than  its  being  plant- 
ed as  aforesaid."     The  evidence  for  the  plaintiff  also  tended  to 
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show,  that  Cook  had  not  complied  with  or  performed  his  said 
obligation ;  that  the  bale  of  cotton  in  controversy  was  a  part  of 
the  crop  raised  by  Cook  during  the  year  1875,  and  that  it  was 
groM'n  on  lands  rented  by  him  from  the  defendant,  and  was  in 
her  possesion  when  the  snit  was  brought ;  that  plaintiff,  at  the 
time  the  mortgage  was  executed,  knew  that  Cook  was  the  ten- 
ant of  the  defendant  during  said  year,  but  that  he  did  not  know 
or  have  any  notice  of  the  terms  and  stipulations  of  the  rental 
contract  between  defendant  and  Cook,  and  that  the  plaintiff  nev- 
er had  possession  of  the  bale  of  cotton  in  controversy  before  the 
commencement  of  the  suit. 

The  defendant  was  examined  as  a  witness  in  her  own  behalf, 
and  her  testimony  tended  to  show,  that,  in  January,  1875,  she 
rented  to  March  Cook  for  that  year,  forty-seven  acres  of  land, 
in  consideration  of  which,  and  as  rent  therefor,  Cook  was  to 
cultivate  for  her  eighteen  acres  of  land — eiglit  acres  in  corn  and 
ten  in  cotton — which  were  to  be  well  cultivated  and  the  crop 
raised  thereon  to  be  gathered  in  good  order  and  in  due  time ; 
that  said  contract  of  renting  was  not  in  writing ;  that  she  there- 
by agreed  to  make,  and  did  make  advances  to  Cook  during 
that  year;  that  the  amount  of  such  advances  was  $164.14,  of 
which  a  part  is  still  due ;  that  only  a  small  part  of  such  advan- 
ces was  made  prior  to  the  18th  March,  1875,  and  that  she  had 
received,  before  she  obtained  the  bale  of  "cotton  in  controversy, 
from  Cook's  crop  enough  to  pay  for  the  advances  which  she  had 
made  to  him  prior  to  said  date.  Her  testimony  also  tended  to 
show,  that  the  crop  was  turned  over  to  her  by  Cook  according 
to  a  provision  in  the  contract  of  rentiiig,  by  which  she  was  to 
take  the  control  of,  and  sell  the  crop  for  the  payment  of  the 
advances  which  she  had  agreed  to  make  to  him ;  that  Cook  died 
before  the  crop  was  gathered ;  that  one  Freeman  worked  with 
Cook  during  that  year,  and  was  to  receive  for  his  work  a  part 
of  the  crop  raised  on  said  rented  land,  and  that  Freeman  had 
turned  over  to  defendant  his  undivided  part  of  the  crop,  in  pay- 
ment for  advances  which  she  had  let  him  have. 

The  general  charge  of  the  court  is  divided  into  six  separate 
and  distinct  propositions,  numbered  from  1  to  6,  inclusive,  to 
each  of  which  the  plaintiff  separately  excepted.  These  propo- 
sitions are  substantially  as  follows :  The  first  is  based  on  the  the- 
ory, that  the  contract  between  the  defendant  and  Cook  in  refer- 
ence to  the  advances  which  she  agreed  to  make  to  him,  clothed 
her  with  the  legal  title  to  the  cotton  in  controversy,  and  that  no 
such  title  passed  to  the  plaintiff  under  the  mortgage  which 
Cook  afterwards  executed  to  him,  "  as  is  necessary  to  enable  him 
to  recover."  The  second  denied  the  right  of  the  plaintiff  to  a 
recovery  under  his  mortgage,  if  at  the  time  the  same  was  exe- 
cuted, he  had  notice  of  the  contract  between  defendant  and 
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Cook,  and  of  the  lien  of  defendant  thereunder.  The  third  i& 
based  on  tlie  theory  that  knowledge  on  the  part  of  plaintiff  of 
the  relation  of  landlord  and  tenant  existing  between  the  defend- 
ant and  Cook,  at  the  time  his  mortgage  was  executed,  was  con- 
structive notice  to  him  of  the  terms  of  the  tenancy  and  of  the 
defendant's  rights  under  said  contract.  The  language  of  the 
fourth  proposition  is :  "  If  you  believe  from  the  evidence  that 
the  mortgage,  under  which  plaintiff  claims  the  bale  of  cotton,, 
was  given  and  executed  at  a  time  before  the  crop  was  planted, 
or  even  if  it  had  been  planted,  it  is  invalid  to  pass  such  title  ta 
plaintiff  as  to  enable  him  to  recover  the  bale  of  cotton  sued  for,, 
unless  he  had  come  into  the  possession  of  said  cotton  before  the 
suit  was  commenced."  The  lifth  and  sixth  propositions  are 
substantially  the  same.  The  language  of  the  sixth  is :  "  If  the 
crop  of  cotton,  on  which  plaintiff's  said  mortgage  was  taken, 
at  the  time  it  was  executed,  was  not  a  growing  crop,  or  a  crop 
in  esse^  as  distinguished  from  an  unplauted  crop,  or  a  merely 
planted  crop,  then  it  could  not  pass  to  plaintiff  such  title  to  the 
bale  of  cotton  as  is  necessary  to  enable  plaintiff  to  recover  ia 
this  action. 

The  plaintiff  then  asked  the  court  in  writing  to  give  two 
charges  to  the  Jury,  numbered  respectively  1  and  2.  The 
court  gave  the  charge  numbered  2,  but  refused  the  other;  and 
to  the  refusal  of  the  court  to  give  the  former  the  defendant  ex- 
cepted. This  charge  is,  in  substance,  that,  if  the  jury  believe 
from  the  evidence,  that  Cook's  crop  had  been  planted  at  the 
time  he  executed  to  plaintiff  the  mortgage  on  said  crop,  and 
that  the  cotton  in  controversy  was  a  part  of  that  crop  and  was 
in  possession  of  the  defendant  when  the  suit  was  brought,  and 
the  mortgage  had  not  been  satisfied,  then  the  plaintiff  was  en- 
titled to  recover,  unless  the  defendant  had  shown  to  their  satis- 
faction, that  "she  made  the  proper  and  necessary  advancements 
in  provisions,  teams  or  farming  implements,  or  money  to  buy 
the  same,  to  assist  in  making  said  crop,  before  the  18th  day  of 
March,  1875,  to  a  greater  amount  or  value,  than  the  amount  the 
proof  shows  she  had  received  of  said  Cook,  or  from  his  said 
crop."  The  portions  of  the  general  charge  excepted  to,  and  the 
refusal  to  give  the  charge  requested  by  the  plaintiff,  are  here 
assigned  as  error. 

J.  W.  Posey  and  J.  C.  Richardson,  for  appellant. — (1).  Un- 
der the  decision  in  this  case  on  former  appeal,  the  defendant, 
under  the  peculiar  terms  of  her  contract  of  renting  with  Cook, 
had  no  lien  on  the  crop  for  advances. — 59  Ala.  306.  (2).  "At 
law,  a  mortgage  can  operate  on  property,  either  actually  in  ex- 
istence at  the  the  time  of  giving  the  mortgage  and  then  actually 
belonging  to  the  mortgagor,  or  potentially  belonging  to  him  as 
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an  incident  of  other  property  then  in  existence  and  belonging 
to  the  mortgagor.  And  a  lessee  or  renter  of  land  has  a  suffi- 
cient interest  in  the  land,  to  enable  him  to  execute  a  valid  mort- 
gage of  the  crop  to  be  grown  upon  tlie  land  during  the  whole 
term  of  the  lease  or  rent." — Jones  on  Chattel  Mortgages,  §§ 
140-1,  and  authorities  cited  in  notes  thereto ;  Coiten  v.  Wil- 
loughby,  35  Am.  Rep.  565 ;  Everman  v.  JRohh^  52  Miss.  653 ; 
Arques  v.  WasHom.,  51  Cal.  620 ;  22  Am.  Rep.  644-56 ;  Butt  v. 
ElUtt,  19  Wall.  544;  Moore  v.  Byrum,  30  Am.  Rep.  61,  and 
notes;  Jones  v.  Webster,  48  Ala.  112  ;  Stearns  v.  Gafford,  56  Ala. 
545 ;  Thrash  v.  Bennett,  57  Ala.  161 ;  Booker  v.  Jones,  55  Ala. 
273 ;  Cooh  v.  Steel,  42  Texas,  53 ;  Robinson  v.  Ezzell,  72  N.  C. 
232.  A  potential  existence,  as  defined  in  Moore  v.  Byrum,  su- 
pra,  is  "the  prospective  yield  of  something  which  has  an  actual 
existence."  It  is  the  future  products  of  a  substance  which  has 
ownership  and  being.  It  includes  a  planted  crop. — 4  Am.  Dec. 
560.  See  also  Benj.  on  Sales,  §  74;  Butler  v.  Hill,  1  Baxter, 
375.  (3).  But  the  crop,  having  been  planted  ten  days,  M'as  a 
growing  oroj),  and  when  severed  from  the  soil,  the  legal  title 
thereto  passed  under  the  mortgage. — Robinson  v.  Maulden,  11 
Ala.  981 ;  Adams  v.  Tanner,  5  Ala  742 ;  Lehman,  Burr  c& 
Co.  V.  Marshall,  47  Ala.  376,  and  other  authorities  supra. 
"  The  cotton  plant  in  this  climate  is  an  annual, — known  in  the 
'Science  of  Plants'  as  Gossypium  Hirsutum.  It  is  judicially 
known  to  be  from  seed  sown  in  March  and  April,  and  that  ac- 
cording as  the  earth  is  damp  and  warm,  or  dry  and  cold,  the  seed 
send  a  plant  above  the  surface  of  the  ground  in  from  4  to  10 
days.  (See  Royles  on  cotton  culture.)" — Floyd  v.  Ricl's,  14 
Ark.  286 ;  Rex  v.  Luffe,  8  East  202 ;  Fay  v.  Prentice,  9  Jur. 
876 ;  Soloman's  case,  28  Ala.  88 ;  Brown  v.  Piper,  1  Otto, 
42 ;  The  Scotia,  14  Wall.  188 ;  Luke  v.  Calhoun  County,  52  Ala. 
119.  (4).  Defendant's  contract  having  been  made  in  January, 
the  legal  title  to  Cook's  crop  did  not  pass  to  her  thereunder ;  and 
of  her  lien  under  the  contract  the  plaintiff  had  no  actual  knowl- 
edge, and  he  can  not  be  held  to  have  had  constructive  notice 
thereof,  from  his  knowledge  of  the  existence  of  the  relation  of 
landlord  and  tenant  between  defendant  and  Cook. 

Gamble  &  Paikiett,  contra. — (1).  By  the  terms  of  the  con- 
tract of  renting  the  title  to  the  crops  to  be  raised  by  Cook,  was 
retained  by  the  defendUnt ;  and  the  parties  had  the  right  so  to 
provide  in  the  contract. — Rinehart  v.  Olwine,  5  Watts  &  Serg. 
157;  Booker  v.  Jones,  Adm'r,  55  Ala.  266.  This  being  the 
case  ,  Cook  had  no  title  to  the  crop,  which  he  could  convey  to 
the  plaintiff;  and,  therefore.  Cook's  mortgage  to  plaintiff'  did 
not  convey  such  title,  and  he  can  not  recover.  (2).  The  evi- 
dence shows  that  the  mortgage  was  made  on  the  10th  April,  and 
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that  the  crop  was  planted  about  Ist  April.  It  is  quite  clear 
under  this  evidence,  that  the  crop  was  not,  when  the  mortgage 
was  executed,  a  ^'growing  crop  or  in  esse^  This  being  the  case 
the  plaintiff  had  no  such  title  under  his  mortgage  as  would  sup- 
port detinue. — Grant  v.  Sterner^  65  Ala.  499;  Rees  v.  Coats, 
65  Ala.  256 ;  Booher  v.  Jones  Adm'r,  55  Ala.  266.  (3).  The 
plaintiff"  knew  that  the  relation  of  landlord  and  tenant  existed 
between  the  defendant  and  Cook,  when  his  mortgage  was  ex- 
ecuted, and  this  was  sufficient  to  put  him  on  inquiry.  He  is, 
therefore,  chargeable  with  notice  of  the  terms  of  the  contract 
between  defendant  and  Cook. 

STONE,  J. — We  have  settled  in  this  State,  and  have  no  wish 
to  depart  from  it,  that  a  mortgage  may  be  made  on  a  growing 
crop,  and  that  after  the  crop  matures  and  is  gathered,  there  is 
a  legal  title  in  the  mortgagee,  which  will  support  an  action  for 
the  recovery  of  chattels  in  specie — our  statutory  action  of  deti- 
nue. But  a  mortgage  on  a  crop,  to  be  afterwards  planted  and 
grown,  stands  in  a  different  category.  Such  conveyance,  at 
most,  creates  only  an  equitable  lien ;  and,  until  the  sale  is  per- 
fected by  a  delivery  of  the  product,  no  legal  title  exists  in  the 
mortgagee,  and  he  can  maintain  no  action  at  law  for  its  recov- 
ery. In  such  condition,  the  legal  title  remains  in  the  mortgagor. 
Jiees  V.  Coats,  65  Ala.  256 ;  Booker  v.  Jones,  55  Ala.  266. 

The  testimony  in  the  present  case  tend§  to  show  that  the  crop 
was  planted  before,  or  by  April  1st,  1875.  The  mortgage  to 
Wilkinson  bears  date  April  10th.  There  is  no  testimony  on 
the  subject  whether,  at  that  time,  the  crop  had  become  visible 
above  the  ground,  or,  indeed,  whether  the  seed  had  germinated. 
When  must  a  planted  crop  be  treated  as  a  growing  crop  ?  If 
we  were  to  enter  upon  the  inquiry,  what  time  is  necessary  for 
the  germination  of  planted  seed,  we  should  encounter  difficul- 
ties the  shrewdest  sagacity  can  not  foreknoM-.  Attending  con- 
ditions enter  materially  into  this  inquiry.  The  many  species  of 
seeds  employed  in  agriculture,  have  different  periods  for  germi- 
nation. The  seasons — heat  and  moisture,  or  their  absence — are 
factors  in  the  solution  of  this  problem.  We  think  the  only 
reasonable  solution  is,  to  hold  that  the  crop  must  be  treated  as 
growing,  from  the  time  the  seed  is  deposited  in  the  ground. 
At  that  time  it  loses  its  qualities  as  a  chattel,  becomes  part  of 
the  freehold,  and  passes  with  a  sale  of  if.  We  thus  relieve  the 
question  of  all  conjecture  or  judgment,  as  to  the  time  when  the 
planted  seed  takes  on  the  incipient  stage  of  vegetable  life — 
when  it  becomes  a  growing  crop.  In  other  words,  when  it  be- 
gins to  grow. — 4  Kent  Com.  468 ;  3  Washb.  Real  Property, 
338-9. 

When  this  case  was  before  in  this  court — 59  Ala.  306 — we 
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held  tliat  from  Marcli  18,  1875,  to  Febrnary  9,  1877,  the  land- 
lord liad  no  statutory  lien  for  advances  made  to  the  tenant.  It 
was  during  this  interval  that  Cook  executed  tlie  mortgage  to 
Wilkinson,  upon  which  the  plaintiff  relies  for  a  recovery.  It 
follows  that  Mrs.  Ketler  can  assert  no  claim  for  advances  made 
after  March  18,  based  on  mere  statutory  lien.  The  contract  of 
letting,  by  which  Cook  became  her  tenant,  was  oral,  and  ante- 
dated the  mortgage  to  Wilkinson.  In  her  testimony  she  em- 
ploys these  expressions,  speaking  of  her  contract  with  Cook : 
"  Said  crop  was  placed  in  my  possession  by  a  voluntary  act  of 
March  Cook,  according  to  contract  before  the  crop  was  planted. 
....  He,  March  Cook,  was  to  have  forty-seven  acres,  more 
or  less,  known  by  said  March  Cook,  portion  of  land  was  to 
be  mine  to  control,  and  sell  and  pay  myself  for  all  advances  or 
indebtedness  whatsoever.  .  .  .  Said  supplies  were  sold  to  March 
Cook,  and  to  be  paid  for  when  1  sold  the  crop  on  his  portion  of 
land,  or  the  land  he  was  to  cultivate  for  himself.  .  .  .  The  en- 
tire crop  of  March  Cook  was  turned  over  to  me  by  the  volun- 
tary act  of  said  Cook,  unasked  for  by  me,  that  being  the  con- 
tract before  planting  of  said  crop." 

There  is  a  seeming  inconsistency  in  Mrs.  Ketler's  testimony. 
She  says  the  entire  crop  was  turned  over  to  her  by  the  volun- 
tary act  of  March  Cook,  her  tenant ;  yet  she  proves  that  March 
Cook  died  before  the  crop  was  gathered,  or  harvested. 

Under  Mrs,  Ketler's  testimony,  copied  above,  it  is  contended 
that  the  crop  of  cotton  and  corn  were  to  be  her  property  to  sell, 
and  out  of  the  proceeds,  to  pay  herself  for  advances,  and  all 
other  indebtedness.  From  this,  the  conclusion  is  claimed,  that 
Cook,  the  tenant,  had  no  mortgageable  interest  in  the  crop,  save 
of  such  part  as  should  remain,  after  paying  Mrs.  Ketler  in  full. 
There  being  no  surplus,  it  is  contended  that  Wilkinson  can  take 
nothing  by  his  suit.  Giving  to  Mrs.  Ketler's  testimony  its  full- 
est effect,  we  do  not  think  it  amounts  to  more  than  a  lien,  or 
parol  mortgage.  It  did  not  clothe  her  with  a  title  to  the  crop, 
which  we  have  seen  was  not  then  planted. — Rees  v.  Coats,  s^i- 
jpra.  In  Butterfi^ld  v.  Baker,  5  Pick.  522,  there  was  a  lease  of 
a  farm  by  jndenture,  with  a  provision,  "tliat  for  the  payment 
of  the  rent  quarterly,  all  the  produce  of  the  farm,  whether  stand- 
ing and  growing,  or  harvested  and  collected,  if  deposited  upon 
the  estate,  should  be  holden,  and  be  at  the  disposal  of  the  lessor, 
in  the  same  manner  as  if  she  were  in  the  actual  occupation  of 
the  farm ;  and  that  she  should  be  authorized  at  all  times  to  en- 
ter into  the  premises  and  take  therefrom,  for  the  payment  of 
any  portion  of  the  rent  that  might  be  in  arrear,  any  ripe  crops 
standing  and  growing  on  the  premises,  or  gathered  and  depos- 
ited on  the  same,  she  accounting  to  the  lessee  for  all  proceeds 
of  the  produce  so  taken,  at  a  fair  market  price,  towards  the 
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payment  of  the  rent."  The  tenant,  having  in  his  possession 
certain  corn  raised  on  the  premises,  it  was  attached  as  his  prop- 
erty, at  the  suit  of  a  creditor.  There  was  rent  due  on  the  prem- 
ises, and  the  question  was,  whether  the  corn  was  subject  to  at- 
tachment as  the  property  of  the  tenant.  It  was  ruled  that  the 
attachment  lien  was  paramount  to  the  claim  of  the  landlord. 
To  the  same  eifect  are  Muiuell  v.  Carevj,  2  Cush.  50,  and  Lewis 
V.  Lyinan^  22  Pick.  437.  And  the  principle  of  these  cases  is 
made  a  part  of  the  text  of  Jones  on  Chattel  Mortgages,  §  143. 
We  think  this  case  falls  short  of  the  principle  declared  in  Jones 
on  Chat.  Mort.  §  141. — Booker  v.  Jones,  55  Ala.  266. 

In  what  we  have  said  above,  we  refer  to  the  title  to  Cook's 
crop,  which  his  mortgage  conveyed  to  Wilkinson,  and  to  Mrs. 
Ketler's  claim  on  the  same  crop.  We  make  no  reference  to 
Freeman's  crop,  which  the  testimony  tends  to  show  was  deliv- 
ered to  Mrs.  Ketler.     Wilkinson  fails  to  show  any  right  to  that. 

We  do  not  think  notice  to  Wilkinson  that  Cook  was  tenant 
on  lands  rented  of  Mrs.  Ketler,  as  the  law  then  stood,  was  con- 
structive notice  to  him  that  she  had  made,  or  would  make  ad- 
vances to  him.  The  law  then  gave  her  no  lien  for  such  ad- 
vances, and  it  could  only  exist  by  contract.  Wilkinson  can  not 
be  charged  with  a  knowledge  of  the  existence  of  such  lien  or 
parol  mortgage,  unless  the  jiiry  are  convinced  he  was  informed, 
or  had  knowledge  of  it.  The  law  is  different  now. —  Wilson 
V.  Beard,  at  present  term. 

Each  of  tlie  charges,  from  1  to  6  inclusive,  except  the  one 
numbered  2,  is  opposed  to  the  views  above  expressed.  Charge 
No.  1  asked  by  defendant  should  have  been  given  as  asked  ;  but 
if  part  of  the  cotton  in  the  bale  had  been  Freeman's,  and  had 
been  turned  over  by  him  to  Mrs.  Ketler  in  payment,  then  it 
would  have  been  proper  to  instruct  the  jury  on  that  phase  of 
the  case. — Smith  v.  Rice,  56  Ala.  417. 

Reversed  and  remanded. 


Allen  V.  Kellam. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Grant  of  letters  of  administration  during  late  war  valid  ;  subsequent 
grant,  without  vacancy,  void. — The  grant  of  letters  of  administration  by 
the  probate  courts  of  this  State  during  the  late  war  between  the  States, 
was  legal  and  valid ;  and  a  subsequent  grant  of  letters,  without  a  revo- 
cation of  those  already  granted,  or  vacancy  in  the  administration  created 
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by  some  other  cause,  is  absolutely  Void,  and  being  void,  as  opposed  to 
voidable  merely,  it  can  be  collaterally  assailed. 

2.  Vacancy  in  administration  ;  when  not  presumed  from  subsequent 
grant. — While  it  may  he  true  that,  in  a  collateral  proceeding,  a  vacancy 
in  the  administration  of  an  estate  will  be  presumed  to  exist,  in  the  ab- 
sence of  any  recital  or  evidence  of  the  fact,  from  the  grant  of  adminis- 
tration de  bonis  non  ;  yet,  such  presumption  can  not  prevail  where  there 
is  evidence  affirmatively  showing,  that  there  was  no  vacancy  at  the  time 
of  the  second  grant. 

3.  Sale  by  administrator  acting  under  void  appointment,  also  void. — A 
sale  of  real  estate,  made  by  one  acting  as  administrator  de  bonis  non  un- 
der a  void  appointment,  is  void,  and  a  deed  executed  by  him  in  pursu- 
ance of  such  sale,  does  not  convey  the  legal  title  to  the  purchaser ;  but 
such  title  remains  in  the  heirs  of  the  decedent,  and  will  support  an  ac- 
tion of  ejectment  brought  by  them  against  the  purchaser  in  possession. 

4.  Ejectment  ;  when  estoppel  in  pais  no  defen><e. — In  ejectment  brought 
by  the  heir  against  the  purchaser  at  a  void  sale  made  by  the  adminis- 
trator of  the  intestate's  estate,  the  heir  is  not  estopped  from  a  recovery 
by  reason  of  the  fact  that  he  was  present  at  the  sale  and  made  no  objec- 
tion, or  because  the  proceeds  of  the  sale  went  to  his  use. 

5.  Mortgagor  of  real  estate  ;  as  against  strangers,  the  real  oivner. — The 
mortgagor  of  real  estate  must  be  considered  as  the  real  and  legal  owner 
against  all  persons  except  the  mortgagee,  and,  as  against  them,  he  can 
maintain  ejectment  for  the  recovery  of  the  real  estate  conveyed  by  the 
mortgage. 

6.  Ejectment  by  mortgagor  against  a  stranger  ;  mortgage  no  defense. — A 
defendant  in  ejectment  can  not  set  up,  in  the  defense  of  a  suit  brought 
by  a  mortgagor,  the  out-standing  legal  title  in  the  mortgagee,  with  which 
he  does  not  connect  himself. 

7.  Ejectment ;  color  of  title  and  good  faith  under  section  2966  of  the 
Code. — A  deed  made  by  one  acting  as  administrator  under  a  void  ap- 
pointment, though  void  itself,  is  color  of  title  within  the  meaning  of  sec- 
tion 2960  of  the  Code  of  1876,  providing  that  persons  holding  under  color 
of  title,  in  good  faith,  are  not  responsible  for  damages  or  rent,  in  actions 
for  realty,  for  more  than  one  year  before  the  commencement  of  the  suit, 
when,  on  its  face,  it  appears  to  convey  a  good  title,  and  its  defects  are 
made  manifest  only  by  proof  of  extrinsic  facts. 

Appeal  from  Chambers  Circuit  Court.      ' 

Tried  before  Hon.  James  E  Cobb, 

This  action  was  brought  by  John  W.  Kellam  and  Robert  L. 
Kellam,  hr^irs  at  law  of  James  W.  Kellam,  deceased,  against 
J.  F,  Davis,  as  tenant  in  possession  of  D.  G.  Allen,  for  the  re- 
covery of  a  lot  of  land  in  the  town  of  LaFayette,  in  Chambers 
County,  in  this  State,  and  was  commenced  on  Ist  August,  1881. 
Prior  to  the  trial  D.  G.  Allen,  the  landlord,  was,  on  his  motion, 
made  a  party  defendant.  The  judgment  entry  recites  that 
"issue  was  joined  between  the  parties,"  but  the  record  fails  to 
show  any  pleadings  subsequent  to  the  complaint.  There  was 
no  coniiict  in  the  evidence,  and  it  was  substantially  as  follows : 
In  1863  or  1864,  James  W.  Kellam  died  intestate  in  Chambers 
county,  in  this  State,  seized  and  possessed  of  the  land  sued  for 
in  this  cause,  and  leaving  the  plaintiffs  as»his  only  heirs  at  law. 
On  20th  December,  1864,  letters  of  administration  upon  hi& 
estate  were  granted  by  the  Probate  Court  of  said  county  to 
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Samuel  Spence.  In  August,  1871,  W.  Costley,  on  his  own  pe- 
tition, was  appointed  by  that  court  administrator  de  honis  non 
of  said  estate.  Spence  had  never  been  removed,  nor  had  a  va- 
cancy in  the  administration  of  the  estate  otherwise  occurred ; 
but  Costley  was  appointed  under  the  influence  of  the  decision 
in  the  case  of  Bibb  db  Falkner  v.  Ave/y,  45  Ala.  691,  Spence 
having  "  refused  to  re-qualify  as  the  administrator  "  of  the  es- 
tate. On  22d  October,  1873,  Costley,  acting  as  the  adminis- 
trator of  the  estate,  and  under  the  decree  of  the  probate  court, 
sold  the  lands  belonging  to  the  estate,  including  the  lot  sued  for, 
at  public  outcry,  for  division  among  the  heirs,  and  at  the  sale 
the  defendant,  Allen,  purchased  the  lot  in  controversy,  paid 
the  purchase-money,  and  was  let  into  possession  under  his  pur- 
chase. On  the  11th  November,  1873,  the  sale  was  confirmed 
by  the  court,  and  Costley,  as  such  administrator,  under  the 
orders  of  the  court,  executed  and  delivered  to  Allen  a  deed  to 
the  lot.  John  W.  Kellam,  one  of  the  plaintiffs,  arrived  at  his 
majority  in  September,  1873,  and  he  was  present  at  the  sale 
and  made  no  objection  thereto.  There  was  also  evidence  tend- 
ing to  show  that  he  received  a  part,  if  not  all,  of  his  share  of 
the  purchase-money  for  the  lot,  from  Costley,  after  he  became 
of  age.  Robert  L.  Kellam,  the  other  plaintiff,  did  not  become 
of  age  until  1879,  and  he  received  no  part  of  the  purchase- 
money  paid  for  the  lot.  On  7th  July,  1881,  the  plaintiffs  exe- 
cuted a  mortgage  to  their  attorneys  to  secure  them  for  certain 
services  then  contracted  to  be  rendered  by  them  in  the  future, 
for  the  plaintiffs,  by  which  they  conveyed  to  the  attorneys  the 
lot  sued  for  in  this  cause,  together  with  other  real  estate.  Al- 
len continued  in  possession  of  the  lot  until  the  time  of  the 
trial  holding  the  same,  in  good  faith,  under  his  purchase  from 
Oostley.     The  value  of  the  rent  of  the  lot  was  also  proved. 

The  court  charged  the  jury,  at  the  written  request  of  the 
plaintiffs,  tiiat  if  they  believed  the  evidence,  they  must  find  for 
the  plaintiffs ;  and  refused,  on  the  written  request  of  the  de- 
fendant, to  charge  the  jury,  that  if  they  believed  the  evidence, 
they  must  find  for  him,  and  he  duly  excepted.  The  court,  in 
its  general  charge,  also  instructed  the  jury  "  that  the  sale  from 
Costley  as  administrator  to  Allen,  and  the  deed  from  Costley 
to  Allen,  did  not  constitute  such  color  of  title  as  would  pre- 
vent the  plaintiffs  in  this  action  from  recovering  the  full 
amount  of  rents  from  the  time  the  defendant  went'into  posses- 
sion of  the  land  sued  for,  and  that  they  must  assess  the  value 
of  the  rents  from  the  time  Allen  went  into  possession  of  said 
land  up  to  the  time  of  this  trial ; "  and  to  this  part  of  the  gen- 
oral  charge  the  defendant  excepted.  A  judgment  was  rendered 
for  the  plaintiffs,  on  verdict,  for  the  lot  of  land  sued  for,  and 
also  for  the  full  value  of  the  rents  during  the  time  the  defend- 
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ant  was  in  possession  ;  and  from  this  judgment  the  defendant 
appealed,  and  here  assigned  as  error  the  rulings  of  the  Circuit 
Court  above  noted. 

Robinson  &  Denson  and  E.  G.  Richards,  for  appellant.  (1) 
The  court  will  presume,  that  Spence  was  either  removed  by 
the  court  or  had  resigned. — Sh/is  v.  Watei's,  65  Ala.  442.  (2) 
The  probate  court  having  acquired  jurisdiction,  on  the  filing  of 
the  petition,  to  sell  the  land  belonging  to  Kellam's  estate,  by 
Costley,  it  cannot  be  collaterally  assailed.  The  petition  averred 
that  Costley  was  the  administrator ;  that  the  lands  belonged  to 
the  estate  and  could  not  be  equitably  divided  amongst  the  heirs 
without  a  sale.  All  these  were  issuable  facts,  and  the  court 
having  passed  upon  them,  its  decree  can  not  be  collaterally  as- 
sailed.—6  Peters,  709 ;  2  How.  319  ;  2  Wall.  210 .  6  Porter, 
209 ;  63  Ala.  436 ;  64  Ala.  410.  See  also  Thompson,  v.  Tolmie, 
2  Peters,  157 ;  Coltart  v.  Allen,  40  Ala.  155.  (3)  The  deed 
from  Costley  to  Allen  was  such  color  of  title  as  prevented  a 
recovery  by  plaintiffs  of  rents  for  more  than  one  year  before 
the  commencement  of  suit. — Code,  §  2966 ;  62  Ak.  426  and 
authorities  there  cited.  (4)  The  mortgage  from  plaintiffs  to 
the  attorneys  w^as  such  an  outstanding  title  in  another  as  could 
be  shown  by  the  defendant  in  defense  of  the  action. — 54  Ala. 
317  ;  6  Baxter  (Tenn.),  216. 

DowDELL  &  Holmes,  contra.  (1)  The  appointment  of  Cost- 
ley,  as  administrator,  was  made  M'lien  there  was  a  legal,  valid 
and  subsisting  administration  of  the  same  estate  within  the 
same  jurisdiction.  The  second  appointment  was,  therefore, 
void. — Matthews  v.  Doitthitt,  27  Ala.  273 ;  Ramho  v.  Wyatfs 
Adm'r,  32  Ala.  363;  Coltart  v.  Allen,  40  Ala.  155;  JVelson, 
Adtr\^r  v.  Boynton,  54  Ala.  368 ;  McDowell,  Adm?r  v.  Jones, 
58  Ala.  25.  (2)  Costley's  appointment  being  void,  his  acts  as 
administrator  were  also  void,  and  can  be  attacked  collaterally. 
He  could  not  bind  the  estate  by  dealing,  as  administrator,  with 
third  persons,  nor  can  his  acts  be  upheld  upon  the  principles 
sustaining  de  facto  officers. — Hooper,  Adni'r  v.  Scarhorongh, 
57  Ala.  510,  overruling  Oreen  v.  Scarborough,  49  Ala.  137. 
The  sale  of  the  lands  made  by  Costley,  as  administrator,  there- 
fore, did  not  divest  the  title  out  of  the  heirs.  (3)  The  legal 
title  being  still  in  them,  it  must  prevail  in  this  action  regard- 
less of  equities. — Kelly  v.  Ilend^wks,  57  Ala.  193  ;  Collins  v. 
Johnson,  57  Ala.  304;  Hooper,  AdnnJr  v.  Scarhorouyh,  supra  j 
Casey  v.  Morgan,  67  Ala.  p.  441.  The  appointment  of 
Costley,  as  administrator,  and  his  acts  thereunder  being  void ; 
and  the  invalidity  of  his  appointment  being  shown  by  the  re- 
cords of  the  probate  court  granting  the  order  of  the  sale,  and 
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the  proceedings  of  such  court  necessary  to  authorize  and  em- 
power an  administrator  to  sell  and  convey  lands  of  his  intestate, 
being  a  part  of  the  deed,  the  deed  is  not  only  void,  but  its  in- 
validity appears  on  its  face.  The  deed  could  not,  therefore, 
be  such  color  of  title  as  Avould  support  the  claim  of  adverse 
possession,  or  defeat  the  recovery  of  rents  for  more  than  one 
year  under  the  statute. — Casey  v.  Morgan^  supra;  Moore  v. 
Brown^  11  How.  (U.  S.),  414;  Walker  v.  Turner,  9  Wheat. 
541 ;  JPowell  v.  Hainan,  2  Peters,  241 ;  Tyler  on  Eject. 
870-4 ;  Abbott's  Law  Die.  Yol.  I,  p.  242.  (5)  The  mortgagor 
is  regarded  as  the  proprietor  of  the  mortgaged  premises  and 
entitled  to  possession  as  against  all  persons  except  the  mort- 
gagee or  his  assignees,  and  he  may  maintain  ejectment. — 2 
Brick.  Dig.  p.  248. 

SOMERVILLE,  J. — It  has  been  decided  by  this  court,  that 
the  probate  of  wdlls  and  the  grant  of  letters  of  administration, 
by  the  probate  courts  of  this  State  during  the  late  war  between 
the  States,  were  perfectly  legal  and  valid ;  and  that  a  subse- 
quent grant  of  letters,  without  a  revocation  of  those  already 
granted,  would  be  a  nullity,  there  being  no  vacancy  in  the  ad- 
ministration. And  the  contrary  doctrine,  as  held  in  Bihh  c& 
Falkiier  v.  Avery,  45  Ala.  691,  was  expressly  repudiated  in 
JVelson,  Adm'r,  v.  Boynton,  54  Ala.  368. 

Under  this  principle,  the  appointment  of  Spence  as  adminis- 
trator of  the  estate  of  Kellam  was  valid,  though  made  in  the 
year  1864,  during  the  prevalence  of  the  late  war.  And  there 
being  a  legal  and  subsisting  administration,  the  probate  court 
possessed  no  jurisdiction  to  appoint  Costley  as  administrator  of 
the  same  estate,  without  lirst  creating  a  vacancy  in  the  admin- 
istration by  the  revocation  of  the  letters  already  granted  to  Spence, 
or  a  vacancy  occuring  by  death,  resignation  or  remoral.  The  ap- 
pointment of  Costley,  without  such  previous  vacancy,  must  be 
held  to  be  absolutely  void,  and  being  void,  as  opposed  to  voida- 
ble merely,  it  can  be  collaterally  assailed. — McDoioell  v.  Jones, 
58  Ala.  25 ;  Matthews  v.  Douthitt,  27  Ala.  273 ;  Rambo  v. 
Wyatt,  32  Ala.  363  ;  Gray's  Adm'r  v.  Cruise,  36  Ala.  559. 

It  may  be  true  that,  in  a  collateral  proceeding,  such  vacancy 
will  be  presumed  to  exist  from  the  grant  of  administration  de 
bonis  non,  in  the  the  absence  of  any  recital  or  evidence  of  the 
fact,  but  this  presumption  can  not  prevail  where  there  is  evi- 
dence, as  in  this  case,  showing  affirmatively  that  there  w^as  no 
vacancy  at  the  time  of  the  second  appointment. — Sims  v. 
Waters,  65  Ala.  442  ;  Ikelheimer  v.  Chapman,  32  Ala.  676 ; 
Gray  v.  Cruise,  36  Ala.  559. 

It  follows  from  these  principles,  that  the  sale  of  the  real 
estate  in  controversy,  which  was  attempted  to  be  made  by 
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Costley,  and  at  which  the  appellee,  Allen,  became  the  purchaser, 
was  void  as  being  without  authority,  and  conferred  no  title. 
Hooper^  Adm'r,  v.  Scarborough,  57  Ala.  510.  The  legal  title 
still  remained  in  the  heirs  of  Kellam,  and  will  support  an  ac- 
tion of  ejectment.  Nor  even  were  they  sui  juris,  could  the 
principle  of  estoppel  be  invoked  against  them  in  a  court  of  law 
by  reason  either  of  their  silence,  or  of  the  equitable  considera- 
tion that  the  proceeds  of  sale  went  to  their  use,  or  that  of  the 
estate. — Kelly  v.  Ilendi'icks,  57  Ala.  193  ;  Robertson  v.  Brad- 
ford, at  present  term. 

It  is  no  defense  to  an  action  of  ejectment  brought  by  a  mort- 
gagor, against  any  other  person  than  the  mortgagee,  that  the 
legal  title  is  in  the  mortgagee,  and  the  law  day  of  the  mortgage 
has  arrived.  The  mortgagor  must  be  considered  as  the  real 
and  legal  owner  as  against  every  stranger,  and  a  defendant 
in  ejectment  is  not  permitted  to  set  up  an  outstanding  legal 
title  in  a  mortgagee  with  which  he  does  not  connect  himself. 
The  better  and  prevailing  doctrine  is,  that  a  mortgage  is  a  mere 
security  as  to  third  persons,  and  as  to  them  the  mortgagor  has 
such  a  title  as  will  support  ejectment. — Denby  v.  Mellgreic,  58 
Ala.  147 ;  DuvaVs  Heirs  v.  McLoskey,  1  Ala.  708  ;  Scott  v. 
Ware,  65  Ala.  174 ;  Wilson  v.  Troup,  14  Amer.  Dec.  458, 
NOTE,  p.  474,  1  Jones,  Mortg.  §  11  ;  Woods  v.  Hilderbrand, 
2  Amer.  Kep.  513 ;  3  Wait's  Act.  and  Def.  ^^.  It  was  not 
material,  therefore,  that  the  plaintiffs  had  executed  a  mortgage 
on  the  premises  sued  for,  as  the  defendant  fails  to  show  he  was 
in  any  manner  coimected  with  it. 

A  ijiere  purchaser,  at  execution  sale,  of  the  equity  of  redemp- 
tion owned  by  the  mortgagor  has  been  placed  on  a  different  foot- 
ing by  our  decisions  -  a  conclusion  in  which  I  am  not  at  present 
prepared  to  concur. — Atcheson  v.  Broadhead,  56  Ala.  414 ; 
Childress  v.  Manette,  54  Ala.  317 ;  Code  of  1876,  §  3209,  suh. 
div.  3. 

The  deed  executed  by  Costley  to  Allen  clearly  constituted 
color  of  title,  and  the  court  erred  in  charging  to  the  contrary. 
Though  void  in  fact,  it  vfdiS,  prima  facie  ^goo([  title,  and  its  de- 
fects are  made  manifest  by  proof  of  extrinsic  facts  not  appear- 
ing on  its  face.  That  a  void  deed  may  be  good  as  color  of  title 
can  scarcely  he  said  to  admit  of  question,  and  certainly  not  un- 
der the  decisions  of  this  court.  Defects  in  title,  in  such  cases, 
are  material,  however,  as  affecting  the  bona  fides  oi  the  grantee, 
and  will  not  be  permitted  to  destroy  color,  unless  they  are  so 
patent  that  a  person  of  common  understanding  is  held  to 
take  notice  of  them. — Molton  v.  Henderson,  62  Ala.  426 ; 
Ladd  V.  Dubroca,  61  Ala.  25 ;  Biggs  v.  Fuller,  54  Ala.  141 ; 
Dillingham  v.  Brown,  38  Ala.  311 ;  Tate  v.  Southard,  14 
Amer.  Dec.  578,  note,  583-4;  McMullin  v.  Erwin,  58  Ga. 
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427 ;  Pillow  v.  Roberts,  13  How.  (U.  S.)  472 :  Lindsay  n.  Fry, 
25  Wis.  460 ;  BrooTcs  v.  Bruyn,  35  111.  394.  ' 

The  statute  provides  expressly  that  persons  holding  under 
color  of  litis,  in  good  faith,  are  not  responsible  for  damages  or 
rent  [in  actions  for  realty]  for  more  than  one  year  before  the 
commencement  of  the  suit."— Code  of  1876,  §  2966.  The 
evidence  discloses  the  utmost  good  faith  on  the  part  of  Allen 
in  making  the  purcliase  of  the  lands  in  controversy.  It  may 
well  be  that  he  regarded  the  deed  as  perfectly  good  in  view  of 
the  decision  of  this  court  in  the  case  of  Biho  6s  FaVkner  v. 
Avery,  supra,  which  as  above  stated,  was  afterwards  overruled. 

Reversed  and  remanded. 


Morrison  i?.  Stevenson, 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Construction  of  pre-existing  statute  adopted  by  re-enactment  of  the 
statute. — It  is  a  settled  rule,  that  in  the  adoption  of  the  Code,  the  legis- 
lature is  presumed  to  have  known  the  fixed  judicial  construction,  which 
pre-existing  statutes  had  received,  and  the  substantial  re-enactment  of 
such  statutes  is  a  legislative  adoption  of  that  construction. 

2.  Section  S235  of  the  Code  construed. — Section  3235  of  the  Code  of 
1876,  allowing  a  plaintiff  or  his  legal  representative  to  commence  suit 
again  within  one  year  from  the  arrest  of  a  judgment  obtained  by  him,  or 
from  the  reversal  of  such  judgment  on  appeal,  although  the  period  Hmited 
may  in  the  meantime  have  expired,  refers  only  to  actions  at  law  and 
judgments  therein  rendered,  and  can  not  be  extended,  so  as  to  save  an 
action  at  law,  commenced  within  a  year  after  the  reversal  of  a  decree  in 
equity,  rendered  for  the  same  cause  and  upon  the  same  right  of  action. 

3.  Statute  of  limitations;  party  insisting  on  exception  to,  must  bring  him- 
self within  the  exception. — Section  3235  of  the  Code  of  1876,  is,  in  its 
nature  and  operation,  an  exception  to  the  general  statute  of  limitations, 
in  that  it  withdraws  from  the  influence  of  the  statute  a  particular  case, 
which  would  otherwise  fall  within  the  words  and  bar  of  the  statute ;  and 
a  party  insisting  on  the  exception  therebv  created,  must  point  out  the 
exception  and  bring  himself  within  its  saving  terms. 

4.  Section  3756  of  the  Code;  merely  a  Ugislative  afHrmation  of  a  prevail- 
ing principle. — The  statute  embraced  in  section  3758  of  the  Code  of  1876, 
providing  that  the  statute  of  limitations  should  apply  to  suits  in  chan- 
cerj',  is  a  mere  legislative  affirmation  of  the  principle  which  prevailed  at 
the  time  of  its  adoption ;  and  it  does  not  extend  the  exception  to  the 
statute  of  limitations  created  by  section  3235  of  the  Code,  so  as  to  save 
an  action  at  law,  which  had  been  commenced  within  a  year  after  the  re- 
versal of  a  decree  in  equity,  rendered  for  the  same  cause  and  upon  the 
same  right  of  action. 

Appeal  from  Lowndes  Circuit  Court. 
Tried  before  Hon.  John  Moore. 
Vol.  lxix. 
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This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brought  by  IVEary  E.  Morrison  and  others,  the  appellants,  against 
Henry  Giddens  and  Harrison  Stevenson,  for  the  recovery  of  a 
tract  of  land,  and  was  commenced  on  24th  of  September,  1880. 
Henry  Giddens  disclaimed  all  interest  in  the  lands;  but  Har- 
rison Stevenson,  the  appellee,  defended  the  suit  and  set  up, 
among  other  defenses,  the  statute  of  limitations  of  ten  years. 
To  this  plea  the  plaintiffs  replied,  that  "  said  plaintiff's  hereto- 
fore, to-wit :  on  the  10th  day  of  October,  1872,  filed  their  bill 
in  the  Chancery  Court  of  said  Lowndes  county,  against  said 
defendant,  praying  for  a  decree  of  said  court  to  remove  a  cloud 
from  the  title  of  plaintiffs  to  the  said  land  sued  'for  in  this 
action  of  ejectment  and  to  recover  the  same,  together  with  the 
rents  and  mesne  profits  thereof  during  the  possession  of  the 
defendant,  an(J  for  general  relief,  and  that  they  obtained  and 
were  granted  by  said  Chancery  Court  a  decree  in  favor  of  the 
plaintiffs  and  against  said  defendant  for  the  removal  of  said 
cloud  from  their  said  title  to  said  land,  and  for  the  recovery  of 
said  land  together  with  the  said  rents  and  mesne  profits  thereon, 

as  ascertained  by  said  court,  on  to-wit:  the — day  of 187 — ; 

that  thereupon  the  defendant  took  an  appeal  from  said  decree 
to  the  Supreme  Court  of  the  State  of  Alabama,  and  upon  the 
hearing  of  said  appeal  in  said  Supreme  Court,  at  the  term 
thereof  of  December  1879,  and  within  twelve  months  before 
the  bringing  of  this  suit  in  ejectment  now  here  pending,  the 
said  Supreme  Court  reversed  the  said  decree  of  said  Chancery 
Court,  which  was  rendered  therein  in  favor  of  plaintiff's  as 
aforesaid."  To  this  replication  the  defendant  demurred  on  the 
ground,  that  "the  proceedings  of  the  said  Chancery  Court 
mentioned  in  said  replication,  is  not  one  of  the  cases  mentioned 
in  section  .3235  of  the  Code  of  1876."  The  court  sustained 
the  demurrer  to  the  replication ;  and  upon  issue  joined  upon 
the  defendant's  pleas,  the  cause  was  tried  and  resulted  in  a 
judgment  for  the  defendant.  From  this  judgment  the  plaintiffs 
appealed,  and  here  assign  as  error  the  action  of  the  court  below 
in  sustaining  the  defendant's  demurrer  to  said  replication. 

Cook  &  Enochs,  for  appellant. 

David  Clopton,  W.  C.  Gkiffin,  and  Clements  &  Tyson, 
contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  replication  to  the  plea  of  the  statute 
of  limitations  is  founded  on  the  statute  (Code  of  1876,  §  3235), 
which  provides  :     "  If  suit  be  brought  in  any  of  the  said  actions, 
29 
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before  the  time  limited  has  expired,  and  judgment  be  rendered 
for  the  plaintiff,  and  snch  judgment  be  arrested  or  reversed  on 
appeal,  the  plaintiff,  or  his  legal  representative,  may  commence 
suit  again  in  one  year  from  the  reversal  or  arrest  of  such  judg- 
ment, though  the  period  limited  may  in  the  meantime  have  ex- 
pired ;  and  in  like  manner,  if  more  than  one  judgment  be  re- 
versed or  arrested  an  action  may  be  recommenced  within  one 
year."  This  section  of  the  Code  is  a  re-enactment  of  a  pre- 
vious statute  vi^ith  but  slight  changes  of  phraseology,  and  with- 
out addition  other  than  the  last  clause  referring  to  successive 
or  cumulative  actions,  which  has  no  bearing  on  the  question  now 
involved.— Clay's  Dig.  328,  586. 

It  is  a  settled  rule,  that  in  the  adoption  of  the  Code,  the  leg- 
islature is  presumed  to  have  known  the  fixed  judicial  construc- 
tion pre-existing  statutes  had  received,  and  the  substantial  re- 
enactment  of  such  statutes  is  a  legislative  adoption  of  that  con- 
struction.— Duram/us  v.  Harrison,  26  Ala.  326;  Ex  ijarte 
Banks,  28  Ala.  28;  Stallworth  v.  Stallworth,  29  Ala.  76; 
Bank  of  Mobile  v.  Meagher,  33  Ala.  622.  In  Roland  v. 
Logan,  18  Ala.  307,  the  precise  question  arising  on  the  repli- 
cation was  presented  to  this  court,  dependent  on  the  interpre- 
tation and  construction  of  the  pre-existing  statute,  of  which  the 
present  statute  is  a  re-enactment  in  substance.  It  was  held  the 
statute  referred  only  to  actions  at  law  and  judgments  thereon 
rendered,  and  could  not  be  extended  so  as  to  save  an  action  at 
law,  commenced  within  a  year  after  the  reversal  of  a  decree  in 
equity  rendered  for  the  same  cause  and  upon  the  same  right  of 
action.  The  correctness  of  the  decision  can  not  be  seriously 
questioned.  The  words  of  the  statute  refer  only  to  actions  at 
law  and  judgments  therein  rendered  whicli  may  be  reversed  or 
arrested. 

In  its  nature  and  operation  the  statute  creates  an  exception 
to  the  general  statute  of  limitations — it  withdraws  a  particular 
case,  which  otherwise  would  fall  within  the  words  and  bar  of 
the  statute.  A  party  insisting  on  an  exception  to  the  bar  of 
the  statute  of  limitations,  must,  point  out  the  exception  and 
bring  himself  within  its  saving  terms.  He  must  maintain  a 
right  to  the  exception,  by  its  terms,  or  by  authority,  or  on  some 
principle  clearly  analogous  to  the  decided  cases  in  exposition  of 
the  exception.  By  fair  construction,  by  just  interpretation,  the 
words  of  the  statute  can  not  be  extended  to  an  action  at  law 
commenced  within  one  year  after  the  reversal  of  a  decree  in 
equity.  This  was  the  known,  fixed  judicial  construction  the 
former  statute  had  received,  and  with  that  construction  it  was 
incorporated  into  the  Code.  If  there  had  been  a  legislative  in- 
tention to  change  the  construction,  there  would  have  been  a 
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cliange  of  tlte  phraseology  of  the  statute,  or  the  addition  to  it 
of  words  clearly  expressing  the  intention. 

It  is  insisted  that,  as  by  statute,  the  statute  of  limitations  is 
made  applical)le  to  suits  in  chancery  (Code  of  1876,  §  3758), 
the  statutory  exception  should  be  construed  so  as  to  embrace  a 
case  like  the  present,  in  "vvhich  there  was  a  decree  in  chancery 
reversed,  and  a  subsequent  action  at  law  founded  on  the  same 
cause  or  matter.  This  is  not  a  suit  in  equity  and  it  is  to  suits 
in  equity — suits  which  are  pending — it  is  declared  the  statute 
of  limitations  shall  be  applied.  Before  the  enactment  of  the 
statute,  the  principle  prevailing  in  courts  of  equity  in  this 
State  was,  that  in  all  cases,  of  concurrent  jurisdiction,  the 
statutes  of  limitation  were  as  obligatory  on  these  courts  as  on 
courts  of  law.  In  all  cases  of  exclusive  equitable  cognizance, 
the  courts  applied  them  by  analogy,  and  thus  they  were  obeyed 
in  equity  as  at  law. — 1  Brick.  Dig.  698,  852-4,  The  statute 
is  a  mere  legislative  affirmation  of  the  principle  prevailing  at 
the  time  of  its  adoption.  In  the  Code  may  be  found  many 
similar  affirmations — legislative  adoptions  oi*  individual  expo- 
sitions of  the  common  law.  From  the  incorporation  into  a  re- 
vision or  codification  of  statutes  of  rules  of.  law  or  of  equity, 
there  can  be  no  presumption  or  intendment  that  such  rules 
were  not  the  law  previously,  or  that  it  is  intended  to  contract  or 
to  expand  their  operation.  The  whole  argument  of  appellants 
is  founded  on  the  erroneous  supposition  that  the  express  statu- 
tory declaration,  that  the  statutes  of  limitations  are  applicable 
to  suits  in  equity,  is  a  change  in  the  law  in  existence  when 
Roland  v.  Logan  was  decided.  If  there  was  the  supposed 
change,  it  is  difiicult  to  conceive  that  it  necessitates  a  change  in 
the  construction  fixed  upon  the  statute  by  that  decision.  When 
the  law  is  settled  by  well  defined  construction  of  statutes,  and 
the  statutes  undergo  revision  or  codification,  it  would  introduce 
much  of  confusion  and  uncertainty,  if  changes  of  construction 
were  adopted  in  the  absence,  of  a  clear  legislative  intention  to 
work  them  ;  or  if  a  contraction  or  expansion  of  the  construc- 
tion of  statutes  was  allowed,  .because  rules  and  principles  of 
law  or  of  ecpiity  which  had  not  been  the  subject  of  legislative 
enactment,  were  introduced  into  the  revision  or  codification. 

There  was  no  error  in  sustaining  the  demurrer  to  the  repli- 
cation to  the  statute  of  limitations. 

Let  the  judgment  be  affirmed. 
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Hayes  v.  Mitchell. 

Action  for  False  Imprisonment. 

1.  Power  of  marshal  of  Oxford  to  make  arrests. — Under  the  act  of  the 
General  Assembly  incorporating  the  town  of  Oxford  (Pamph.  Acts, 
1859-60,  p.  383.),  which  was  revived  and  re-enacted  by  the  act  of  March 
Ist,  1876  (Pamph.  Acts,  1875-6,  p.  315),  imposing  on  the  marshal  of  the 
town  the  same  duties,  and  conferring  upon  him  the  same  powers,  as  are 
"  now  conferred  by  law  upon  the  constables  of  this  State,"  the  marshal 
has  authoritj-  to  arrest,  without  warrant,  any  person  threatening  to  com- 
mit a  breach  of  the  peace  in  his  presence. 

2.  Power  of  such  officer  to  imprison  after  arrest. — After  the  arrest  of 
such  person,  he  should  not  be  imprisoned,  unless  circumstances  rendered 
his  imprisonment  necessary.  But  if  by  reason  of  the  unseasonableness 
of  the  hour,  or  the  inaccessibility  of  the  mayor,  or  other  magistrate  hav- 
ing jurisdiction,  th«  offender  could  not  be  brought  to  trial ;  or,  if  by  rea- 
son of  riotous  or  lawless  conduct,  the  peace-preserving  powers  of  the 
marshal  were,  or  seemed  to  be  in  request,  to  maintain  the  general  peace, 
or  to  protect  others  or  their  property  from  lawlessness,  the  marshal 
would  be  authorized  to  imprison  the  offender,  until  he  could  be  properly 
brought  to  trial. 

3.  Same ;  when  right  to  imprison  a  question  for  the  jury. — In  an  action 
for  damages  brought  against  the  marshal,  based  on  such  arrest,  and  im- 
prisonment made  thereafter,  the  right  to  imprison  is  a  question  for  the 
jury,  under  appropriate  instructions  from  the  court ;  and  a  charge  to  the 
jury  instructing  them,  that  no  circumstances  would  justify  the  marshal 
in  imprisoning,  without  the  order  of  the  mayor  therefor,  is  erroneous. 

Appeal  from  Calhoun  Circuit  Court. 

Tried  before  Hon.  Wm.  L.  "WiirrLcxiK. 

This  was  an  action  for  damages  for  false  imprisonment, 
brought  by  Wilej  F.  Mitchell  against  J.  M.  Hayes,  and  was 
commenced  on  22d  September,  1874.  The  defendant  pleaded, 
in  short  by  consent,  (1)  not  guilty,  and  (2)  "  that  the  defendant 
was  marshal  of  Oxford  at  the  time  of  the  grievance  complained 
of  by  plaintiff,  and  arrested  plaintiff,  because  he  was  about  to 
commit  a  breach  of  the  peace  in  the  presence  of  the  defendant 
at  the  time  of  the  arrest,  and  defendant  justiiies,  as  such  mar- 
shal, in  making  the  arrest  and  imprisonment  under  such  cir- 
cumstances." Upon  issue  joined  on  these  pleas  the  cause  was 
tried  at  the  fall  term,  1880,  of  said  court,  and  resulted  in  a 
verdict  and  judgment  for  the  plaintiff. 

The  evidence  introduced  on  the  trial  showed  that  on  the  25th 
December,  1873,  the  defendant  was  marshal  of  the  town  of 
Oxford,  and,  as  such,  arrested  the  plaintiff  without  warrant, 
and  put  him  in  the  prison  or  calaboose  of  said  town,  where  he 
remained  for  about  two  hours,  when  he  was  turned  loose  by 
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the  marshal,  under  instructions  from  the  mayor.  The  testi- 
mony in  reference  to  the  circumstances  under  which  the  arrest 
was  made,  is  somewhat  conflicting.  The  plaintiff's  testimony 
tended  to  show  that,  on  said  day,  ne  met  the  defendant  on  the 
street  in  said  town,  and  delivered  to  him  a  message  from  cer- 
tain parties  who  were  confined  in  the  calaboose  lor  violations 
of  town  ordinances,  to  the  effect  that  they  wanted  a  trial  and 
desired  to  come  out  of  the  calaboose ;  that  the  defendant  then 
remarked  to  him  that  the  parties  could  not  get  the  trial,  and 
that  it  was  none  of  plaintiff's  business,  and  that  he  must  "hush  ;" 
that  he  replied  to  this  that  it  was  his  business,  and  that  he  was 
not  in  the  habit  of  being  made  to  hush  ;  and  that  "  after  some 
other  remarks  between  them,  the  plaintiff  having  a  walking-cane 
in  his  hand,  the  defendant  caught  him  by  the  lapel  of  the 
coat  and  drew  his  stick  on  plaintiff,  when  other  words  passed, 
and  defendant  arrested  plaintiff."  The  defendant's  testimony 
tended  to  show  that  the  parties  who  had  sent  him  a  message  by 
the  plaintiff  had  been  arrested  by  liim  on  the  same  day  and 
put  in  the  calaboose  for  disturbing  the  peace  of  the  town,  and 
he  had  been  informed  that  tliey  had  threatened  to  "  overturn 
the  town,"  and  they  expected  to  get  aid  from  the  plaintiff,  and 
that  the  plaintiff  had  promised  to  aid  them  in  this  purpose ; 
that  after  he  had  received  this  information  he  met  the  plaintiff 
on  the  street  in  said  town,  who,  in  an  angry  manner,  demanded 
that  the  defendant  should  alk>w  said  prisoners  to  be  tried  and 
turned  loose ;  that  he  "  asked  the  plaintiff  what  business  it  was 
of  his  as  to  whether  the  prisoners  were  turned  loose  or  not," 
and  the  plaintiff,  replying  with  an  oath,  that  it  was  his  business, 
raised  his  stick  to  strike  the  defendant,  when  defendant  arrested 
him. 

The  court,  at  the  written  request  of  the  plaintiff,  charged 
the  jury,  that,  although  the  marshal  may  have  the  right  to  ar- 
rest, yet  he  has  no  right  to  imprison  in  the  calaboose  without 
an  order  from  the  mayor  or  other  judicial  officer."  To  this 
charge  the  defendant  excepted.  I'his  charge,  among  other 
rulings  of  the  Circuit  Court  not  necessary  to  an  understanding 
of  the  ojjinion,  is  here  assigned  as  error. 

G.  C.  Ellis  and  W.  H.  Denson,  for  appellant. 

"Wm.  M.  Hames,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — Ever  since  the  code  of  1852  was  adopted,  ar- 
rests have  been  authorized  to  be  made  by  "  the  sheriff,  or  any 
officer  acting  as  sheriff,  or  their  deputies,  constable,  or  niarshal, 
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or  policeman  of  any  city  or  town,  acting  within  their  county."" 
Code  of  1852,  §  3420;  Code  of  1867,  §  8983;  Code  of  1876, 
§  4653.  Such  "  officer  may  arrest  any  person  without  warrant, 
on  any  day,  or  at  any  time,  for  any  public  offense  committed, 
or  a  l)reach  of  the  peace  threatened  in  his  presence,"  etc. — Code 
of  1852,  §3425 ;  Code  of  1867,  §  3994;  Code  of  1876,  §  4664. 
The  town  of  Oxford  in  Calhoun  county  was  incorporated  by 
act  of  the  legislature,  approved  February  21,  1860. — Pamph. 
Acts  of  1859-60,  383.  The  8th  section  of  said  act  declares 
"that  the  marshal  of  said  town  shall  have  power  to  serve  all 
writs  and  all  processes  issued  from  the  hands  of  justices  of  the 
peace,  both  in  civil  and  criminal  cases,  which  may  be  placed  in  his 
hands,  and  to  perform  all  other  duties  and  powers  now  conferred 
by  law  upon  the  constables  of  this  State."  This  act  of  incorpora- 
tion was  revived  and  re-enacted,  March  1st,  1876. — Pamph. 
Acts  1875-6,  315.  There  can  be  no  question  that  the  marshal 
of  Oxford  had  authority  to  arrest,  without  warrant,  any  person 
threatening  to  commit  a  breach  of  the  peace  in  his  presence. 
We  do  not  understand  this  to  be  denied  or  controverted.  All 
the  rulings  excepted  to,  concede  the  right  in  such  case  to  make 
the  aiTest.  Nor  do  the  rulings  controv^ert  the  fact  that  the  ar- 
rest was  justified  in  this  case.  The  complaint  is,  that  after 
making  tbe  arrest,  the  marshal,  without  bringing  the  plaintiff 
before  the  mayor  for  trial,  and  without  any  warrant  of  arrest, 
or  of  commitment,  imprisoned  him  for  two  hours,  and  until 
instructed  by  the  mayor  to  release  him.  The  ruling  was  "  that 
although  the  marshal  may  have  the  right  to  arrest,  yet  he  has 
no  right  to  imprison  in  the  calaboose  without  an  order  from 
the  mayor,  or  other  judicial  oflicer." 

Two  great  and  vital  principles  of  Government  are  to  be  kept 
steadily  in  view,  in  pronouncing  on  conduct,  such  as  is  brought 
to  view  ill  this  record ;  the  liberty  of  a  citizen,  and  the  peace 
and  repose  of  society.  Civil  liberty  is  natural  liberty,  shorn  of 
the  excesses  which  invade  and  trench  on  the  equal  liberty  of 
others.  No  one  can  claim  the  right  to  violate  the  law,  and 
precautionary  force  is  justified,  to  prevent  a  greater  impending 
evil.  Such  force,  however,  is  in  its  nature  remedial,  and  can 
be  carried  no  farther  than  is  reasonably  necessary  to  prevent 
the  threatened  wrong.  Prevention  is  less  hurtful  than  redress, 
and  when  prudently  exercised,  is  not  only  justified,  but  is  com- 
mended of  the  law.  No  man  can  rightfully  complain  of  any 
encroachment  upon  personal  liberty,  which  he  himself  by  his 
lawlessness  or  violence  has  rendered  necessary  for  the  safety 
and  protection  of  others.  It  is  liberty  as  defined  by  law,  not 
unbridled  license,  our  free  constitution  guarantees  to  every 
man — the  humblest,  equally  with  the  most  exalted. 

The  rule  we  declare  in  this  case,  must  be  applicable  more  or 
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less  to  all  municipalities;  particularly  to  corporations  having 
powers  of  local  government.  Possibly  in  cities  and  large 
towns,  there  is  need  of  greater  license  in  the  matter  of  making 
ai'rests,  and  of  detention,  without  warrant ;  but  it  culminates 
at  last  in  the  inquiry,  what  is  resonably  demanded,  to  guard 
and  protect  the  public  peace.  The  time  of  the  day  or  night, 
the  surrounding  circumstances,  the  peaceful  or  riotous  conduct 
of  the  public,  the  necessity  real  or  apparent  that  the  arresting 
officer  shall  be  on  the  alert  to  prevent  other  acts  of  violence  or 
lawless  disturbance,  the  accessibility  of  the  mayor  or  other 
magistrate,  all  these  enter  into  the  inquiry,  what  is  the  duty  of 
the  arresting  officer.  If  the  mayor  or  magistrate  be  not  acces- 
sible, or  if  the  hour  be  unseasonable  for  entering  upon  the  trial, 
or,  if  the  surrounding  circumstances  are  such  that  the  active 
duties  of  the  marshal  are  really  or  apparently  necessary  for  the 
preservation  of  the  peace,  or  the  protection  of  other  persons 
or  their  property,  then  it  is  not  the  duty  of  the  marshal  to 
neglect  these  greater  interests,  that  one  lawless  man  may  be 
brought  to  a  speedy  trial.  Let  it  be  borne  in  mind,  we  are  deal- 
ing with  a  case,  where  the  arrest  is  rendered  lawful  by  the  mis- 
conduct of  the  person  arrested,  and  not  with  a  case  of  causeless  or 
wanton  arrest.  If  the  arrest  in  this  case  was  without  cause,  of 
course  no  circumstances  could  justify  the  imprisonment. 

The  ruling  in  this  case  was,  that  no  circumstances  would  jus- 
tify the  marshal  in  imprisoning,  without  the  order  of  the 
mayor  therefor.  In  this  the  Circuit  Court  erred.  The  right 
to  imprison  was  a  question  for  the  jury,  under  appropriate  in- 
structions. There  should  certainly  be  no  imprisonment,  unless 
the  circumstances  rendered  such  imprisonment  necessary.  If 
by  reason  of  the  unseasonableness  of  the  hour,  or  the  inacces- 
sibility of  the  mayor  or  other  magistrate  having  jurisdiction, 
the  offender  could  not  be  then  brought  to  trial ;  or,  if  by  rea- 
son of  riotous  or  lawless  conduct,  the  peace-preserving  poM-ers 
of  the  marshal  were,  or  seemed  to  be  in  request,  to  maintain 
the  general  peace,  or,  to  protect  others  or  their  property  from 
lawlessness,  then  it  would  not  be  the  duty  of  the  marshal  to 
exhaust  his  entire  energies,  in  personally  detaining  the  pris- 
oner, to  the  neglect  of  all  other  equally  pressing  duties.  In 
such  case,  he  would  be  authorized  to  imprison  the  offender, 
until  he  could  be  properly  brought  to  trial. — Johnson  v.  Mayor ^ 

46  Ga.    80;    Boaz    v.    Tate   43    Ind.   60;  Scircle  v.  Neeves^ 

47  Ind.  289. 

Whether  section  4660  of  the  Code  of  1876  bears  on  this 
case,  we  need  not  inquire,  as  it  is  not  shown  that  the  prisoner 
offered  to  give  bond,  or,  that  any  magistrate  "was  accessible,  be- 
fore whom  he  could  have  been  carried. 

Reversed  and  remanded. 
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The  Security  Loan  Association  v,  Lalte. 

£ill  hy  Mortgagor  to  Enjoin  Sale  under  Power,  for  an  Ac- 
count, and  to  Redeem. 

1.  Bill  to  redeem  ;  what  is  a  sufficient  offer  to  do  equity. — An  averment 
in  a  bill,  filed  by  a  mortgagor,  to  redeem  real  estate  conveyed  by  a  mort- 
gage, executed  to  secure  a  loan  made  under  the  by-laws  of  a  corporation 
organized,  as  a  building  and  loan  association,  under  the  general  law, 
that  "  orator  is  still  willing,  and  now  offers  to  pay  said  association  what- 
ever amount  he  may  be  justly  chargeable  with,  if  any,  upon  the  appli- 
cation to  his  said  case  of  the  terms  "  of  the  by-laws  under  which  the  loan 
was  made,  "  and  in  this  respect  submits  himself  to  the  order  and  decree 
of  this  Hon.  Court,"  is  a  sufficient  offer  to  do  equity  to  entitle  complain- 
ant to  relief,  if  his  bill  is  otherwise  sufficient,  although  no  tender  is 
averred,  and  the  money  is  not  brought  into  court. 

2.  Building  and  loan  association ;  what  by-laws  valid. — By-laws  adopt- 
ed by  a  corporation  organized  as  a  building  and  loan  association,  under 
Art.  7,  Chap.  1,  Title  2,  Part  2,  of  the  Code  of  1876,  providing  that  loans 
of  the  money  in  the  treasury  shall,  at  stated  times,  at  meetings  of  its 
members,  be  .sold  at  public  outcry  to  the  highest  bidder ;  that  the  premi- 
um bid  shall  not  be  less  than  $1.00  per  share  per  month ;  that  the  share- 
holder bidding  the  highest  premium  shall  be  entitled  to  receive  as  a 
loan  the  full  amount  of  .$200.00  per  share  for  each  share  held  by  him ; 
that  the  borrower  shall  pay  interest  on  such  loan  at  the  rate  of  six  per 
cent,  per  annum,  payable  monthly,  and  also  the  premium  at  which  he  bid 
in  such  loan,  such  premium  also  payable  monthly, — are  authorized  by 
the  statute  under  which  the  association  was  incorporated. 

3.  Same  ;  premiums  on  loans  not  usury. — When  the  legislature  author- 
ized corporations  incorporated  under  the  general  law,  as  building  and  loan 
associations,  to  sell  loans  of  its  funds  to  the  .shareholders  at  the  highest 
bid,  that  body  thereby  authorized  such  corporations  to  demand  and  re- 
cover whatever  premium  the  purchaser  bound  himself  to  pay ;  and  the 
transaction,  being  thus  legalized,  is  taken  out  of  the  operation  of  the 
statutes  against  usury. 

4.  Same;  hov;  member  can  withdraio  and  hare  loan  cancelled. — A  by- 
law of  .such  corporation,  providing,  that  a  shareholder,  who  has  obtained 
a  loan,  may  withdraw  from  the  as.sociation  and  have  his  loan  cancelled, 
by  payment  to  the  association  of  the  amount  of  the  loan,  less  the  amount 
of  money  which  he  has  paid  in  as  monthly  installments  on  the  stock  held 
by  him,  reserves  to  the  shareholder  a  privilege  which  he  may  exercise 
or  not,  at  his  pleasure.  If  he  elect  to  exercise  it,  he  must  comply  with 
the  terms  thereby  prescribed,  which  were  voluntarily  assumed  bv  him, 
when  he  obtained  the  loan.  Under  this  by-law,  the  shareholder  is  enti- 
tled to  have  his  loan  credited  with  the  money  which  he  has  paid  in  as 
monthly  installments  on  his  stock,  but  not  with  money  which  he  has  paid 
for  and  on  account. of  the  premiums  at  which  he  bid  in  his  loan. 

5.  Usury  ;  how  pleaded. — A  party  who  has  made  usurious  payments 
on  a  debt  and  seeks,  by  bill* in  equity,  to  obtain  credit  for  such  pay- 
ments, must  distinctly  and  correctly  set  forth  in  the  bill  the  terms  and 
nature  of  the  usurious  agreement  and  the  amounts  of  the  payments  which 
he  has  made  thereon.  Under  this  rule,  the  averments  of  the  bill  in  this 
cause  are  wholly  insufficient  to  raise  the  question  of  usury. 

6.  Bill  to  enjoin  sale  under  potver  ;  wlien  without  equity. — A  bill  filed 
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"by  a  mortgagor,  seeking  an  account  of  the  amount  due  on  the  mortgage 
debt,  and  an  injunction  of  a  sale  of  the  prope'rty  conveyed  by  the  mort- 
gage, under  a  power  therein  contained,  is  without  equity,  when  it  does  not 
show,  that  the  mortgagee  chiimed  more  than  was  due  on  the  debt ;  or 
that  the  accounts  are  so  comphcated,  that  the  parties  can  not  state  them 
and  ascertain  the  amount  due ;  or  that  the  mortgagee  is  making,  or  at- 
tempting to  make,  a  fraudulent,  or  oppressive  use  of  the  mortgage,  or  of 
the  power  of  sale  contained  therein. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster. 

The  bill  in  this  cause  was  filed  by  Thomas  H.  Lake  against 
The  Security  Loan  Association,  a  corporation,  and  Leslie  E. 
Brooks ;  and  the  case  made  thereby  is  substantially  as  follows  : 
The  defendant  corporation  was  organized  in  1873,  under  the 
Code,  as  a  building  and  loan  association,  the  capital  stock  of 
w^hich  was  divided  into  shares  of  $100  each.  In  April,  1876, 
the  complainant,  Lake,  being  the  owner  of  twenty-five  shares 
of  the  stock  of  said  corporation,  upon  which  nothing  was  then 
due,  applied  for  and  obtained  a  loan  or  advance  of  $5,000, 
which  w^as  made  to  him  by  the  association  "  under  the  terms, 
conditions  and  requirements  and  reservations  of  its  charter,  con- 
stitution and  by-laws  governing  loans  to  the  holders  of  stock  in 
said  association,"  and  at  a  premium  of  one  dollar  per  month  per 
share,  in  addition  to  interest  at  the  rate  of  six  per  cent,  per  annum, 
both  payable  monthly.  Copies  of  the  constitution  and  by-laws  of 
the  corporation  are  made  exhibits  to  the  bill,  and  the  provisions 
thereof  touching  the  questions  passed  on  by  the  court,  are,  sub- 
stantially as  follows :  By  the  constitution  it  is  provided,  that  each 
stockholder,  for  each  share  of  stock  held  by  him,  shall  l)e  entitled 
to  a  loan  of  $200,  and  no  more,  upon  such  terms  and  under  such 
regulations  as  may  be  prescribed  by  the  by-laws.  In  the  by- 
laws it  is  provided,  that  "the  amount  of  money  in  the  treasury 
each  month  shall,  at  the  monthly  meetings  of  the  members,  be 
sold  at  public  outcry  to  the  highest  bidder  or  bidders.  The 
bids  shall  be  at  the  rate  of  not  less  than  one  dollar  per  month 
per  share,  and  the  stockholder  who  shall  bid  the  highest  premi- 
um over  and  a])Ove  the  said  minimuiu  of  one  dollar  per  share 
per  month,  shall  be  entitled  to  receive  as  a  loan,  the  full  amount 
of  two  hundred  dollars  per  share,  for  each  share  held  by  him, 
without  deduction."  And  further,  that  such  loan  shall  be  se- 
cured by  mortgage  on  real  estate,  or  such  other  security  as  the 
board  of  directors  may  deem  sufficient;  that  the  borrower 
shall  keep  the  improvements  on  the  mortgaged  premises  in- 
sured at  his  own  expense,  for  the  benefit  of  the  association,  and 
shall  pay  the  taxes  thereon ;  that  he  shall  pay  interest  on  the 
loan  obtained  by  him  at  the  rate  of  six  per  cent,  per  annum, 
payable  monthly,  in  addition  to  the  premium  at  which  he  bid 
in  the  loan,  which  is  also  payal)le  monthly,  and  the  monthly  in- 


458  SUPREME  COURT  [Dec.  Term, 

[The  Security  Loan  Association  v.  Lake.] 

stalliiients  on  liis  stock ;,  and  that  if  default  be  made  in  the  pay- 
ment of  monthly  installments,  interest  or  premiums  for  ninety 
days,  the  whole  loan  shall  become  due  and  payable,  and  the  as- 
sociation may  compel  payment  thereof  by  the  sale  of  the  mort- 
gaged property.  It  is  also  provided  in  the  by-laws,  that  each 
member,  for  every  share  of  stock  held  by  him,  shall  pay  an  in- 
itiation fee  of  one  dollar,  and  thereafter  monthly  an  installment 
of  one  dollar,  until  the  installments,  interest  and  premiums  on 
loans  and  other  receipts  shall  be  sufficient  to  divide  among  the 
shares  the  sum  of  two  hundred  dollars  per  share :  "  Provided^ 
that  not  more  than  one  hundred  dollars  shall  be  required  to  be 
paid  as  installments  upon  each  share  of  stock ;"  and  that  when 
such  receipts  have  accumulated  a  sum  sufficient  for  the  purpose, 
each  shareholder,  who  has  received  a  loan,  shall  upon  the  sur- 
render to  the  association  of  one  share  of  stock  for  each  two  hun- 
dred dollars  borrowed  by  him,  be  entitled  to  have  his  mortgage 
cancelled,  or  returned  to  hini ;  and  any  shareholder,  upon  the 
surrender  to  the  association  of  stock  upon  which  no  loan  exists, 
shall  for  each  share  so  surrendered,  receive  the  sum  of  two  hun- 
dred dollars.  The  by-laws  further  provide,  that  any  member 
who,  having  received  a  loan,  desires  to  withdraw  from  the  asso- 
ciation, may  have  such  loan  cancelled,  by  payment  to  the  associ- 
tion  of  the  amount  of  the  loan,  less  the  full  amount  of  money 
which  shall  have  been  been  paid  in  :is  monthly  installments  on 
stock  by  such  stockholder  exclusive  of  the  initiation  fee. — (Sec. 
4,  Art."  2.) 

The  complainant,  to  secure  the  loan  or  advance  obtained  by 
him,  executed  to  Leslie  E.  Brooks,  trustee,  a  mortgage  or  deed 
of  trust  on  certain  real  estate  in  Mobile,  a  copy  of  which  is  made 
an  exhibit  to  the  bill.  The  mortgage  contains  a  power  of  sale, 
on  default  in  the  payment  of  any  part  of  any  one  of  the  monthly 
stock  installments,  interest  or  premiums,  as  they  fall  due ;  and 
its  terms  are  in  strict  conformity  with  the  provisions  of  the  con- 
stitution and  by-laws  of  the  association.  The  bill  avers,  that 
the  complainant  regularly  paid  this  sum  of  $25,  the  monthly  in- 
stallments on  his  shares  of  stock,  and  the  additional  sum  of  $50 
monthly,  as  intei'est  and  premiums  on  his  said  loan,  up  to  the 
5th  October,  1881,  at  which  time  the  payments  he  had  made 
upon  his  shares  of  stock,  amounted  to  $100  per  share,  and  in 
the  aggregate  to  $2500;  that  the  payments  were  all  made 
monthly  in  advance  of  the  accrual  of  interest  upon  said  loan, 
and  that  thereby  the  interest  and  an  additonal  six  per  cent,  on 
the  loan,  were  paid  up  to  the  10th  November,  1881;  that  no 
payments  were  made  by  him  to  tlie  association  after  the  5th 
October,  1881 ;  and  that  he  has  paid  all  insurance  and  taxes  on 
the  mortgaged  premises ;  that  he  has  caused  careful  calculation 
to  be  made  of  the  amount  due  from  him  on  the  loan,  after  cred- 
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iting  thereon  "the  payments  heretofore  made  by  him  as  here- 
inbefore stated,  and  the  amount  due  thereon,  on  10th  N^ovem- 
ber,  1881,  was  $399.06 ;  that  he  has  appHed  to  withdraw  from 
said  association  and  to  have  his  said  loan  cancelled,  under  the 
by-laws  thereof,  and  for  this  purpose  has  offered  to  said  associ- 
atioii  his  fully  paid  up  stock  of  the  value  of  $2500,  and  to  pay 
the  difference  between  that  value  and  the  amount  due  on  his 
said  loan  ;  and  that -not  being  disposed  to  be  close  or  illiberal  in 
his  settlement,  he  has  offered  $500  in  payment  of  said  differ- 
ence, a  sum  in  excess  thereof,  if  the  said  payments  made  by 
him  monthly  were  ajiplied  monthly,  as  they  were  made,  to  the 
said  loan ;  that  "  he  is  still  willing  and  now  offers  to  pay  said 
association  whatever  amount  he  may  be  justly  chargeable  with, 
if  any,  upon  the  application  to  his  said  case  of  the  terms  of  said 
by-law.  Section  4,  Article  2,  and  in  this  respect  submits  himself 
to  the  order  and  decree  of  this  Hon.  Court;"  that  said  associa- 
tion has  refused  his  said  application,  and  that  it  required  that 
he  pay  it  the  sum  of  $1,000,  "with  cost,  interest  and  expenses," 
in  addition  to  the  surrender  of  his  stock,  which  demand,  the  bill 
charges,  is  inequitable  and  unjust.  It  is  also  averred  in  the 
bill,  that  the  trustee  has  advertised  the  property  conveyed  by 
the  mortgage,  for  sale  under  the  power  therein  contained,  and 
that  he  would  sell  the  same  thereunder,  unless  he  be  enjoined 
therefrom.  The  prayer  of  the  bill  is  for  an  account  of  the 
amount  due  on  the  loan,  and  of  the  amount  which  the  com- 
plainant would  have  to  pay,  upon  the  surrender  of  his  stock,  in 
order  that  he  may  withdraw  from  said  association  under  the  by- 
laws thereof,  and  for  general  relief;  and  also,  that  the  sale  of 
the  mortgaged  premises  be  enjoined,  until  the  court,  by  its  decree, 
has  ascertained  the  amount  which  tlie  complainant  should  pay 
on  said  loan.  The  injunction  was  issued  in  accordance  with  the 
prayer  of  the  bill.  The  defendants  separately  demurred  to  the 
bill,  and  the  defendant  corporation  also  answered  under  oath, 
and  moved  to  dissolve  the  injunction  upon  the  denmrrer  and 
answer,  and  also  for  want  of  equity,  and  also  moved  to  dismiss 
the  bill  for  want  of  equity.  The  cause  was  submitted  for  de- 
cree on  the  motion  to  dissolve  the  injunction,  on  the  motion  to 
dismiss  for  want  of  equity,  and  also  upon  the  demurrer.  Upon 
the  hearing  the  Chancery  Court  rendered  a  decree  overruling  both 
motions  and  also  the  demurrer;  and  this  decree  is  here  assigned 
as  error. 

H.  PiLLANS,  for  appellant. 

P.  Hamilton  and  Cobhs  &  Tompkins,  contra. 

STONE,  J.— The  bill  in   this  case  was  filed  by  Lake,  the 
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mortgagor,  to  redeem  real  estate  from  under  a  mortgage,  exe- 
cuted in  1876.  The  mortgagor  is  in  possession,  and  a  difference 
has  arisen  between  him  and  the  mortgagee,  as  to  the  ainount 
due  on  the  mortgage.  The  mortgagor  avers  tliat  the  sum  due 
is  only  about  four  hundred  dollars,  but  that  he  offered  to  pay 
five  hundred  dollars,  which  was  refused  by  the  mortgagee,  yiie 
mortgage  creates  a  trustee,  and  contains  a  power  of  sale,  under 
which  tlie  property  has  been  advertised,  and  will  be  sold,  unless 
restrained  by  injunction.     An  injunction  was  obtained. 

The  bill  prays  for  an  account,  and  that  complainant  be  per- 
mitted to  redeem.  It  does  not  aver  a  tender,  and  does  not  bring 
the  money  into  court.  It  contains  this  clause :  '"  Your  orator  is 
etill  willing,  and  now  offers  to  pay  said  association  whatever 
amount  he  may  be  justly  chargeable  with,  if  any,  upon  the  ap- 
plication to  his  said  case  of  the  terms  of  said  by-law,  section  4, 
article  2,  and  in  this  respect  submits  himself  to  the  order  and 
decree  of  this  Honorable  Court."  This  is  a  sufficient  offer  to 
do  equity  to  entitle  the  complainant  to  relief,  if  his  bill  is  oth- 
erwise sufficient. — Rogers  v.  Torbut,  58  Ala.  523. 

The  defendant  is  a  private  corporation,  chartered  under  Arti- 
cle 7,  Chapter  1,  Title  2,  Part  2,  commencing  with  section  1937 
of  the  Code  of  1876.  It  is  what,  in  the  Code  and  in  connuon 
parlance,  is  called  a  building  and  loan  association,  having  some 
features  of  a  mutual  aid  enterprise. 

The  answer  denies  the  averment  that  the  sum  of  four  hun- 
dred dollars  is  all  that  is  due  on  the  mortgage,  and  avers  that 
near  eleven  hundred  dollars  is  due;  sets  up  that  to  settle  the 
controversy,  it  had  proposed  to  accept  one  thousand  dollars  in 
full  discharge  of  the  mortgage  debt,"  and  that  Lake  had  refused 
to  pay  it.  So  the  chief  contention  is,  as  to  the  amount  due  from 
Lake  to  the  corporation. 

The  ground  on  which  the  l)ill  claims  the  right  to  redeem,  on 
the  basis  of  four  hundred  dollars  due,  is,  that  under  the  terms 
of  the  contract  evidencing  the  loan,  the  complainant,  borrower, 
bound  himself  to  pay  as  interest  for  the  forbearance  of  the 
moneys,  at  the  rate  of  six  per  cent,  per  annum,  payable  in 
monthly  installments,  or,  one-half  of  one  per  cent,  a  month,  and 
that  he  was  to  pay  no  higher  rate  of  interest ;  and  the  bill  then 
avers  that  Lake,  the  borrower,  had  in  fact  paid  an  additional 
half  per  cent,  every  month  since  the  loan,  being  twenty-five 
dollars  additional  paid  every  month  for  a  period  of  nearly  five 
years.  These  several  additional  payments  the  bill  claims  should 
be  entered  as  credits  on  the  principal  of  the  loan,  at  the  times 
they  were  severally  made ;  and  in  this  way,  it  is  contended  that 
the  mortgage  debt  was  reduced  to  four  hundred  dollars  when 
the  bill  was  filed.  The  claim  and  argument  rest  on  the  follow- 
ing postulates :  That  the  sum   borrowed  was  five  thousand  dol- 
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lars,  and  Lake  has,  all  the  wliile,  made  monthly  payments  of 
fifty  dollars  each,  which  paid  the  accruing  interest  of  one-half 
of  one  per  cent.,  equal  to  six  per  cent,  jyer  annum,^  the  agreed 
interest,  and  left  a  surplus  to  be  applied  to  the  reduction  of  the 
principal,  which  would,  and  did,  increase  monthly,  as  these  sev- 
eral payments  reduced  the  interest-bearing  debt.  Then  claim- 
ing a  reduction  of  twenty-five  liundred  dollars,  the  cost  and 
value  of  complainant's  twenty-five  shares  of  paid  up  stock,  the 
conclusion  is  claimed,  that  only  four  hundred  dollars  is  required 
to  perfect  the  redemption ;  and  all  this  is  claimed  under  the 
terms  of  tlie  contract,  by  which  the  loan  was  obtained.  If  this 
be  true,  then  complainant,  with  the  exception  of  the  loss  of 
interest  on  the  stock  installments  or  calls,  will  have  had  the  use 
of  the  money  borrowed  at  the  low  rate  of  six  per  cent,  interest. 
Is  tliis  the  true  construction  of  the  contract  ? 

Corporations  such  as  the  present  one  are  of  somewhat  modern 
origin.  Their  purpose  is  not  banking,  neither  are  they  manu- 
facturing or  trading  corporations.  They  have  some  elements 
of  mutual  aid,  and  if  properly  organized,  and  prudently  and 
faithfully  conducted,  they  furnish  a  safe  and  profitable  deposi- 
tory for  surplus  earnings ;  notably,  for  small  surplus  earnings. 
Under  their  workings,  many  small  sums,  contributed  by  the 
many  shareholders,  are  brought  together  monthly,  and  an  ag- 
.  gregate  sum  is  thus  gathered  in,  which,  passing  out  immediately 
to  one  or  more  shareholders,  furnishes  a  capital,  or  stock  in 
trade,  sufficient  for  permanent  and  profitable  investment.  Each 
month  this  process  is  repeated,  furnishing  capital,  or  stock  in 
trade,  for  other  shareholders.  Thus  the  working  is  continued 
from  month  to  month,  until  a  sufficient  sum  is  collected  and 
disbursed  to  pay  off  and  cancel  all  the  shares  of  stock,  at  the 
value  fixed  in  the  articles  of  incorporation.  The  lettings  of  the 
moneys  are  frequently  called  loans,  but  they  are  not  strictly 
.  loans.  The  principal  is  never  to  be  repaid  as  principal.  In 
truth,  it  is  never  to  be  repaid  at  all.  It  is  an  advance  payment 
by  the  corporation  of  the  agreed  value,  the  shares  owned  by  the 
bidder  are  to  represent,  and  have,  at  the  final  completion  of  the 
enterprise  and  the  dissolution  of  the  corporation.  It  is  the  pol- 
icy of  the  association  that  the  funds  received  on  stock  calls 
should  not  remain  idle,  and  hence  they  are  employed  in  advance 
liquidation  of  the  demands  the  shareholders  are  severally  to 
have  at  the  dissolution.  In  anticipating  payments  of  shares, 
the  payments  are  at  the  rate  of  two  hundred  dollars  per  share. 
But  all  payments  can  not  be  made  at  the  same  time.  Hence 
the  competition.  Hence  the  sale  to  the  highest  bidder. — Code 
of  1876,  §  1943,  subd.  6.  Those  who  obtain  the  first  advance, 
first  realize  tlie  increased  value  of  their  shares,  and  so  on,  until 
the  enterprize  runs  its  course  and  winds  itself  up.     Sharehold- 
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ers  pay  for  their  shares,  in  stock  calls,  one  hundred  dollars  per 
share,  in  installments  of  one  per  cent,  a  month,  running  through 
one  hundred  months,  equal  to  eight  years  and  four  months. 
Discounting  interest  from  the  deferred  payments,  we  have  an 
average  of  four  years  and  two  months  in  interest  saved.  This 
would  reduce  the  cash  cost  of  the  shares  to  less  than  seventy- 
three  dollare.  Now,  if  those  who  receive  the  early  advance 
payment  of  their  shares,  like  the  shareholder  who  are  not  paid 
in  advance,  are  required  to  pay  only  the  stock  calls,  it  will  be 
readily  seen  how  inequitably  such  method  of  payment  would 
work.  Hence  it  is,  that  those  receiving  payment  in  advance 
of  others,  are  required  to  pay  for  this  privilege  whatever  pre- 
mium they  bid  and  bind  themselves  to  pay.  All  such  payments 
go  to  augment  the  fund  for  the  payment  of  otlier  shareholders, 
and  accelerate  final  completion  of  the  purposes  of  the  corpora- 
tion:— its  final  liquidation  and  dissolution. 

The  mortgage  executed  by  Lake  and  wife,  made  an  exhibit 
to  the  bill,  characterizes  the  transaction  we  are  considering  as  a 
permanent  loan.  How  permanent,  if  it  was  to  be  repaid  ?  It 
makes  no  provision  for  its  repayment.  The  defeasance  in  the 
mortgage  is  expressed  in  the  following  language :  "  If  the  said 
Thomas  H.  Lake,  his  heirs,  executors  and  administrators  shall 
pay  or  cause  to  be  paid  unto  the  said  Security  Loan  Association 
monthly,  at  the  time  prescribed  in  the  by-laws  of  said  associa- 
tion, the  sum  of  twenty -five  dollars  installment  on  said  stock  on 
which  said  loan  was  obtained,  and  the  further  sum  of  fifty  dol- 
lars monthly  on  the  same  day,  as  interest  and  premium  on  said 
loan ;  and  shall  regularly  continue  to  make  such  monthly  pay- 
ments, until  all  the  receipts  of  said  association  shall  amount  to 
a  sum  sufticient  to  divide  among  the  shares  the  amount  of  two 
hundred  dollars  per  share,  ....  then  these  presents  shall  be 
void."  It  is  nowhere  shown  that  the  terms  of  the  mortgage 
are  in  any  respect  different  from  the  terms  of  the  contract  by 
which  Lake  purchased  the  advance  on  his  stock.  The  terms  are 
in  strict  conformity  with  the  constitution  and  by-laws  of  the 
association,  as  made  an  exhibit  to  the  bill ;  and  the  terms  and 
provisions  of  the  constitution  and  by-laws  on  this  subject  are 
fully  authorized  by  the  statute. — Code  of  1876,  §  1943,  subd. 
6;  Montgomery  Mutual  Building  and  Loan  Association  v. 
Hobhison,  ante^  p.  413;  Merrill  v.  3fclntire,  13  Gray,  157. 

If  it  was  intended  in  this  bill  to  raise  the  question  of  usury 
in  the  alleged  loan,  the  averments  are  wholly  insufficient  for 
that  purpose. — Munter  v.  Linn,  61  Ala.  492;  Vaughan  v. 
Marable,  64  Ala.  60 ;  Broion  v.  Heard,  3  A.  K.  Marsh.  390 ; 
iV.  0.  Gaslight  Co.  v.  Dudley,  8  Paige,  452 ;  Cm^tis  v.  Masten, 
11  Paige,  15 ;  Watermam.  v.  Curtis,  26  Conn.  241.  Nor  do  we 
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think  the  facts  justify  a  charge  of  usury  when  considered  in 
reference  to  tlie  statute. 

In  Montgomefy  Mutual  Building  and  Loan  Associatimi  v. 
Bohinson.,  supra^  we  considered  and  construed  language  in 
a  special  act  of  incorporation,  not  distinguishable  in  sub- 
stance from  that  found  in  the  general  law  under  which  this 
association  was  incorporated,  and  we  then  held  that  although 
the  premium  bid  and  promised  was  in  excess  of  the  legal  rate 
of  interest,  it  was  nevertheless  recoverable.  The  legislature 
-had  declared  what  was  usury  and  its  consequences,  and  when 
that  body  authorized  such  associations  to  sell  loans  of  its  funds 
to  the  shareholders  at  the  highest  bid,  they  thereby  authorized 
them  to  demand  and  recover  whatever  premium  the  purchaser 
bound  himself  to  pay,  and  thus  legalized  the  transaction.  That 
w^hich  the  legislature  authorizes  to  be  done,  can  not  be  a  viola- 
*tion  of  the  law.  The  statute  in  question  in  effect  declared  that 
such  transactions  were  taken  out  of  the  operation  of  the  statutes 
against  usury. 

The  by-laws  of  the  Security  Loan  Association  recognize 
several  methods  by  which  shareholders  can  cease  to  be  such  ; 
some  relating  to  shareholders  who  have  purchased  an  advance 
or  loan,  and  others  to  such  as  have  not.  Article  2,  section  5  of 
the  by-laws  declares  the  rules  to  be  observed,  when  a  member 
of  the  association  dies.  Article  2,  section  3  declares  in  what 
manner  meml)ers  may  withdraw,  who  are  not  indebted,  and 
who  have  not  taken  a  loan.  Article  4,  section  3,  declares  when 
stock  is  forfeited  for  non-payment  of  dues  and  lines.  Article 
5,  section  3,  relates  to  the  transfer  of  stock.  None  of  these 
provisions  bear  on  the  question  before  us,  for  Lake,  the  com- 
plainant in  this  case,  purchased  a  loan  or  advance  on  his  stock ; 
and  the  question  is,  on  what  terms  can  he  obtain  a  release  of 
the  mortgage  security  he  gave  when  he  obtained  the  money. 

When  the  shareholder  has  purchased  a  loan  on  his  shares,  or 
anticipated  their  enjoyment,  the  by-laws  furnish  two  modes, 
and  only  two,  by  which  he  can  release  himself  and  his  property 
from  the  liability  and  encumbrance  he  incurs  when  he  takes  the 
loan.  The  first,  found  in  article  2,  section  4,  prescribes  what 
he  shall  do  when  he  "  desires  to  withdraw  from  the  association." 
When  this  mode  is  pursued  and  carried  out,  he  ceases  to  be  a 
shareholder,  ceases  to  be  a  member  of  the  association,  and  no 
longer  owns  any  interest  in,  or  rests  under  any  liability  to  the 
corporation.  This  he  accomplished  "  by  payment  to  the 
association  of  the  amount  of  the  loan,  less  the  full  amount  of 
money  which  shall  have  been  paid  in  as  monthly  installments 
on  stock  by  such  stockholder."  It  would  seem  that  there 
should  not  be  much  difficulty  in  interpreting  this  language.  The 
stockholder  must  pay  back  the  amount  of  the  loan ;  not  in  full, 
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he  is  entitled  to  a  credit  or  discount.  The  by-law  declares  of 
what  that  credit  or  discount  shall  consist.  It  is  "  the  full 
amount  of  money  which  shall  have  been  paid  in  monthly  in- 
stallments on  stock."  The  constitution  and  by-laws  clearly 
show  what  is  meant  by  monthly  installments  on  stock.  It  is 
the  payment  of  one  dollar  per  month  on  each  share  of  stock 
subscribed  for  one  hundred  months.  It  extends  no  farther,  for 
nothing  else  paid  can  come  under  the  denomination  of  monthly 
installments  on  stock.  It  can  not  include  premiums  bid,  for 
they  are  always  called  premiums,  and  never  called  installments. 
They  are  paid  monthly,  it  is  true,  and  at  the  same  time  the  in- 
stallments are  paid,  but  the  provision  for  their  payment  is  in 
the  following  language  :  "  To  be  paid  unto  the  said  Security 
Loan  Association  monthly,  at  tlie  time  prescribed  in  the  by- 
laws of  the  association,  the  sum  of  twenty-five  dollars  install-, 
ments  on  said  stock  on  which  said  loan  was  obtained,  and  the 
further  fum  of  fifty  dollars  monthly  on  the  same  day,  as  in- 
terest and  premium  on  said  loan."  It  is  just  as  compatible 
with  the  mortgage  to  call  monthly  payments  of  interest  install- 
ments, as  it  would  be  to  so  characterize  tlie  monthly  payment 
of  the  premium,  at  which  Mr.  Lake  became  the  pm*chaser.  So 
the  monthly  calls  on  stock  subscribed  are  called  installments  in 
the  constitution,  article  4,  and  in  the  by-laws,  article  2,  sections 
1,  2,  3,  4,  6 ;  article  I-!,  section  7 ;  article  4,  sections  2  and  3. 
The  interest  and  premium  are  called  interest  and  premium 
whenever  mentioned. 

Tliis  section  of  the  by-laws  construed,  and  necessarily  con- 
strued as  stated  above,  imposes  what  seem  to  be  onerous  terms 
on  the  shareholder  who  wishes  to  withdraw  from  the  associa- 
tion. Particularly  so,  when  he  seeks  to  withdraw,  after  pay- 
ing many  installments  on  his  stock,  and,  as  in  this  case,  after  he 
has  made  many  monthly  payments  of  interest  and  premium. 
But  the  right  to  withdraw  is  a  privilege  reserved,  not  a  duty 
imposed.  He  may  exercise  it  or  not  at  his  pleasure.  If  he 
elect  to  exercise  it,  he  must  comply  with  the  terms  pre- 
scriljed  in  the  by-laws  and  voluntarily  assumed  when  he  exe- 
cuted the  mortgage.  As  we  have  said  above,  the  legislature 
has  relieved  this  transaction  from  the  imputation  of  usury,  in 
the  matter  of  premium  promised  in  the  purchase  of  the  advance 
or  loan. 

The  other  mode  by  which  a  borrower  or  purchaser  of  an 
advance  can  release  himself  and  property  from  liability  there- 
for, is  prescribed  in  article  5  of  the  by-laws.  It  is  by  procur- 
ing a  substitute  to  take  his  place,  and  making  good  the  difference 
in  the  premium  the  money  may  command  on  second  sale. 
When  this  course  is  pursued,  the  shareholder  remains  a  member 
of  the  association,  unless  he  sells  his  stock.     It  is  not  contended 
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tliis  case  falls  within  this  provision,  and  we  do  not  consider  its 
terms.     They  appear  to  be  plain  and  simple. 

Under  the  principles  stated  above,  the  comj)lainant  fails  to 
show  that  the  mortgagee  claimed  more  than  was  due  to  it. 
There  is  not  enough  in  the  bill  to  show  that  the  accounts  are 
so  complicated,  that  the  parties  can  not  state  them  and  ascer- 
tain the  amount  due.  And  there  is  a  failure  to  show  that  the 
mortgagee  is  making  or  attempting  to  make  a  fraudulent  or 
oppressive  use  of  the  mortgage,  or  of  the  power  of  sale  contained 
therein.  In  such  case,  does  the  bill  contain  equity  ?  And  if 
so,  is  there  any  reason  shown  why  the  injunction  should  have 
been  granted  ? 

Jones,  in  his  excellent  treatise  on  mortgages,  Vol.  2,  §  1801, 
employs  this  language :  "  Generally,  the  purpose  for  which 
the  power  of  sale  is  given,  being  to  afford  an  additional  and 
more  speedy  remedy  for  the  recovery  of  the  debt,  the  mortga- 
gor is  by  his  contract  bound  to  exercise  the  necessary  prompt- 
ness in  fulfilling  it ;  and  can  not  complain  of  a  legitimate  exer- 
cise of  the  power.  If  in  any  case  it  is  attempted  to  pervert 
the  power  from  its  legitim-ate  purpose,  and  to  use  it  for  the 
purpose  of  oppressing  the  debtor,  or  of  enabling  the  creditor 
to  acquire  the  property  himself,  a  court  of  equity  will  enjoin 
the  sale  or  will  set  it  aside  after  it  is  made.  Of  course,  so  long 
as  the  creditor  exercises  only  his  legal  right,  although  this  be 
contrary  to  the  wishes  and  interest  of  the  mortgagor,  the  court 
will  not  interfere  to  enjoin  a  sale."  In  section  1804  is  this 
language  :  "  Courts  of  equity  will  interfere  by  injunction  to 
prevent  a  sale  under  a  power  in  a  mortgage  or  trust  deed,  when, 
by  reason  of  fraud,  want  of  consideration,  or  otherwise,  the 
collection  of  the  debt  would  be  against  conscience,  and  the 
sale  would  work  a  great  and  irreparable  injury.  To  warrant 
this  interference  the  complainant  must  allege  specifically  the 
grounds  on  which  the  application  is  based.  General  statements 
and  inferences  from  facts  are  not  sufficient."  Section  1805  : 
"  The  court  will  enjoin  a  sale  only  when  the  petitioner's  rights 
are  clear,  or  free  from  reasonable  doubt.  He  must  show  also  a 
good  reason  for  asking  the  interference  of  the  court.  He  must 
show  that  the  mortgagee  is  about  to  proceed  in  an  improper  or 
oppressive  manner,  and  not  merely  that  he  might  adopt  a  dif- 
ferent remedy." — Struve  v.  Childs,  63  Ala.  473 ;  Vechtev.  Brow- 
nell,  8  Paige,  212;  Powell  v.  Hopkins,  38  Md.  1 ;  MeysenJburg 
V.  Schlieper,  46  Mo.  209 ;  Sloan  v.  Coolhauqh,  10  Iowa,  31 ; 
Van  Bergen  v.Deifnarest^^Z <A\i\%.Q\\.  Z^  \  Wilkinsv.  Gordon, 
11  Leigh,  547 ;  Crenshaw  v.  Seigfried,  24  Grat.  272;  Kornegay 
V.  Sjncer,  76  N.  C.  95. 

The  present  bill  fails  to  come  up  to  this  rule,   and  fails  to 
show  a  ground  for  equitable  relief.     Whether  it  can  be  so 
30 
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amended  as  to  give  it  equity,  we  can  not  certainly  know ;  and 
coming  before  us  simply  on  interlocutory  rulings  by  the  chan- 
cellor, we  can  not  finally  dispose  of  it.  The  appeal  is  prose- 
cuted from  the  decretal  order  of  the  chancellor  overruling  the 
demurrer  and  refusing  to  dissolve  the  injunction.  The  cause 
is  still  pending  in  the  court  below. 

The  demurrer  should  have  been  sustained,  and,  unless  the 
complainant  oifer  an  amendment  to  his  bill,  showing  the  ac- 
count is  so  complicated  that  the  parties  can  not  ascertain  the 
amount  due,  then  the  bill  should  be  dismissed.  To  make  such 
amendment  sufficient,  it  must  set  forth  the  facts  which  show 
the  complication,  or.it  must  show  some  other  special  exceptional 
equity.  If  not  so  amended,  the  injunction  must  be  dissolved, 
and  the  bill  dismissed. 

Demurrer  to  the  bill  sustained,  at  the  costs  of  the  appellee. 
Remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


Mohon  V.  Tatum,  Guardian. 

Application  to  Probate  Court  to    Vacate  and  Set  aside  Sale 
of  Land  made  hy  Guardian. 

1.  Guardian  and  tvard  ;  power  of  guardian  to  sell  land. — The  probate 
court  has  jurisdiction  to  order  the  sale  of  real  estate  belonging  to  minors, 
on  the  application  of  the  guardian,  only  in  the  following  cases :  (1)  For 
the  support  and  education  of  the  ward  (Code,  §  2780) ;  (2)  for  reinvest- 
ment of  the  proceeds  of  sale  {Ih.  §  2785) ;  and  (3)  for  distribution  among 
joint  owners  {Ih.  §  3514). 

2.  ?iame  ;  when  sale  of  land  hy  guardian  void. — An  application  to  the 
probate  court  by  a  guardian  of  minors  to  sell  land  belonging  to  his  wards, 
which  avers,  as  the  only  ground  therefor,  that  he  "believes  it  to  be  to 
the  interest  of  said  minors  that  the  land  of  said  estate  be  sold  for  distri- 
bution among  the  said  [minors],  or  to  their  guardian  for  their  use,  as  the 
lands  are  not  in  a  state  of  cultivation,  and  therefore  of  no  benefit  to  said 
minors,"  is  fatally  defective,  and  a  sale  made  thereon  is  void. 

3.  When  hushand  should  not  join  in  application  hy  wife  to  set  aside  sale 
in  prohate  court. — An  application  to  the  probate  court  to  set  aside,  as  void, 
a  sale  of  land  belonging  to  the  statutory  separate  estate  of  a  married  wo- 
man,-made  by  her  guardian  before  her  marriage,  should  be  in  the  name 
of  the  wife  alone,  and  not  in  the  name  of  herself  and  husband. 

4.  Same  ;  when  application  will  be  dismissed  for  misjoinder  of  jmrties. 
Where  an  application  is  made  in  the  probate  court  by  both  husband  and 
wife  to  set  aside,  as  void,  a  sale  of  land  belonging  to  the  statutory  sepa- 
rate estate  of  the  wife,  made  by  her  guardian  prior  to  her  marriage,  and 
is  afterwards  amended  so  as  to  show  that  the  wife  applied  by  a  third 
party,  as  her  next  friend,  the  husband  still  remaining  a  party,  there  is  a 
misjoinder  of  parties  plaintiff,  and  the  application  should  be  dismissed. 
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5.  Same  ;  when  hnsband  not  presumed  as  suing  as  next  friend  of  the  wife. 
In  such  case,  a  third  party  having  been  introduced  by  the  amendment  as 
next  friend  of  the  wife,  the  presumption  which  is  sometimes  made,  that 
the  husband,  when  joined  as  party  plaintiff  with  his  wife,  sues  merely  as 
her  next  friend,  is  rebutted,  and  can  not  prevail. 

6.  When  court  need  not  tender  an  opportunity  to  amend. — Where  there 
IS  a  demurrer,  or  motion  to  dismiss  for  misjoinder  or  non-joinder  of  par- 
ties plaintiff,  it  is  not  required  that  the  court  should  expressly  tender  an 
opportunity  to  amend. 

7.  Right  to  amend  must  be  claimed  in  lower  court. — The  right  of  amend- 
ment is  a  privilege  which  must  be  claimed  in  opportune  time  in  the  lower 
court,  and  can  not  be  raised  in  this  court  for  the  first  time. 

Appeal  from  Cherokee  Probate  Court. 

Tried  before  Hon.  li.  E..  Savage. 

This  was  an  application  by  petition  filed  by  Adelia  Mohon,  a 
married  woman  and  a  minor,  and  Alex.  M.olion,  her  husband, 
on  the  8th  of  April,  1881,  to  vacate  and  set  aside  a  sale  of  land 
made  by  John  W.  Tatura,  as  the  guardian  of  the  said  Adelia, 
under  the  decree  of  said  court,  on  the  26th  day  of  November, 
1877,  on  the  ground  that  the  court  had  no  jurisdiction  to  decree 
the  sale  of  tlie  land,  and  that  the  sale  was  void.  It  appears 
from  the  petition  that  John  W.  Tatum,  on  the  17th  May,  1873, 
was  appointed  by  said  court  the  guardian  of  the  said  Adelia  and 
others,  who  were  minors,  and  that  the  lands  sold  belonged 
jointly  to  his  wards,  and  that  the  said  Adelia  held  her  interest 
therein  as  a  part  of  her  statutory  separate  estate.  For  the  pur- 
poses of  this  report,  the  proceedings  for  the  sale  of  the  land,  as 
averred  in  the  petition,  are  sufficiently  stated  in  the  opinion. 
On  the  hearing,  the  petition  was  amended  so  as  to  show  that 
the  petitioner,  Adelia  Mohon,  filed  the  petition  by  one  W.  W. 
Mohon  as  her  next  friend.  The  said  John  W.  Tatum  and  one 
W.  H.  Ballard,  who  were  purchasers  at  the  sale,  moved  to  dis- 
miss the  petition,  on  the  ground,  among  others,  that  the  husband 
was  improperly  joined  therein  as  a  party  plaintiff.  The  motion 
was  sustained  and  the  petition  dismissed.  It  does  not  appear  from 
the  record  that  any  motion  was  made  in  the  lower  court  to 
amend  so  as  to  cure  the  misjoinder  of  parties  plaintiff. 

The  ruling  of  the  Probate  Court  above  noted  is  here  assigned 
as  error. 

Walden  &  Son,  and  Watts  &  Sons,  for  appellants. — (1).  The 
power  of  the  Probate  Court  to  order  the  sale  of  lands  belong- 
ing to  minors  is  strictly  statutory,  and  no  order  of  sale  of  sucii 
lands  can  be  made  Except  in  the  instances  authorized  by  statute. 
Hudson  V.  Ilehnes,  23  Ala.  585 ;  51  Ala.  514.  (2).  The  peti- 
tion of  the  guardian  in  this  case  for  the  sale  of  his  wards'  lands 
does  not  set  forth  any /ac'fe  which  would  authorize  the  Probate 
Court  to  take  jurisdiction  thereof,  and  decree  a  sale.  It  is  clear 
from  the  petition  that  the  court  acquired  no  jurisdiction  to  de- 
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cree  the  sale  of  the  land ;  and  the  decree  and  the  sale  made 
thereunder  are  void.  (3).  Any  person  having  an  interest  in 
the  lands  may  make  an  application  to  vacate  and  set  aside  a  void 
sale. — Dryer  v.  OraJiani^  58  Ala.  623,  and  authorities  there 
cited ;  Lee  v.  Davis,  16  Ala.  516  The  lands  belonged  to  Mrs. 
Mohon  and  her  brothers  and  sisters,  and  she  unquestionably  had 
such  an  interest  as  authorized  her  to  make  the  application. 
The  lands  belonged  to  her  as  her  statutory  separate  estate,  and, 
as  such,  the  legal  title  vested  in  her  husband,  as  her  trustee ;  he 
was  entitled  to  the  rents,  issues  and  profits  of  her  interest,  and 
he  was  also  entitled  to  possession  and  control  of  her  interest. 
Both  the  interests  of  the  wife  and  husband  were  prejudiced  by 
the  sale,  and,  therefore,  both  and  each  could  make  the  applica- 
tion.— Zee  V.  Davis,  supra.  (4),  But  if  it  should  be  held  that 
the  husband  and  wife  can  not  join  in  such  application,  then  the 
court  below  should  have  treated  the  application  as  that  of  the 
wife,  by  her  husband,  as  her  next  fi-iend. — Jfichati  v,  Wyatt, 
21  Ala.  813 ;  Gerald  v.  McKenzie,  27  Ala.  166. 

James  H.  Savage,  contra. — (1).  Property  held  by  tenants  in 
common  or  joint  owners  may  be  sold  for  distribution,  when  the 
same  can  not  be  equitably  divided,  although  some  of  the  parties 
in  interest  may  be  minors. — Code  of  1876,  §  3120.  Such  prop- 
erty may  be  sold  on  the  application  of  any  one  interested,  or  by 
the  guardian  or  lawful  representative  of  such  an  one. — Ih.  § 
3121  et  seq.  (2).  The  court  had  jurisdiction  to  order  the  sale. 
DeBardelahen  v.  Stoudeninire,  48  Ala.  643 ;  Hudgens  v.  Jack- 
son, 51  Ala.  514.  (3).  Only  sales  that  are  void  can  be  set  aside 
at  a  subsequent  term. — King  v.  Kent,  29  Ala.  542 ;  Johnson  v. 
Johnson,  40  Ala.  247 ;  Satcher  v.  SatcJier,  41  Ala.  26.  (4).  Ap- 
plication to  vacate  an  order  of  sale  must  be  made  by  some  one 
interested. — DeBardelahen  v.  Stoudenmire.,  supra.  And  such 
party  must  show  the  interest  he  has. —  Vincent  v.  Daniel,  59 
Ala.  602.  (5).  The  wife  alone  can  sue  for  the  corpus  of  her 
statutory  separate  estate. — Pickens  v.  Oliver,  29  Ala.  528  ;  Car- 
ter V.  Owens,  41  Ala.  217.  The  petition,  having  been  filed  by 
the  husband  and  wife,  was,  therefore,  properly  dismissed. 

SOMERVILLE,  J.— The  sale  of  the  wards'  property  in  this 
case,  which  is  sought  to  be  vacated  by  motion  in  the  Probate 
Court,  was  clearly  void  for  want  of  jurisdiction,  and  being  void 
on  its  face,  could  be  set  aside  at  a  subsequent  term  of  the  court. 

The  Probate  Court  can  exercise  its  statutory  power  of  selling 
real  estate  belonging  to  minors  only  in  the  following  cases,  on 
application  of  the  guardian:  (1)  Eor  the  sujpport  and  education 
of  the  ward — Code,  1876,  §  2780;  (2)  for  reinvestment  of  the 
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proceeds — Code,  §  2785 ;  (3)  for  distribution  among  joint  ownr 
ers— Code,  §  3514. 

The  application  for  sale  which  was  originally  made  by  the 
guardian  was  obviously  intended  to  be  made  for  distribution 
only,  under  the  provisions  of  sections  3514  and  3515  of  the 
Code;  Such  a  petition  is  required  to  allege  that  "such  prop- 
erty [sought  to  be  sold]  can  not  he  equitably  'partitioned  or  di- 
vided without  a  sale  of  the  same  "  (§  3515),  and  this  is,  under  the 
uniform  rulings  of  this  court,  a  jurisdictional  allegation,  in  the 
absence  of  which,  at  least  in  substance,  the  Probate  Court  pos- 
sesses no  lawful  authority  to  order  a  sale,  and  any  sale  made 
under  such  arrogated  authority  would  be  absolutely  void.  The 
averment  of 'the  petition  here  assailed  is  as  follows:  "Your  pe- 
titioner helieves  it  to  he  to  the  intei^est  of  said  minors  that  the  land 
of  said  estate  be  sold  for  distrihition  among  the  said  [minors],  or 
to  their  guardian  for  their  use,  as  the  lands  are  not  in  a  state  of 
cultivation,  and  therefore  of  no  benelit  to  said  minors."  Then 
follows  a  description  of  the  lands,  and  a  prayer  asking  for  an 
order  of  sale.  It  needs  no  argument  to  show  the  insufficiency 
of  this  allegation-.  It  plainly  is  wide  of  compliance  with  the 
requirement  of  the  statute.  The  petition  of  the  guardian, 
therefore,  being  fatally  defective,  the  sale  in  question  was  void. 

The  motion  to  set  aside  the  sale  could  be  made  by  any  person 
in  interest,  as  distinguished  from  a  mere  stranger.  It  could 
certainly  be  instituted  by  Mrs.  Mohon,  as  the  property  sold  was 
her  statutory  separate  estate. — Dryer  v.  Graham,  58  Ala.  623 ; 
Freeman  on  Ex.  §  305. 

She  was,  however,  the  only  party  who  should  have  been  plain- 
tiff in  the  motion.  It  was  in  the  nature  of  a  suit  for  her  undi- 
vided interest  in  the  lands  which  had  been  sold,  and  related  to 
the  corpus  of  her  separate  estate  created  by  statute.  In  such 
cases  the  wife  should  sue  and  be  sued  alone,  the  husband  not 
bein^  a  proper  party  plaintiff. — Code,  1876,  §  2892;  Dickens 
V.  Oliver,  29  Ala.  528. 

Tlie  petition  was  for  the  latter  reason  properly  dismissed,  there 
being  a  misjoinder  of  parties  plaintiff.  It  was  originally  insti- 
tuted in  the  name  of  the  husband  and  wife.  An  amendment 
was  allowed  on  the  trial  so  as  to  show  that  the  wife,  who  was  a 
minor,  sued  by  her  next  friend,  one  W.  W.  Mohon.  To  the 
allowance  of  this  amendment,  there  was,  in  our  judgment,  no 
legal  objection,  it  being  fully  authorized  by  the  statute. — Bemnj 
V.  Ferguson,  58  Ala.  314;  Fennell  v.  Tucker,  49  Ala.  453.  It 
is  insisted,  however,  that  the  husband  was  a  party  plaintiff  in 
form  merely  and  not  in  substance,  and  as  he  claimed  no  relief 
for  himself,  but  only  for  tlie  wife,  he  should  have  been  regarded 
as  her  next  friend,  and  that  the  suit  should  have  l)een  allowed 
to  proceed  in  this  form.     This,  it  may  be  admitted,  is  some- 


470  SUPREME   COURT  [Dec.  Term. 

[Stewart  v.  Beard.] 

times  tlie  practice  of  tlie  chancery  courts,  and  it  may  be  that  it 
would  be  permissible  in  a  proper  case  in  the  probate  court. 
Michan  V.  Wyatt,  21  Ala.  813;  Gerald  v.  JIcAenzie,  27  Ala. 
166.  But  in  this  case,  an  amendment  had  already  been  made 
introducing  the  name  of  SLprochein  ami,  and  the  reason  of  the 
rule  invoked  could,  therefore,  in  no  manner  apply. 

It  is  further  urged  that  the  petition  should  not  have  been  dis- 
missed witliout  allowing  the  petitioner  an  opportunity  to  amend. 
Where  there  is  a  demurrer,  or  direct  motion  to  dismiss  for  mis- 
joinder or  non-joinder  of  proper  parties  plaintiff,  it  is  not  re- 
quired that  the  court  should  expressly  tender  the  opportunit}'  of 
amendment.  The  right  of  amendment  is  a  privilege  which  must 
be  claimed  in  opportune  time,  and,  in  the  absence  of  any  mo- 
tion or  suggestion  shown  by  the  record  to  have  been  made  to 
this  end  in  the  court  below,  this  point  can  not  be  raised  for  the 
first  time  in  the  appellate  court.  The  petitioner  should  have 
requested  permission  to  amend  so  as  to  conform  the  petition  to 
the  requirements  of  the  statute  regulating  the  matter  of  par- 
ties.—jSz-oc^  V.  S.  i&  N.  Ala.  R.  H.  Co.,  65  Ala.  79 ;  Bishop 
V.  Wood,  59  Ala.  253,  -^58. 

Affirmed. 


Stewart  v.  Beard. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Conveyance  of  land;  execution  of. — A.  conveyance  of  lands,  not  ac- 
knowledged by  the  grantor  as  required  bj'  law,  must  be  attested  by  at 
least  one  witness,  and,  if  the  grantor  signs  by  mark  only,  Vjy  two  wit- 
nesses ;  and  in  either  case  the  attesting  witness  must  be  able  to  write, 
and  must  in  fact  write  his  own  name. 

•  2.  Same. — A  deed,  signed  by  the  grantor,  but  not  acknowledged,  and 
purporting  to  be  attested  by  two  witnesses,  one  of  whom  signed  by  mark 
only,  and  the  name  of  the  other  was  written  by  the  grantor,  is  insuffi- 
cient to  pass  the  legal  estate,  and  is  incapable  of  recognition  in  a  court 
of  law  as  a  muniment  of  title. 

Appeal  from  Etowah  Circuit  Court. 

Tried  before  Hon.  Leroy  F.  Box. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment, 
brouojht  by  Eli  B.  Beard,  the  appellee,  against  Mary  A,  Stew- 
art, the  appellant,  and  was  commenced  on  13th  February,  1879. 
The  appellee  claimed  title  under  an  instrument  of  writing, 
purporting  to  be  a  deed  conveying  to  him  the  land  in  contro- 
versy, and  bearing    date,  December   14th,   1866.     The  fact& 
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touching  the  execution  of  this  instrument  are  sufficiently  stated 
in  the  opinion.  When  it  was  offered  in  evidence  by  the  appel- 
lee, the  appellant  objected,  on  the  ground  that  it  was  not  shown 
that  it  had  been  executed  as  required  by  the  statute.  Her  ob- 
jection was  overruled,  and  the  instrument  allowed  to  be  read 
to  the  jury  as  evidence,  and  she  excepted.  Exceptions  were 
also  reserved  to  other  rulings  of  the  Circuit  Court,  but  the 
view  taken  of  the  case  by  this  court  rendei'S  it  unnecessary  to 
set  them  out. 

The  ruling  above  noted  was  one  of  the  assignments  of  error. 

J.  L.  Cunningham,  M.  J.  Turnley  and  Aiken  &  Martin, 
for  the  appellant,  after  discussing  other  questions  raised  by  the 
record,  but  not  passed  on  by  tlie  court,  contended  that  the 
deed,  not  having  been  attested  by  one  witness  who  could  write 
his  name,  nor  acknowledged,  was  not  executed  as  required  by 
tlie  statute,  and  was  improperly  admitted  as  evidence,  citing 
Code  of  1876,  §  2145  :  Goodlett  v.  Hansell,  56  Ala.  346;  Ilen- 
don  V.  White,  52  Ala.  599 ;  O'JVeal  v.  EoUnson,  45  Ala.  526 ; 
Ansley  v.  Nolan,  6  Port.  379  ;  Thrash  v.  Johnson,  6  Port.  458. 

Denson  &  DiSQUE,  contra.  (No  brief  came  to  the  hands  of 
the  reporter.) 

BPJCKELL,  C.  J.— The  p^intiff  (now  appellee)  deduced 
title,  right  of  entry,  and  of  possession  in  and  to  the  premises 
in  controversy,  from  an  instrument  purporting  to  be  a  convey- 
ance, executed  by  Sutton  and  wife.  The  execution  of  the  in- 
strument was  not  acknowledged  and  certified  in  the  mode  pre- 
scribed by  the  statute  for  the  acknowledgment  of  conveyances. 
It  contains  the  usual  attestation  (Siause,  and  purports  to  have 
been  attested  by  one  McMahan,  signing  by  a  mark  only,  and 
by  one  Anderson,  writing  his  name.  The  grantor  Sutton  signs 
by  writing  his  name ;  the  wife  by  making  her  mark.  The 
statute  (Code  of  1876,  §§  2145-6)  requires  tjiat  conveyances 
for  the  alienation  of  lands  must  be  signed  at  the  foot  by  the 
contracting  party,  or  his  agent  having  written  authority ;  "or 
if  he  is  not  able  to  sign  his  name,  then  his  name  must  be  writ- 
ten for  him,  with  the  words  'his  mark'  written  against  the 
same,  or  over  it;  the  execution  of  such  conveyance  must  be 
attested  by  one,  or  where  the  party  can  not  write,  by  two  wit- 
nesses who  are  able  to  write,  and  who  must  write  their  names 
as  witnesses." — Code  of  1876,  §  2145.  Since  the  enactment  of 
this  statute,  conveyances  for  the  alienation  of  lands,  not  attested 
by  witnesses  as  it  requires,  or  not  acknowledged  and  certified 
by  an  officer  having  authority  to  take  and  certify  the  acknowl- 
•  edgment  of  conveyances,  have  been  uniformly  pronounced  in- 
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sufficient  to  pass  the  legal  estate,  and  incapable  of  recognition 
in  a  court  of  law  as  a  muniment  of  title. — Ilendon  v.  White, 
52  Ala.  599 ;  Goodlett  v.  HanaeU,  56  Ala.  346 ;  Sha/rpe  v. 
Orme,  61  Ala,  263 ;  Lord  v.  Folmar,  57  Ala.  615. 

The  attestation  purporting  to  be  made  by  Anderson,  was  not 
his  act.  At  the  execution  of  the  deed  he  could  not  write,  and 
without  his  request  or  assent,  his  name  was  written  as  a  witness 
by  the  grantor,  Sutton.  The  attestation  of  any  instrument 
must  be,  and  is,  of  necessity,  the  act  of  the  witness,  and  not  of 
the  grantor  or  other  party  to  the  instrument.  When  his  name 
is  not  written  by  himself,  but  by  a  party  to  the  instrument,  it  is 
not  an  attestation.  On  proof  of  that  fact,  it.  would  not  be  ne- 
cessary to  call  him  to  prove  its  execution,  or  to  account  for  his 
absence  before  introducing  other  evidence  of  execution. — 1 
Greenl.  Ev.  §  569  a.  But  independent  of  that  consideration, 
a  conveyance  of  lands  is  not  so  executed,  as  that  the  legal  es- 
tate will  pass,  unless,  when  the  grantor  writes  his  name,  it  is 
attested  by  a  witness  able  to  write,  and  who  in  person  writes 
his  name ;  or  if  the  grantor  sign  by  a  mark,  by  two  witnesses 
writing  their  names.  This  is  tlie  plain  requisition  of  the  stat- 
ute, intended  as  a  security  against  clandestine  conveyances,  and 
to  furnish  enduring  evidence  of  the  the  title  to  lands.  The 
statute  contemplates  that  the  grantor  may  sign  the  conveyance 
by  writing  his  name,  or  if  not  able  to  write,  by  making  his 
mark.  Whether  signed  in  tl>e  one  or  the  other  mode,  if  its 
execution  is  not  acknowledged  and  certified  as  is  authorized, 
there  must  be  an  attestation  by  one,  or  by  two  witnesses. 
When  the  grantor  signs  his  name,  the  attestation  of  one  wit- 
ness is  sufficient ;  when  he  signs  by  a  mark,  the  attestation  of 
two  witnesses  is  required.  Either  attestation  must  be  by  a 
"wdtness,  or  witnesses,  able  t(fivrite,  and  who  write  their  names. 
A  mark  may  satisfy  the  requisitions  of  other  statutes,  less  ex- 
plicit and  emphatic  in  their  terms,  employing  only  such  general 
words  as  "  sign^  or  "  subscribe.^''  It  would  be  a  violation  of 
the  words,  and  go  far  to  defeat  the  policy  of  this  statute,  if  it 
w^ere  construed  as  sanctioning  an  attestation  by  a  witness  who 
makes  his  mark  only.  This  instrument  not  having  been 
attested,  or  acknowledged,  as  required  by  the  statute,  the  Cir- 
cuit Court  erred  in  overruling  the  objection  to  its  admissibility 
as  evidence.  This  will  probably  be  decisive  of  the  case,  and 
it  is  unnecessary  to  consider  the  other  assignments  of  error. 

Reversed  and  remanded. 
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Rich  V.  Thornton. 

Attachment  foi'  Advances. 

1.  Courts  of  record ;  their  j)ower  over  judg7nents. — The  power  of  a  court 
of  record  over  its  judgments  during  the  term  at  which  they  are  rendered, 
is  very  large ;  and  it  rests  within  the  sound  discretion  of  tlie  court  to  set 
them  aside  when  satisfied  that  injustice  has  been  done,  or  that  they 
have  been  inadvertently  or  improvidently  rendered. 

2.  Same. — It  is  not  irregular  for  a  court  to  set  aside  during  the  term  a 
judgment  rendered  by  it,  dissolving  an  attachment  and  dismissing  the 
suit,  without  notice  to  the  defendant ;  as  it  can  not  he  assiuned  that  the 
want  of  notice  was  prejudicial  to  him,  the  court  having  the  authority  to 
set  aside  such  judgment  despite  any  objections  he  could  make. 

3.  Attachment;  rule  to  shoic  cause  v^hy  it  should  not  he  dissolved. — An 
attachment  having  been  issued  on  a  cause  of  action,  for  which  the  issue 
of  the  process  is  not  authorized  by  law,  the  mode  of  reaching  the  irreg- 
ularity is  by  a  rule  for  the  plaintiff  to  show  cause  why  the  attachment  should 
not  be  dissolved  ;  and  on  the  hearing  of  the  "rule  the  court  should  receive 
evidence  showing  the  real  nature  and  character  of  the  demand  sought  to 
be  enforced,  in  support,  or  for  the  discharge  of  the  rule. 

4.  Exception  to  rejection  of  evidence  ;  lohen  can  not  be  sustained. — An 
exception  to  the  rejection  of  evidence  can  not  be  sustained,  unless  it  is 
shown  that  the  evidence  was  legal  and  relevant ;  and  if  that  be  not  shown, 
the  presumption  will  be  made,  if  necessary  to  support  the  judgment  of 
the  lower  court,  that  it  was  rejected  because  illegal  or  irrelevant. 

5.  Attachment ;  refusal  to  quash  not  revisable. — The  refusal  of  the  lower 
court  to  quash  an  attachment  for  defect  in  the  affidavit,  is  not  revisable 
on  appeal. 

6.  Evidence ;  ivhen  written  instrument  self-proving. — Where  the  exe- 
cution of  a  written  instrument,  which  is  the  foundation  of  the  suit,  is  not 
denied  by  sworn  plea,  it  is,  under  the  statute,  admitted  of  record  l)y  the 
defendant,  and  must  be  received  in  evidence  without  proof  of  its  exe- 
cution . 

Appeal  from  Cherolvee  Circuit  Court. 

Tried  before  Hon.  Leeoy  F.  Box. 

This  was  an  attachment  commenced  by  Bol)ert  S.  Thornton, 
the  appellee,  against  J.  R.  Rich  and  T.  L.  Bryant,  the  appel- 
lants ;  was  sued  out  for  the  purpose  of  enforcing  the  payment 
of  certain  advances,  which,  it  is  alleged,  were  made  by  the  ap- 
pellee to  them,  to  enable  them  to  make  a  crop,  and  was  levied 
on  part  of  the  crop  raised  by  them.  At  the  Fall  Term,  1879, 
of  said  court,  the  Hon  John  Henderson  presiding,  the  appel- 
lants moved  the  court  for  a  rule  against  the  appellee  to  show 
cause  why  the  attachment  should  not  be  dissolved,  on  the 
ground,  in  substance,  that  it  was  not  issued  upon  a  cause  of  ac- 
tion authorizing  the  issuance  thereof;  and  upon  the  hearing 
of  the  rule,  the  court  dissolved  the  attachment.     At  a  subse- 
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quent  day  of  the  term,  however,  the  court,  without  notice  to 
the  appelhints,  on  motion  of  the  appellee,  set  aside  its  judg- 
ment dissolving  the  attachment,  and  reinstated  the  cause  on  the 
docket.  At  the  Spring  Term,  1881,  the  appellants  moved  the 
court  to  strike  the  cause  from  the  docket,  on  the  ground  that  at 
a  prior  term  the  attachment  had  been  dissolved  by  the  judg- 
ment of  the  court,  "  and  that  on  the  night  court  closed,  to-wit : 
on  the  night  of  the  day  upon  which  the  judge  presiding  left  the 
court  and  county,  and  after  the  court  had  closed  for  the  day, 
the  judge  presiding  went  to  the  court  room,  and  without  notice 
to  defendants,  or  their  counsel,  and  without  their  knowledge 
or  consent,  reinstated  the  cause  on  the  docket,  and  set  aside  his 
former  judgment."  The  court  overruled  the  appellants'  mo- 
tion, and  they  excepted.  They  thereupon  renewed  their  mo- 
tion to  dissolve  on  the  same  grounds,  and  "oifered  to  introduce 
evidence  in  support  of  the  motion,  and  the  court  refused  to  al- 
low the  introduction  of  the  same,"  and  thereupon  overruled 
their  motion,  to  which  ruling  they  reserved  an  exception.  The 
appellants  also  moved  the  court  to  quash  the  attachment  "  be- 
cause of  a  variance  between  the  affidavit  and  attachment  writ," 
but  the  court  overruled  the  motion,  and  the  appellants  excepted. 
A  complaint  having  been  tiled,  the  cause  was  tried  on  the 
plea  of  the  general  issue.  On  the  trial  the  appellee  read  in  evi- 
dence, against  the  appellants'  objection,  a  mortgage  purporting 
to  have  been  executed  to  him  by  them,  which  contained  the  re- 
citals and  declaration  required  by  the  statute  to  create  the  stat- 
utory lien  for  advances,  and  to  which  there  was  a  subscribing 
witness ;  and  the  appellants  excepted  to  the  admission  of  the 
mortgage  in  evidence.  Other  exceptions  were  reserved  on 
the  trial  by  the  appellants,  which  the  opinion  of  the  court 
renders  it  unnecessary  to  set  out.  There  was  a  judgment  for 
the  appellee,  founded  on  verdict,  and  from  that  judgment  this 
appeal  was  taken.  The  rulings  of  the  Circuit  Court  above  no- 
ted are  among  the  assignments  of  error  here  made. 

Walden  &  Son  and  J.  L,  McConnell,  for  appellants. 

Denson  &  DiSQUE,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  assignments  of  error  are  numerous, 
but  pursuing  the  practice  of  frequent  observance  in  this  court, 
we  shall  notice  only  those  insisted  upon  in  the  argument  of  ap- 
pellants' counsel. 

The  power  of  a. court  of  record  over  its  judgments  during  the 
term  at  which  they  are  rendered,  is  very  large,  if  not  unlimited 
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It  rests  within  the  sound  discretion  of  the  court  to  set  them  aside, 
wlien  satisfied  that  injustice  has  been  done,  or  that  they  liave 
been  inadvertently  or  improvidently  rendered. — Freeman  on 
Judg.  §  90.  Resting  in  the  discretion  of  tlie  court  to  set  aside 
during  the  term  tlie  judgment  dissolving  the  attachment  and 
dismissing  the  suit,  it  was  not  irregular  to  act  without  notice  to 
the  defendants.  The  want  of  notice,  it  can  not  be  assumed, 
was  of  prejudice  to  them,  as  tlie  court  could  have  set  aside  the 
judgment  despite  any  objections  tliey  could  have  urged. — Smith 
V.  Bobinson,  11  Ala.  270. 

If  an  attachment  is  issued  upon  a  cause  of  action  for  which 
the  issue  of  the  process  is  not  authorized  by  law,  the  mode  of 
reaching  the  irregularity  is  by  a  rule  on  the  plaintiff  to  show 
cause 'w'liy  the  attachment  should  not  be  dissolved. — Broxmi  v. 
Coats,  56  Ala.  439 ;  Drijer  v.  Ahercrombie,  57  Ala.  497.  On 
the  hearing  of  the  rule  the  court  should  receive  evidence  in 
support,  or  for  the  discharge  of  the  rule — evidence  showing  the 
real  nature  and  cliaracter  of  the  demand  sought  to  be  enforced 
by  the  process.  The  bill  of  exceptions  recites,  that  the  defend- 
ant, to  support  the  motion  to  dissolve,  offered  to  introduce  evi- 
dence, which  the  court  refused  to  receive.  The  evidence,  its 
nature  or  character,  the  facts  it  tended  to  prove  or  disprove,  is 
not  stated.  Whether  it  was  relevant  or  irrelevant,  primary  or 
secondary,  is  not  shown.  The  party  excepting  to  the  rulings 
of  a  primary  court,  must  show  by  his  bill  of  exceptions,  affirm- 
atively, error  in  the  rulings  of  injury  to  him.  An  exception  to 
the  rejection  of  evidence  can  not  be  sustained,  unless  it  is  shown 
that  the  evidence  was  legal  and  relevant.  If  that  be  not  shown, 
the  presumption  will  be  made,  if  necessary  to  support  the  judg- 
ment, that  it  was  rejected  because  illegal,  or  irrelevant  and  in 
consequence  illegal. 

If  there  be  defects  in  the  affidavit,  for  which  the  attachment 
could  be  abated,  the  refusal  of  the  Circuit  Court  to  entertain 
the  motion  to  quash  because  of  them,  is  not  revisable  on  error. 
1  Brick.  Dig.  164,  §  153.  If  there  be  a  variance  between  the 
affidavit  and  writ  of  attachment,  the  court  was  not  bound  to  en- 
tertain a  motion  to  quash,  based  on  that  ground.  Very  prop- 
erly it  could  have  compelled  the  defendant  to  resort  to  a  plea 
in  abatement. 

The  execution  of  the  instrument  in  writing  on  which  the  suit 
is  founded,  not  having  been  denied  by  verified  plea,  it  was  prop- 
erly admitted  in  evidence,  without  calling  or  accounting  for  the 
absence  of  the  subscribing  witness.  In  all  actions  founded  on 
written  instruments,  if  execution  is  not  denied  by  verified  plea, 
the  statute  (Code  of  1876,  §  3036,)  declares,  they  "must  be  re- 
ceived in  evidence,  without  proof  of  the  execution."  The  uni- 
form construction  the  statute  has  received  is,  that  in4he  absence 
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of  a  verified  plea,  the  fact  of  execution  is  not  in  issue ;  it  is  ad- 
mitted of  record  by  the  defendant  —  Wiwherly  v.  Dallas,  52 
Ala.  196. 

Let  the  judgment  be  affirmed. 


Rapier  v.  Gulf  City    Paper  Company. 

£ill  in  Equity  hy  Judgment    Creditor  for  Redemption  of 
Pi'operty  Vonveyed  hy  Mortgage. 

1.  Amendments  to  bills  ;  rule  prior  to  the  statute. — Prior  to  the  statute 
<Code  of  1876,  §  3790),  the  allowance  of  amendments  to  bills  in  equity, 
as  a  general  rule,  was  not  a  matter  of  right,  but  rested  largely  in  the  dis- 
cretion of  the  court.  They  were  allowed  only  when  the  bill  was  found 
defective  in  proper  parties,  in  its  prayer  for  relief,  or  in  the  omission  or 
mistake  of  some  fact  or  circumstance  connected  with  the  substance  of 
the  case,  but  not  forming  the  substance  itself.  No  amendment  was  al- 
lowed, which  was  repugnant  to,  or  inconsistent  with  the  purposes  and 
objects  of  the  original  bill,  or  which  presented  a  new  case. 

2.  Amendments  to  hills  under  the  statute. — While  the  statute  converts 
the  allowance  of  amendments  to  bills  from  matter  of  discretion  in  the 
court,  into  a  matter  of  right  in  the  party,  if  the  right  is  claimed  at  any 
time  before  final  decree,  such  right  is  not  without  limit.  The  complain- 
ant can  not  by  amendment  make  an  entire  change  of  parties,  introduce 
a  new  cause  of  action,  or  vary  the  statement  of  facts  on  which  the  equity 
of  the  bill  may  depend,  so  that  there  would  be  an  essential  change  in  the 
character  of  the  relief  to  which  he  would  be  entitled. 

3.  Amendment  to  hill ;  ivhen  not  allowahle. — To  a  bill  inequity  filed  by 
one  who,  as  assignee  or  purchaser,  claimed  the  equity  of  redemption  in 
real  estate  conveyed  by  mortgage,  and,  as  such,  sought  to  redeem,  an 
amendment  is  not  allowable,  in  which  the  complainant,  setting  up  no 
right  to  the  property,  no  title  or  claim  to  the  equity  of  redemption,  but 
achnitting  such  equity  to  be  in  the  mortgagor,  seeks,  as  a  mere  judgment 
creditor,  to  be  let  in  to  redeem,  and  that  the  mortgaged  property  may  be 
subjected  to  sale  for  the  satisfaction  of  his  judgment.  Such  an  amend- 
ment is  a  radical  departure  from  the  case  made  by  the  original  bill,  in 
that  a  new  and  different  right  is  thereby  preferred,  and  the  relief  thereby 
sought  is  essentially  different  in  character  from  the  relief  which  could 
have  been  obtained  on  the  original  bill. 

4.  Bills  may  be  filed  in  a  double  aspect. — Bills  in  equity,  as  originally 
filed,  or  as  subsequently  amended,  may  present  the  complainant's  case 
in  a  double  aspect,  or,  as  it  is  usually  expressed,  in  the  alternative.  But, 
"when  a  bill  is  so  framed,  in  order  to  prevent  surprise,  embarrassment  of 
the  defendant  in  making  defense,  and  the  inextricable  confusion  which 
would  follow  from  blending  in  one  suit  distinct  causes  of  action,  the  rule 
is  strictly  observed,  that  each  aspect  or  alternative  must  entitle  the  com- 
plainant to  the  same  relief. 

5.  Bills  in  a  double  aspect ;  when  not  demurrable. — A  bill  seeking  an 
adjustment  of  conflicting  liens  on  personal  property  of  a  debtor,  and  a 
sale  thereof,  and  presenting  the  complainant's  right  to  relief  in  a  double 
aspect,  is  not  demurrable,  when,  in  one  aspect,  the  complainant  bases 
his  right  to  ftlief  on  a  transfer  and  assignment  of  the  personal  property 
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as  security  for  a  debt  owing  to  him  by  the  debtor,  and,  in  the  other  as- 
pect, he  seeks  relief  as  a  judgment  creditor  of  such  debtor,  the  relief  to 
which  the  complainant  is  entitled  in  either  aspect  being  substantially  the 
same. 

6.  Levy  of  execution  on  personal  property  ;  when  it  does  not  work  a  sat- 
isfaction.— While  the  taking  of  goods  in  execution  by  a  sheriff,  of  value 
sufficient  to  satisfy  the'writ,  generally  operates  a  satifaction,  this  is  not 
the  effect  of  such  levy,  when  the  personal  property  levied  on,  was  re- 
stored to  the  possession  of  the  defendant  in  execution,  or  to  the  posses- 
sion of  a  claimant,  on  the  execution  of  a  bond  for  the  trial  of  the  right 
of  property. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

This  cause  was  before  this  court  at  tlie  December  Term,  1878,. 
on  appeal  from  the  decree  of  the  Chancery  Court  overruling  a. 
demurrer  filed  by  the  appellant,  John  L.  Rapier,  one  of  the  de- 
fendants in  the  court  below,  to  the  original  bill  of  complaint, 
and  on  that  appeal  the  decree  of  ihd  Chancery  Court  was  re- 
versed and  the  cause  remanded. — Raxyier  v.  Gulf  City  Paper 
Company,  64  Ala.  330,  The  case  made  by  the  original  bill 
may  be  stated  as  follows :  In  1876,  the  appellee,  the  complain- 
ant in  the  court  below,  a  body  corporate,  recovered  judgment 
in  the  Circuit. Court  of  Mobile,  against  John  Forsyth  and  John 
L.  Rapier,  who,  as  partners  engaged  in  publishing  the  "  Mobile 
Daily  and  Weekly  Register^''  newspapers  in  Mobile,  and  in  a 
".general  book  publishing  and  job  printing  business  under  the 
firm  name  of  Forsyth  &  Rapier,  had  become  indebted  to  com- 
plainant, in  a  large  sum  of  money.  Upon  this  judgment  an 
execution  was  duly  issued  and  placed  in  the  hands  of  the  sheriif 
of  Mobile  county.  Afterwards,  Joseph  Hodgson,  with  knowl- 
edge of  said  judgment  and  execution,  purchased  from  Forsyth 
all  his  interest  in  the  property  and  effects  of  Forsyth  &  Rapier, 
and  also  an  undivided  one-half  interest  in  the  Mohile  Register 
property  used  by  said  firm,  and  w^hich  was  the  private  property 
of  Forsyth  ;  and  he  also  leased  from  the  latter  the  other  half  in- 
terest therein  for  the  term  of  several  years.  Hodgson  and 
Rapier  then  formed  a  partnership  under  the  firm  name  of  John 
L.  Rapier  &  Co.,  for  the  purpose  of  continuing  the  business  of 
the  old  firm,  and  agreed  with  the  old  firm,  among  other  things, 
to  pay  complainant's  judgment.  Failing  to  do  this,  the  sheriff 
levied  said  execution  on  the  property  which  had  been  so  trans- 
ferred to  the  new  firm,  and  advertised  a  sale  thereof  under  the 
levy.  After  the  sale  had  been  postponed  from  time  to  time, 
and  after  some  negotiations,  an  agreement  in  writing  was  made 
and  entered  into  by  and  between  Forsyth,  Rapier  and  Hodgson, 
of  the  one  part,  and  complainant  of  the  other,  a  copy  of  which 
is  made  an  exhibit  to  the  bill.  By  this  agreement  Forsyth,  Ra- 
pier and  Hodgson  sold,  assigned,  transferred  and  ct)nveyed  to 
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complainant  all  of  said  Register  property,  with  the  rights,  con- 
tracts and  privileges  attaching  thereto,  subject,  however,  to 
certain  mortgages  thereon,  which  are  described  in  the  agree- 
ment. Upon  the  grantors  paying  or  securing  to  be  paid  to 
complainant  said  judgment,  and  certain  other  indebtedness, 
charges  and  expenses  therein  enumerated,  within  a  certain  time 
fixed  by  the  agreement,  it  is  therein  agreed  tliat  the  complain- 
ant "  will  forthwith  sell  and  re-transfer  and  deliver  to  them," 
according  to  their  respective  interests,  "  the  property  herein 
sold,  transferred  and  delivered."  It  was  also  provided,  that 
the  complainant  should  not  forfeit  or  lose  any  lien  or  ri^htthat 
it  mi^lit  have  under  its  judgment,  or  executions  issued  thereon, 
and  that  said  judgment  should  remain  valid  and  of  force  until 
the  time  for  the  re-purchase  of  said  property  had  elapsed. 
Under  the  contract,  as  the  bill  avers,  the  complainant  "  received 
a  formal  transfer  of  the  possession  of  said  property,"  and  one 
Stokes,  who  was  in  the  possession  thereof  at  the  time  of  the 
execution  of  said  agreement,  as  the  special  deputy  of  the  sher- 
iff, was  continued  in  the  possession  thereof  and  made  complain- 
ant's agent  "  to  hold  and  run  said  business  in  the  dual  capacity 
of  agent  and  deputy  sheriff."  At  the  time  said  agreement  was 
entered  into,  there  were,  in  addition  to  other  liens,  two  mort- 
gages on  said  property  outstanding  which  are  described  in  the 
bill. 

After  the  right  to  re-purchase,  under  said  agreement,  had 
been  extinguished  by  lapse  of  time,  and  "  when  complainant 
was  preparing  to  take  the  active  management  and  control  of 
the  property,  Rapier  threatened  to  repudiate  the  whole  trans- 
action, insisting  that  complainant's  judgment,  execution  and 
said  agreement  were  fraudulent  as  against  the  other  creditors 
of  Forsyth  &  Rapier,  and  denying  complainant's  possession  of 
the  property  ;  and  thereupon  said  Stokes,  combining  with  said 
John  L.  Rapier  &  Co.,  and  denying  complainant's  authority 
and  possession,  refused  to  surrender  the  property  to  it.  There- 
upon, complainant  caused  an  alias  execution  to  be  issued  on  its 
judgment,  which  was  levied  by  the  sheriff  on  said  property,  and 
a  sale  thereof  advertised.  But  before  the  sale  of  the  property, 
the  trustees  in  the  two  mortgages,  at  the  instance  and  for  the 
benefit  of  Rapier,  Forsyth  and  Hodgson,  as  is  alleged  by  the  bill, 
filed  with  the  sheriff  a  claim  bond,  under  the  statute,  and  there- 
upon the  sheriff  delivered  the  property  to  John  L.  Rapier  & 
Co.,  who  were  in  the  possession  thereof  when  the  bill  was  filed. 
The  bill  also  avers,  that  the  "  building  in  which  said  Register 
property  is  placed,  and  erected  and  in  which  said  printing  and 
publishing  business  had  been  conducted,  and  which  was  gen- 
erally known  as  the  Register  building,  was  formerly  the  prop- 
erty of  said  Rapier ;  and  the  use  thereof  was  put  into  said  es- 
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tablishment  for  the  use  of  said  newspaper  business ;  and  the 
said  use  of  said  building  was  one  of  the  rights,  privileges  and 
contracts  transferred  to  complainant  in  said  bill  of  sale ;  "  that 
Mrs.  Caroline  Roper  was  the  owner  and  holder  of  a  mortgage 
on  said  real  estate  for  a  large  amount,  and  such  mortgage  had 
never  been  foreclosed ;  and  that  after  the  execution  of  said 
agreement,  Rapier  had  executed  a  deed  conveying  said  prop- 
erty to  Stokes,  which,  as  the  bill  charges,  was  fraudulent  as 
against  complainant  and  a  cloud  upon  its  rights.  Tlie  bill  also 
alleges  other  conveyances  touching  the  property  in  controversy, 
a  statement  of  which  is  unnecessary  to  this  report.  Forsyth 
died  before  the  bill  was  filed.  Rapier,  Hodgson,  the  personal 
representative  of  John  Forsyth,  deceased,  and  the  several  trus- 
tees, mortgagees  and  others  interested  in  said  property  under 
the  several  conveyances  relating  thereto,  were  made  parties 
defendant.  The  principal  relief  sought  by  the  original  bill 
was,  that  the  complainant,  under  said  agreement,  might  be  de- 
clared to  have  a  subsisting  right  and  title  to  the  said  property, 
real  and  personal,  subject  to  the  several  mortgages  thereon,  and 
be  let  in  to  redeem  the  same.  Rapier  interposed  a  demurrer 
to  the  bill,  which  was  overruled,  and  from  the  decree  overrul- 
ing the  demurrer  he  appealed,  and  on  that  appeal,  this  court 
reversed  the  decree  of  the  court  below  and  remanded  the 
cause. 

After  the  cause  was  remanded,  the  bill  was  amended  ;  and  to 
the  bill  as  amended  the  appellant  demurred,  and  his  demurrer 
was  overruled  by  the  Chancery  Court.  The  character  of  the 
amendment  will  sufficiently  appear  from  the  facts  stated  in  the 
opinion,  aided  by  the  foregoing  statement  of  the  case  as  made 
by  the  original  bill.  The  grounds  of  demurrer  are  also  stated 
in  the  opinion.  From  the  decree  overruling  the  demurrer  to 
the  bill  as  amended,  Rapier  appealed,  and  here  assigns  the  same 
as  error. 

Hannis  Taylor,  for  appellant.  (No  brief  came  to  the  hands 
of  the  reporter.) 

Clark  &  Clark,  conPra,  cited.  Rapier  v.  Gulf  City  Pamer 
Co.,  64  Ala.  330 ;  Floyd  v.  Morrow,  26  Ala.  353 ;  Rives,  Bat- 
tle &  Co.  V.  WalthaWs  Ex'rs,  38  Ala.  329 ;  Cain  v.  Girnon,  36 
Ala.  173;  BlacTcweWs  Adm^r  v.  Blackvjell,  33  Ala.  58;. 
Ingraham  v.  Foster,  31  Ala.  123  ;  Freeman  on  Executions, 
§  269 ;  Ferry  Bis.  &  Trust  Co.  v.  Foster,  58  Ala.  502. 

BRICKELL,  C.  J. — This  cause  was  heretofore  before  this 
court  on  demurrers  to  the  original  bill,  which  had  been  over- 
ruled by  the  chancellor.     It  was  then  decided,  that  it  was  as  an 
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assignee  or  purcliaser  of  and  from  the  mortgagors,  the  appellee 
claimed  to  be  let  in  to  redeem  the  real  and  personal  property, 
the  subject-matter  of  suit.  That  the  assignment  did  not  pass 
to  the  appellee  any  right  or  title  to  the  real  estate,  and,  of  con- 
sequence, the  bill  was  without  equity,  except  so  far  as  it  sought 
an  adjustment  of  the  several  liens  and  encumbrances  on  the 
personal  property,  and  a  sale  of  it  to  satisfy  them. — Rapier  v. 
Gulf  City  Paper  Co.,  64  Ala.  330. 

Since,  the  bill  has  been  amended,  the  appellee  claiming  as  a 
judgment  creditor  to  be  let  in  to  redeem  the  real  estate  con- 
veyed by  mortgage  to  Mrs.  Roper,  and  to  avoid,  as  fraudulent, 
a  conveyance  thereof,  made  by  the  mortgagor  to  Stokes,  and 
also  a  redemption  of  the  personal  property  from  the  liens  in 
favor  of  otlier  parties,  to  which  it  is  subject ;  or,  if  on  the 
facts  stated,  the  appellee  is  not  a  judgment  creditor,  then  in  the 
right  and  capacity  of  an  assignee  the  adjustment  of  the  liens 
on  the  personal  property  is  claimed,  and  a  sale  of  it  to  satisfy 
them. 

A  demurrer  to  the  amended  bill  was  interposed  by  the  ap- 
pellant, Rapier,  assigning  several  causes.  The  first  is,  that  the 
amendment  is  a  departure  from  and  inconsistent  with  the  origi- 
nal bill,  and  makes  an  entirely  new  case  not  embraced  within 
that  presented  by  the  original  bill.  Second,  that  the  statements 
of  the  amended  bill  are  in  the  alternative,  repugnant  to  and  in- 
consistent with  each  other,  and  the  alternative  statements  do  not 
embrace  the  same  subject-matter.  Third,  that  as  a  bill  by  a  judg- 
ment creditor  to  redeem  lauds,  the  amendment  can  not  be  sup- 
ported, because  it  is  shown  there  is  an  unexhausted  levy  on  per- 
sonal property  sufficient  to  satisfy  the  complainant's  judgment. 
The  demurrer  was  overruled,  and  from  the  decree  overruling  it, 
this  appeal  is  taken.  We  proceed  to  consider  the  causes  of  de- 
murrer in  the  order  in  which  we  have  stated  them. 

1.  Prior  to  the  statute  (Code  of  1876,  §  3790),  amendments 
to  a  bill  in  equity  were  allowed  only  when  the  bill  was  found 
defective  in  proper  parties,  in  its  prayer  for  relief,  or  in  the 
omission,  or  mistake  of  some  fact  or  circumstance  connected 
with  the  substance  of  the  case,  but  not  forming  the  substance 
itself.  No  amendment  was  allowed  which  was  repugnant  to,  or 
inconsistent  with  the  purposes  and  objects  of  the  original  bill, 
or  which  presented  a  new  case. — 1  Brick.-  Dig.  707,  §§  968-9. 
As  a  general  rule,  the  allowance  of  amendments  was  not  a  mat- 
ter of  right — it  rested  largely  in  the  discretion  of  the  court. 
Regarded  only  with  reference  to  the  furtherance  of  justice, 
the  determination  of  causes  upon  the  merits,  the  court  was 
liberal  in  permitting  them  to  cure  mere  defects  of  form,  or  im- 
perfections because  of  a  misjoinder  of  parties.  There  was 
much  reluctance  in  allowing  amendments  of  verified  pleadings, 
Vol.  lxix. 
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80  as  to  vary  the  facts  stated,  or  to  let  in  new  facts.  And  it 
was  but  seldom,  that  an  amendment  was  allowed  after  the  tak- 
ing of  evidence,  introducing  facts  known  to  the  party,  or  which, 
with  reasonable  diligence,  he  could  have  discovered  at  the  time 
of  filing  the  original  pleading. — 1  Dan.  Ch.  Pr.  402,  n.  8, 

The  statute  referred  to  provides  :  "  Amendments  to  bills 
must  be  allowed  at  any  time  before  final  decree,  by  striking 
out  or  adding  new  parties,  or  to  meet  any  state  of  evidence 
which  will  authorize  relief."  The  statute  in  its  terms  is  very 
similar  to  the  statute  authorizing  amendments  of  pleadings  in 
courts  of  law,  and  it  has  been  regarded  as  intending  that  the 
rule  governing  amendments  in  courts  of  equity  should  conform 
substantially  to  the  rules  and  practice  prevailing  in  the  former 
courts. — King  v.  Avery,  37  Ala.  169 ;  Moore  v.  Alvis,  54  Ala. 
356.  And  it  converts  the  allowance  of  amendments  from  mat- 
ter of  discretion  in  the  court,  into  a  matter  of  right  in  the 
party,  if  the  right  is  claimed  at  any  time  before  final  decree. 
Pitts  V.  Powleage,  56  Ala.  147.  The  right  is  not  unlimited — 
the  party  can  not  by  amendment  introduce  a  new  cause  of  ac- 
tion, or  vary  the  statements  of  fact  on  which  the  equity  of  the 
bill  may  depend,  so  that  there  would  be  an  essential  change  in 
the  character  of  the  relief  to  which  he  would  be  entitled.  The 
statute  has  been  subjected  to  the  construction  given  the  statute 
of  amendments  in  courts  of  law.  There  can  not  be  by  an 
amendment  an  entire  change  of  parties,  the  substitution  of  a 
new  cause  of  action,  or  a  radical  departure  from  the  case  made 
by  the  original  bill. — ICing  v.  Avery,  37  Ala.  169 ;  Gardner  v. 
Pickett,  46  Ala.  191 ;  Leggett  v.  Bennett,  48  Ala.  380 ;  Penn 
V.  Sjpence  54  Ala.  35 ;  Ala.  Warehouse  Co.  v.  Jones,  62  Ala. 
550.  An  amendment  working  such  changes  would  be  in  fact 
a  new  bill,  and  this  was  not  contemplated  by  the  statute.  The 
curing  by  an  amendment,  at  any  time  before  final  decree,  of  a 
misjoinder  or  non-joinder  of  parties  is  allowed  ;  or  if  there  be  the 
absence  of  proper  allegations  to  meet  the  evidence ;  or  if  there  be  a 
variance  between  the  allegations  and  evidence,  the  cause  of  ac- 
tion and  the  sul)ject-matter  of  suit  remaining  the  same,  an 
amendment  may  be  made  curing  the  defects. 

The  amended  bill,  as  to  the  redemption  of  the  real  estate, 
abandons  the  right  averred,  and  departs  entirely  from  the  case 
made  by  the  original  bill.  As  assignee  or  purchaser  of  the 
equity  of  redemption,  by  the  original  bill  the  right  to  redeem 
the  real  estate  was  claimed.  The  assignment  was  the  founda- 
tion of  the  title ;  it  was  supposed  of  itself  to  confer  a  right  of 
property — the  equity  of  redemption.  Xo  right  of  property  is 
now  claimed ;  the  equity  of  redemption  in  the  real  estate  is 
admitted  to  remain  in  the  mortgagor  except  so  far  as  it  is  clouded 
or  encumbered  by  the  conveyance  to  Stokes,  averred  to  be 
31 
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fraudulent.  Without  a  right  of  property — with  no  title  or 
claim  to  the  equity  of  redemption  ;  as  a  mere  judgment  creditor, 
the  appellee  now  claims  to  be  let  in  to  redeem,  not  that  the 
legal  estate  may  be  vested  in  it,  but  that  the  property  may  be 
subjected  to  sale  for  the  satisfaction  of  the  judgment.  There 
is,  by  the  amended  bill,  a  radical  departure  from  the  case  made 
by  the  original  bill — a  new  and  different  right  and  title  preferred, 
and  if  relief  were  granted,  it  would  vary  essentially  in  charac- 
ter from  the  relief  which  could  have  been  obtained  on  the  origi- 
nal bill.  Such  amendments  have  not  been  regarded  as  author- 
ized by  the  statute,  and  were  not  tolerated  by  the  rules  of  prac- 
tice prevailing  before  the  enactment  of  the  statute. 

2.  Bills  in  equity  may  be  originally  filed,  or  may  be 
amended,  so  as  to  present  the  case  of  the  plaintiff  in  a  double  as- 
pect, or,  as  is  usually  said,  in  the  alternative.  As  we  have  said 
heretofore,  when  a  bill  is  so  framed,  to  prevent  surprise,  the 
embarrassment  of  the  defendant  in  making  defense,  and  the 
inextricable  confusion  which  would  follow  from  blending  in  one 
suit  distinct  causes  of  action,  the  rule  is  strictly  observed,  that 
each  aspect  or  alternative  must  entitle  the  complainant  to  the 
same  relief. — Gorden  v.  Boss,  63  Ala.  363  ;  Ala.  Warehouse 
Co.  V.  Jones,  62  Ala.  550  ;  Micov.  v.  Ashurst,  55  Ala.  612 ; 
Rives  V.  WaUJmll,  38  Ala.  329;  Thomason  v.  Smithson,  7 
Port.  144.  And  if  each  alternative  averment  does  not  entitle 
the  plaintiff  to  relief,  the  averments  are  insufficient. — Andrews 
V.  McCoy,  8  Ala.  920  ;  Lucas  v.  Oliver,  34  Ala.  626  ;  David  v. 
Shepard,  40  Ala.  587.  The  j^recise  point  of  the  demurrer  to 
the  amended  bill  in  this  respect  is,  that  relief  is  claimed  by  the 
api^ellee  as  a  judgment  creditor,  or  if  not  entitled  as  a  judg- 
ment creditor,  because  of  the  extinguishment  of  the  judgment 
by  the  agreement  which  is  exhibited,  then  as  a  purchaser  of  the 
personal  property.  In  other  words,  that  in  one  aspect,  the  bill 
avers  a  purchase  of  the  personal  property  in  satisfaction  of  the 
judgment,  and  as  purchaser  asserts  title  to  it,  and  in  the  other 
avers  that  the  judgment  was  not  satisfied,  that  the  transaction 
shown  by  the  agreement  was  not  a  purchase  of  the  property, 
but  was  intended  as  security  for  the  payment  of  the  judgment 
and  other  debts  due  the  appellee,  and  as  a  judgment  creditor 
claims  relief  in  respect  to  the  personal  property  and  the  re- 
demption of  the  real  estate. 

It  is  apparent  from  the  most  casual  inspection  of  the  agree-- 
ment  betM^een  the  parties,  that  it  was  not  intended  the  transfer 
of  the  personal  property  should  operate  as  a  satisfaction  of  the 
judgment,  or  embarrass  or  impair  the  right  or  remedies  of  the 
appellee  as  a  judgmen  t  creditor.  Security  for  the  payment  of  the 
judgment,  and  all  other  debts  due  the  appellee  was  all  that  was 
contemplated ;  and  s  uch  security  was  intended  to  be  afforded, 
Vol.  lxix. 
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while  the  debtors  were  to  be  saved  from  the  injury  apprehended 
from  a  forced  sale  of  the  property,  the  right  of  redeming  by 
payment  of  the  debts  being  securred  to  them.  The  agreement 
does,  however,  clothe  the  appellee  with  the  legal  title  to  the 
personal  property,  subject  to  the  prior  liens  or  mortgages  re- 
ferred to  in  it.  As  to  the  personal  property,  the  right  of  the 
appellee  as  assignee,  and  as  a  judgment  creditor,  the  relief 
which  is  prayed,  and  which  can  be  properly  granted,  do  not 
materially  vary ;  they  are  substantially  the  same  in  either  capacity. 
As  we  construe  the  amended  bill,  it  does  not  aver  the  payment 
of  the  judgment.  There  is  simpl}^  a  statement  of  the  facts  in 
relation  to  the  transfer  of  the  personal  property,  and  as  pur- 
chaser or  assignee,  or  as  a  judgment  creditor,  or  in  both  capaci- 
ties, the  same  relief  is  prayed.  In  this  respect,  we  do  not  re- 
g;ard  the  demurrer  as  well  taken  ;  as  in  either  right  or  capacity, 
as  a  judgment  creditor,  or  as  assignee,  the  appellee  is  entitled 
to  the  same  relief. — Hives  v.  Walthall,  s'ujpra.  So  far  as  the  de- 
murrer relates  to  the  introduction  into  the  bill  of  the  appellee's 
right  as  a  judgment  creditor  to  redeem  the  real  estate,  it  is  not  nec- 
essary to  determine  whether  a  bill  may  be  framed  in  the  alterna- 
tive, one  of  which  refers  to  particular  property,  and  the  other  to 
property  of  a  different  kind  or  character.  Such  averments  it 
is  rather  difficult  to  regard  as  alternative ;  but  as  the  amendment 
touching  the  redemption  of  the  real  estate  was  improperly  al- 
lowed, and  as  that  can  not  hereafter  form  a  matter  of  contro- 
versy in  this  suit,  we  do  not  consider  the  question. 

3.  The  effect  of  an  unexhausted  levy  of  execution  on  per- 
sonal property,  on  the  right  of  a  judgment  creditor  to  proceed 
in  equity  to  subject  the  judgment  debtor's  equity  of"  redemp- 
tion in  lands,  in  the  view  of  the  case  we  have  taken,  is  not  now 
involved.  The  taking  of  goods  in  execution  by  a  sheriff,  of 
value  sufficient  to  satisfy  the  writ,  operates  a  satisfaction  gener- 
ally. But  here  the  personal  property  levied  on  was  restored  to 
the  possession  of  the  defendants  in  execution,  or  to  the  posses- 
sion of  the  claimants,  on  the  execution  of  the  bond  for  the 
trial  of  the  right  of  property,  and  the  levy  did  not  operate  a 
satisfaction  in  whole  or  in  part. — Crawford  v.  Bank  of  Mobile, 
5  Ala.  55  ;  Leach  v.  Williams,  8  Ala.  759. 

The  first  ground  of  demurrer  to  the  amended  bill  was  well 
taken,  and  should  have  been  sustained  ;  the  second  and  third 
were  properly  overruled. 

Reversed  and  remanded. 
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Hooper  t.  Yonge. 

Petition  to  Court  of  Equity  for  Writ  of  Assistance  hy  Pur- 
chaser of  Lands  Sold  under  its  Decree. 

1.  Writ  of  assistance  ;  jurisdiction  of  courts  of  equity  to  issue. — A  court 
of  equity  has  authority,  both  by  virtue  of  its  common  law  jurisdiction 
and  under  the  express  provisions  of  the  statute,  to  issue  writs  of  assist- 
ance or  possession,  for  the  purpose  of  enforcing  its  orders  and  decrees ; 
and  in  the  exercise  of  this  power,  it  can  compel  the  delivery  of  the  pos- 
session of  land  sold  under  its  decrees,  by  any  of  the  parties  to  the  suit,  by 
persons  coming  into  possession  pendente  lite,  or  by  mere  naked  tresspas- 
sers. 

2.  Same  ;  exercise  of  the  authority  to  issue  discretionary. — But  author- 
ity to  issue  MTits  of  assistance  is  largely  discretionary,  and  will  not  ordi- 
narily be  exercised  without  application  supported  by  affidavit,  showing 
due  service  of  the  decree  sought  to  be  enforced,  and  that  it  had  not  been 
obeyed;  and,  according  to  the  better  practice,  notice  of  the  motion  for 
the  issuance  of  the  writ  should  be  given  to  the  adverse  party. 

3.  Same  ;  when  should  he  refused. — The  remedy  afforded  by  the  writ 
of  assistance  being  summary  in  its  character,  the  writ  should  be  re- 
fused by  the  court,  where  a  purchaser,  seeking  its  aid  to  enforce  the  de- 
livery of  the  possession  of  lands  purchased  by  him  under  the  decree  of 
the  court,  has  suffered  several  years  to  elapse  after  his  purchase  before 
filing  his  application  for  the  writ,  thus  creating  the  reasonable  presump- 
tion, that  the  party  in  possession  holds  as  tenant  of  the  purchaser,  or 
iinder  other  like  claim  of  right,  which  is  not  negatived  by  the  averments 
of  the  petition,  or  by  any  proof. 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  N.  S.  Graham. 

On  the  11th  June,  1875,  the  Cliancery  Court  of  Lee  county, 
in  a  suit  then  pending  in  that  court,  wherein  George  D.  and 
George  W.  Hooper  were  complainants,  and  W.  C.  and  M.  A. 
Yonge  were  defendants,  rendered  a  decree  of  foreclosure  of  a 
mortgage  executed  by  the  defendants  to  the  complainants,  and 
ordered  a  sale  of  the  lands  conveyed  thereby  for  the  payment  of 
the  mortgage  debt.  On  15th  November,  1875,  the  register  sold 
the  lands  under  the  decree,  and  at  the  sale  the  complainants  be- 
came the  purchasers,  and  thereafter  reported  the  sale  to  the 
court,  but  the  defendants  resisted  the  confirmation  thereof,  and 
it  was  not  confirmed  until  1878.  On  15th  March,  1882,  the 
purchasers  filed  their  petition,  duly  verified,  setting  forth  the 
facts  above  stated,  and  averring  further,  that  on  27tli  October, 
1878,  W.  C.  Yonge  died;  that  "Mrs.  Mary  A.  Yonge,  the  de- 
fendant, has  continued  in  the  occupancy  of  said  real  estate  since 
her  husband's  death  to  this  time ;"  that  they  have  postponed 
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legal  steps  to  obtain  possession  "  in  consequence  of  the  urgent 
solicitation  of  the  said  deceased,  made  directly,  and  of  receiving 
applications,  purporting  to  come  from  the  other  defendant,  be- 
fore and  after  said  death;"  that  during  the  year  1881,  they 
were  informed,  for  the  first  time,  tliat  the  defendant  claimed 
the  premises  sold  to  them  by  the  register,  "independently  of 
your  petitioners ; "  that  the  decree  under  which  the  sale  was  made 
ordered  the  register  to  place  the  purchasers  in  possession  of  said 
real  estate,  and  that  on  11th  March,  1882,  they  apjilied  to  the 
register  for  a  writ  of  assistance  for  the  purpose  of  obtaining 
possession,  but  the  register  refused  to  issue  it.  No  parties  are 
made  to  the  petition,  but  Mrs.  M.  A.  Yonge,  by  her  solicitor, 
accepted  service  thereof.  The  prayer  of  the  petition  is  for  an  or- 
der directing  the  register  to  issue  tlie  appropriate  writ  to  put 
them  in  possession  of  the  real  estate  so  purchased  by  them. 
Mrs.  Yonge  demurred  to  the  petition  assigning  the  following, 
among  other  grounds,  to-Mdt:  1.  The  petition  showed  that  the 
petitioners  had  postponed  legal  steps  to  obtain  possession  of  the 
lands  in  controversy,  and  allowed  the  defendant  to  occupy  the 
same,  and  that  she  thereby  became  a  tenant  at  will.  2.  An  or- 
der of  court  had  never  been  served  on  her  or  made  known  to 
her,  requiring  her  to  deliver  or  surrender  possession.  3.  No 
notice  was  given  her  of  the  filing  of  the  petition.  4.  The  pe- 
tition shows  that  tlie  decree,  to  enforce  which  the  assistance  of 
the  court  is  asked,  was  of  long  standing,  and  the  court  ought 
not  to  enforce  its  decrees  rendered  years  ago  in  this  summary 
manner.  No  proof  explanatory  of  the  petitioners'  delay  in  ob- 
taining possession,  is  in  the  record. 

The  chancellor  was  of  the  opinion  that,  after  so  long  a  delay, 
the  averments  of  the  petition  were  defective,  and  refused  to 
make  the  order  therein  prayed  for;  and  his  ruling  is  here  as- 
signed as  error. 

Geo.  D.  &  Geo.  W.  Hooper,  appellants,  j!>r6'  ««?,  cited  Creigh- 
ton  V.  Paine^  2  Ala.  158 ;  Trammel  v.  /Simmons,  8  Ala.  271 ; 
Kershaw  v.  Thompson,  4  Johns.  Ch.  R.  607. 

H.  C.  LiNDSEY,  contra,  (AX^A  8chench  v.  Conover,'id  N.  J.  Eq. 
Eep.  220;  Barton  v.  Beatty,  28  N.  J.  Eq.  Eep.  412;  Vanme- 
ter  V.  Borden,  25  Ih.  414 ;  Kershaio  v.  Tlwmpson,  4  Johns. 
Ch.  R.  609 ;  Creighton,  v.  Paine,  2.  Ala.  158 ;  Trammel  v.  Sim- 
"mons,  8  Ala.  271 ;  Devaucene  v.  Devaucene,  1  Edw.  p.  272 ; 
Blmivelt  V.  Smith,  22  N.  J.  Eq.  Rep.  31. 

SOMERYILLE,  J. — Courts  of  chancery  have  authority,  both 
by  their  common  law  jurisdiction  and  under  the  express  provis- 
ions of  the  statute,  to  issue  writs  of  assistance,  or  possession,  for 
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the  purpose  of  enforcing  their  decrees  or  orders,  and  in  the  ex- 
ercise of  this  power  tliey  can  compel  the  dehvery  of  personal 
property,  or  the  possession  of  land,  by  any  of  the  parties  to  the 
suit,  by  persons  coming  into  posession  pendente  lite^  or  by  mere 
naked  tresspassers. — Johnson  cfe  Seats  v.  Taylor,  at  present 
term;  Code,  1876,  §  3906;  Traminelv.  Simmons,  8  Ala.  271; 
Creiyhton  v.  Paine,  2  Ala,  158. 

But  this  right  is  largely  discretionary,  and  will  not  ordinarily 
be  exercised  without  application  supported  by  affidavit,  show- 
ing due  service  of  the  decree  or  order  of  the  court  sought  to  be 
enforced,  and  that  it  has  not  been  obeyed ;  and,  according  to 
the  better  practice,  notice  of  the  motion  requesting  the  issue  of 
the  writ  should  be  given  to  the  adverse  party. — Creighton  v. 
Paine,  s^ipra  •  Devaucene  v.  Devaucene,  1  Edw.  (N.  i .)  272; 
2  Daniell's  Ch.  Prac.  1062-6o  ;  Thompsonv.  Campbell,  57  Ala. 
183. 

So  it  is  plain,  that,  being  summary  in  its  character,  the  Avrit 
should  be  refused  by  the  court  when  the  purchaser,  seeking  the 
aid  of  it  to  enforce  his  possession,  has  been  guilty  of  such  delay 
as  to  leave  it  doubtful  whether  or  not  he  has  given  to  the  per- 
son in  possession  the  right  to  remain.  The  rule,  in  other  words, 
is  to  refuse  the  writ  except  in  clear  cases. — 2  Dan.  Ch.  Pr.  (5th 
Ed.)  1063,  noU  3;  Bartwi  v.  Beatty,  28  N.  J.  Eq.  Rep.  412; 
Kershaw  v.  Thotnpson,  4  Johns.  Ch.  Rep.  609. 

The  petitioners  in  this  case  have  allowed  between  six  and 
seven  years  to  elapse  from  the  day  of  their  purchase  of  the  lands 
in  controversy  to  the  date  of  filing  the  application.  The  reas- 
onable presumption  in  such  a  case  is,  that  the  party  in  posses- 
sion holds  as  a  tenant  of  the  purchaser,  or  under  other  like  claim 
of  right.  This  is  not  negatived  by  the  petition  or  by  any  proof, 
and  on  this  ground  we  are  of  opinion  that  the  chancellor  did 
not  err  in  refusing  the  relief  prayed. 

Affirmed. 


Lehmaii,  Durr  «&  Co.  v.  Shook. 

£Hl  in  Equity  to  Enjoin  Action  of  Ejectment,  and  to  Ga/n- 
cel  Deed  as  a  Cloud  upon  Title. 

1.  Failure  to  record  deed  to  land ;  its  effect  against  subsequent  encum- 
brancer.— The  failure  to  record  a  deed  conveying  lands  until  more  than 
three  months  after  its  execution,  and  until  the  vendor  has  conveyed  the 
lands  in  mortgage  to  secure  a  debt  contracted  contemporaneously  with 
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the  execution  of  the  mortgage,  is  void  and  inoperative  against  the  mort- 
gagee, lie  having  no  notice  of  the  existence  of  the  deed. 

2.  l^ale  of  land  under  poiver  contained  in  a  mortgage  ;  its  effect  and  op- 
eraiion. — A  sale  of  land  under  a  power  contained  in  a  mortgage  is  equiv- 
alent to  a  decree  of  strict  foreclosure,  cutting  off,  and  barring  the  equity 
of  redemption,  uniting  in  the  purchaser  the  legal  estate  vested  in  the 
mortgagee,  and  the  equity  of  redemption  residing  in  the  mortgagor,  and 
leaving  in  the  mortgagor  or  his  alienee  onlj-  the  right  or  privilege  of  re- 
demption conferred  by  the  statute. 

3.  Redemption  bij  judgment  creditors ;  what  rights  acquired  thereby. 
Judgment  creditors  of  the  mortgagor  who  redeem  lands  sold  under  a 
power  contained  in  the  mortgage,  succeed,  by  operation  of  law,  to  the 
place  of  the  purchaser  from  whom  they  redeem,  and  are  entitled  to,  and 
may  maintain  all  the  rights  he  could  have  asserted  ;  and  when  in  posses- 
sion, they  can  successfully  defend  an  action  of  ejectment  brought  against 
them  h\  alienees  of  the  mortgagor  claiming  under  a  prior  deed,  which  is 
void  as  against  the  mortgage  on  account  of  the  failure  to  have  it  recorded 
prior  to  the  execution  of  the  mortgage,  and  within  the  time  prescribed 
by  the  statute. 

4.  Bill  in  equity  to  enjoin  action  at  law  and  to  remove  cloud  from  title  ; 
ivhen  it  will  be  entertained. — In  this  case  the  bill  was  filed  by  judgment 
creditors  who  had  redeemed  lands  sold  under  a  power  contained  in  a 
mortgage  from  the  purchaser,  and  had  been  let  into  possession,  to  enjoin 
an  action  of  ejectment  brought  against  them  by  alienees  of  the  mortgagor, 
his  daughters,  claiming  under  a  deed  executed  prior  to  the  mortgage,  re- 
citing a  valuable  consideration,  but  which  was  not  recorded  until  after 
the  mortgage  was  executed,  and  more  than  three  months  after  its  execu- 
tion ;  and  to  have  the  deed  declared  I'raudident  and  void,  and  cancelled 
as  a  cloud  upon  complainants'  title.  The  bill  also  charges,  and  the  evi- 
dence tends  to  prove,  that  the  deed  was  voluntary,  and  fraudulent.  Held, 
that  the  bill  contained  equity,  and  the  complainants  were  entitled  to  an 
injunction  of  the  suit  at  law,  and  a  cancellation  of  the  deed  as  a  cloud 
upon  their  title.  (Brickell,  C.  J.,  holding,  that  the  deed  was  void  as 
against  the  mortgage  by  reason  of  the  failure  to  have  it  recorded,  and 
that  the  complainants,  being  in  possession,  were  entitled  to  the  relief, 
independently  of  the  question  of  fraud  ;  Somerville,  J.,  holding,  that  if 
there  was  no  averment  of  fraud,  it  might  be  seriously  questioned  whether 
such  a  bill  would  lie,  or  ought  to  be  maintained ;  but  that,  in  as  much  as 
the  deed  purports  on  its  face  to  be  a  valid  conveyance,  constituting  a  cloud 
on  the  title,  and  had  been  fraudulently  executed,  equity  would  take  juris- 
diction, a  court  of  law  being  powerless  to  cancel  the  deed.  Stone,  J., 
dissenting,  held,  that  while  to  remove  a  cloud  from  the  title  to  land  at  the 
instance  of  the  party  in  possession,  is  a  clear  ground  of  equity  jurisdic- 
tion, it  is  exceptional  and  quia  timet  in  its  nature,  and  exists  only  because 
the  party  in  possession  has  no  opportunity  of  testing  the  strength  of  his 
own  title,  or  that  of  his  adversary  ;  and  that  in  this  case  the  reason  up- 
holding the  jurisdiction  failing  on  account  of  the  pendency  of  the  action 
of  ejectment,  and  both  titles  being  purely  legal,  the  case  presented  by  the 
bill  is  one  of  legal  cognizance  only,  and  a  court  of  equity  should  not  en- 
tertain the  bill,  or  grant  the  relief  sought.) 

Appeal  from  Etowah  Chancery  Court. 

Heaixi  before  Hon.  II.  C.  Speake. 

The  bill  in  this  cause  was  filed,  April  25th,  1879,  by  Lehman, 
Durr  &  Co.  against  Laura  E.  Shook  and  Hester  E.  Hodges 
(formerly  Shook),  to  have  delivered  up  and  cancelled,  as  fraudu- 
lent and  void,  and  as  a  cloud  upon  complainants'  title,  a  deed 
executed  to  the  defendants  by  their  father,  W.  T.  Shook,  eon- 
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veying  to  them  certain  real  estate  situate  in  tlie  town  of  Gads- 
den, and  to  enjoin  them  from  further  prosecuting  an  action  of 
ejectment,  wliich  they  had  commenced  against  the  complainants 
for  the  recovery  of  the  land  conveyed  in  the  deed.  The  case 
made  by  the  bi-ll  may  be  summarized  as  follows :  On  the  27th 
of  September,  1874,  the  complainants  recovered  judgment 
against  W.  T.  Shook  in  the  Circuit  Court  of  Etowah  county  for 
money  which  they  had  loaned  him  in  November,  1872.  On 
the  14th  of  August,  1873,  W.  T.  Shook  borrowed  $500  from 
the  Mobile  Life  Insurance  Company,  a  body  corporate,  and  se- 
cured it  by  a  mortgage,  executed  contemporaneously  with  the 
loan,  on  the  real  estate  in  Gadsden,  witJi  power  of  sale.  Shook 
having  made  default,  the  company,  on  the  30th  of  April,  1875, 
sold  the  real  estate  under  the  power  contained  in  the  mortgage, 
and  one  R.  T.  Conley  became  the  purchaser,  to  whom  the  com- 
pany afterwards  conveyed  it.  On  the  2d  of  August,  1876,  the 
complainants,  as  judgment  creditors  of  W.  T.  Shook,  filed  their 
bill  in  said  Chancery  Court  against  him,  said  Conley,  and  one 
Collins,  to  whom  it  was  alleged  Conley  had  sold  said  real  estate, 
to  redeem.  Collins  was  a  non-resident,  and  a  decree  pro  con- 
fesso  was  taken  against  him.  On  December  14th,  1877,  they 
were,  by  the  decree  of  said  court,  let  in  to  redeem  ;  and  on  the 
30tli  January,  1878,  they  were  put  in  possession  by  and  under 
the  further  decree  of  said  court.  On  the  10th  of  June,  1873, 
W.  T.  Shook  executed  to  the  defendants  in  this  cause  the  deed 
under  wliich  they  claim  the  land  in  controversy.  This  deed  re- 
cites a  consideration  of  $3000  as  paid  by  the  defendants  to  their 
father.  It  was  not  filed  for  record  until  about  1st  December, 
1873,  and  W.  T.  Shook  continued  in  possession  of  the  real  es- 
tate until  the  time  of  the  sale  by  the  insurance  company  to  Con- 
ley. The  bill  charges  that  the  recital  in  the  deed  as  to  the  con- 
sideration is  false;  that  it  was  voluntary,  and  was  made  by 
Shook,  who  was  then  insolvent,  with  the  intent  to  defraud  his 
creditors.  On  the  14th  of  February,  1879,  the  defendants  com- 
menced their  action  of  ejectment  against  complainants,  which 
is  sought  in  this  suit  to  be  enjoined.  It  is  also  averred  in  the 
bill  that  neither  the  complainants,  nor  the  insurance  company 
had  any  notice  of  the  execution  of  the  deed  by  Shook  to  his 
daughters,  the  defendants. 

The  defendants  demurred  to  the  bill  on  the  following,  among 
other  grounds :  (1).  Because  the  bill  alleges  that  the  complain- 
ants are  in  possession  of  the  property  alleged  to  be  fraudulently 
conveyed,  and  that  the  respondents  have  Jiow  pending,  and  are 
actively  prosecuting,  their  action  of  ejectment  to  recover  pos- 
session of  said  property  from  complainants,  and  to  test  their 
title  to  the  same,  as  against  complainants,  and  no  reason  is  al- 
leged in  the  bill  "  why  the  complainants  can  not  set  up  the  mat- 
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ters  and  things  stated  therein  as  a  ground  for  tliis  court  of  equity 
to  take  jurisdiction  of  said  matters  and  things,  in  their  defense 
to  said  ejectment  suit."  (2).  Because  the  bill  shows  that  the 
complainants  have  a  full,  adequate  and  complete  remedy  at  law 
for  the  grievances  and  wrongs  set  forth  in  the  bill.  (3).  Be- 
cause the  bill  shows  that  a  court  of  law  has  already  taken  juris- 
diction of  the  matters  and  things  charged  in  the  bill,  and  no 
reason  is  assigned  why  a  court  of  equity  should  enjoin  the  court 
of  law  from  carrying  into  execution  its  jurisdiction  and  power 
as  to  such  matters,  or  why  the  court  of  law  can  not  grant  the 
complainants  as  full,  adequate  and  complete  relief  as  a  court  of 
equity.  (4).  Because  it  is  apparent  from  the  bill  that  a  court 
of  equity  has  no  jurisdiction  of  the  cause  as  made  by  the  bill. 
Their  demurrer  was  overruled,  and  they  answered,  denying  that 
the  deed  was  fraudulent  or  voluntary,  and  insisting  that  it  was 
executed  for  a  valuable  consideration  and  in  good  faith,  and 
conveyed  to  them  the  title  to  the  said  real  estate,  which  was  su- 
perior to  the  complainants'  title.  In  an  amendment  to  their 
answer,  they  also  averred  that  the  decree  under  which  the  com- 
plainants redeemed  and  were  let  into  possession,  was  afterwards 
vacated  and  annulled,  and  the  bill  dismissed. 

On  the  hearing,  had  on  pleadings  and  proof,  the  chancellor 
found  that  the  deed  executed  to  the  respondents  by  their  father, 
was  voluntary  and  fraudulent ;  but  being  of  the  opinion  from 
the  evidence,  that  the  complainants  were  not  entitled  to  redeem, 
and  following  the  decision  rendered  by  him  on  iinal  hearing  in 
the  case  of  Lehman^  Durr  (&  Co.  v.  Collins  and  others,  he 
caused  a  decree  to  be  entered,  dismissing  complainants'  bill. 
From  that  decree  this  appeal  was  taken,  and  it  is  here  assigned 
as  error.  An  appeal  was  also  taken  by  the  complainants  from 
the  decree  dismissing  their  bill  against  Collins  and  others,  and 
it  was  by  this  court  reversed.  That  case  is  reported  in  this 
volume,  ants^  p.  127. 

Aiken  &  JMartin,  with  whom  were  Rice  &  Wiley  and  E. 
P.  MoRRissErr,  for  appellants.  .  (1).  It  is  admitted  that  a  party 
in  possession  of  land  with  a  good  legal  or  equitable  title,  can 
file  a  bill  to  set  aside  a  deed  executed  to  defraud  the  creditors 
of  the  grantor. — Rea  v.  Lomjstreet,  54  Ala.  291.  The  juris- 
diction in  such  case  rests  upon  the  theory,  that  the  party  in 
possession  can  not  bring  a  suit  at  law  against  himself,  and  the 
party  holding  the  cloud  on  the  title  might  delay  bringing  suit, 
until  the  testimony  of  his  adversary  had  been  lost.  The  mere 
fact,  that  the  party  claiming  under  the  deed  which  is  a  cloud, 
brings  a  suit  at  law  against  the  party  in  possession  can  not 
change  the  rule.  One  trial  in  ejectment,  if  the  verdict  should 
be  for  the  defendants,  is  not  final ;  but  the  plaintiffs  could  re- 
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new  their  suit  at  any  future  time.  The  cloud  would  still  re- 
main upon  the  title;  and  the  same  reasons  apply  with  all  their 
force  for  allowing  complaitiants  to  Hie  a  bill  to  remove  the 
cloud  after  the  trial  of  the  ejectment  suit  and  verdict  for  them, 
as  before  the  commencement  of  such  suit.  No  case  can  be 
found  where  a  pending  ejectment  suit  ousted  the  jurisdiction 
of  a  court  of  equity.  (2)  The  complainants'  title  under  the 
decree  allowing  them  to  redeem,  is  equitable,  and,  although  su- 
perior to  the  title  of  defendants,  they  could  not  defend  under 
it  in  the  action  of  ejectment. — Code  of  1876,  §  3899.  In  such 
case  the  jurisdiction  of  a  court  of  equity  is  clear. 

Denson  &  DisQUE,  -contra.  (1).  It  is  a  general  rule  that 
equity  never  enjoins  an  action  at  law  except  in  cases  where  an 
unfair  use  is  being  made  of  the  legal  forum,  which,  from  cir- 
cumstances of  which  equity  alone  can  take  cognizance,  should 
be  restrained,  lest  an  injury  be  done  that  would  be  wholly  rem- 
ediless at  law.  High  on  Ini.  §  44 ;  Srnithurst  v.  Edmunds^  1 
McCarter  (N.  J.),  408 ;  Richardson  v.  Mayor,  8  Gill  (Md.),  433, 
(2).  A  court  of  law  is  as  potent  to  condemn  the  title  of  the 
appellees  upon  the  ground  that  the  same  was  made  to  hinder, 
delay  and  defraud  creditors,  as  a  court  of  equity. — Stokes  v. 
Jones,  21  Ala.  731.  (3).  The  appellees  suing  at  law  to  test  the 
validity  and  superiority  of  their  title  to  that  of  appellants,  will 
not  be  enjoined,  since  the  interference  in  such  case  would  be 
repugnant  to  the  principle  that,  where  different  courts  have 
concurrent  jurisdiction,  the  right  to  determine  the  controversy 
belongs  to  the  tribunal  to  which  resort  is  first  had. — High  on 
Inj.  §  63.  (4).  It  is  settled  law,  that  one  out  of  possession  can 
not  maintain  a  bill  to  remove  a  cloud  from  title,  because  an  op- 
portunity is  then  presented  to  determine  his  title  at  law,  as  it 
is  optional  with  him  to  bring  an  action  of  ejectment,  whenever 
he  pleases.  It  seems  that  it  would  be  a  correct  and  logical  cor- 
rollary  from  this  well  settled  principle,  that  whenever  an 
appropriate  action  is  pending  in  a  law  court,  to  determine 
the  validity,  strength  and  superiority  of  title  to  land,  the  party 
in  possession  can  not  enjoin  the  legal  proceedings,  and  transfer 
the  question  to  a  court  of  equity,  and  there  have  it  deter- 
mined. (5).  The  principles  which  authorize  a  court  of  equity 
to  interfere  to  remove  a  cloud  from  the  title,  is  that  a  party, 
being  in  possession,  can  not  bring  an  action  against  himself,  to 
test  the  strength  of  his  title,  or  to  establish  it,  and  it  would  be 
inequitable  and  unreasonable  to  require  him  to  stand  by  in  sus- 
pense, until  it  suits  the  interest  or  caprice  of  his  adversary  to 
bring  suit,  thus  leaving  his  title  in  the  meantime  under  distrust, 
while  he  is  embarrassed  in  its  use  and  enjoyment,  its  alienation 
chilled,  its  value  depreciated,  and  he  liable  to  lose  the  benefit 
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of  important  evidence  by  the  death  of  witnesses,  or  the  facts 
fading  from  their  memory  by  lapse  of  time. — Rea  v.  Longstreetj 
54  Ala.  291.  (6).  But  all  the  evils  which  bring  these  princi- 
ples into  operation,  and  which  give  jurisdiction  to  courts  of 
equity,  are  obviated,  when  an  action  of  ejectment  is  brought^ 
and  is  then  actively  prosecuted  to  determine  the  validity,  prior- 
ity and  superiority  of  the  titles  to  the  property  in  question. 
In  this  case,  as  ample  opportunities  are  offered  the  appellants 
to  show  the  defects  in  appellees'  title  in  the  action  of  eject- 
ment, the  reason  upholding  the  jurisdiction  of  the  court  of 
equity  fails,  and  that  court  should  not  interfere. — Jones  v.  De- 
Graffenreid,,  60  Ala.  145-51 ;  Shaw  v.  Lindsey,  60  Ala.  345- 
51 ;  Johnson  v.  Murphey^  Agnew  cfc  Co.^  60  Ala.  288-93  ;  Hun- 
tington V.  Allen,  44  Miss.  663 ;  Glazier  v.  Bailey,  47  Miss. 
395;  New  Yorh  v.  Ins.  Co.,  11  Paige,  384;  Beauchamp  v. 
Putnam,  34  111.  378 ;    West  v.  New  York,  10  Paige,  539. 

BKICKELL,  C.  J. — The  result  of  the  decision  in  Lehman, 
Durr  cfe  Co.  v.  Collins,  at  present  term,  ante,  127,  is,  that  the  ap- 
pellants, by  the  decree  of  the  court  of  chancery,  letting  them  in 
to  redeem  the  premises  in  controversy,  acquired  the  title  and 
estate  of  William  T.  Shook,  which  he  had  by  mortgage  con- 
veyed to  the  Mobile  Life  Insurance  Company,  The  convey- 
ance of  the  premises  to  his  daugliters  was  executed  prior  to  the 
mortgage,  which  was  a  security  for  a  debt  contemporaneously 
created ;  and  the  fact  is,  that  the  mortgage  was  executed  witk 
the  knowledge  and  with  the  consent  of  the  daughters,  verbally 
expressed,  intending  that  it  should  have  precedence  of  the  con- 
veyance to  them.  We  do  not  deem  it  necessary  to  examine 
closely  the  evidence,  and  determine  whether  the  conveyance  to 
the  daughters  is  free  from  fraud,  founded  on  a  valuable  con- 
sideration, and  capable  of  being  enforced  against  the  creditors 
of  the  grantor.  Conceding  its  validity,  the  failure  to  record  it 
until  more  than  three  months  after  its  execution,  and  until  the 
mortgage  to  the  Life  Insurance  Company  had  been  recorded,, 
renders  it  void  and  inoperative  as  against  that  mortgage. — Saf- 
fold  V.   Wade,  51  Ala.  214. 

The  only  right  or  equity  the  daughters  could  have  asserted,, 
was  the  redemption  of  the  premises  from  the  mortgage.  The- 
sale  under  the  power  in  the  mortgage  was  the  equivalent  of  a 
decree  of  strict  foreclosure ;  it  cut  off  and  barred  the  equity  of 
redemption,  uniting  in  the  purchaser  the  legal  estate  vested  in. 
the  mortgagee,  and  the  equity  of  redemption  residing  in  the 
mortgagor,  and  in  the  daughters  as  Ids  alienees. —  Childress  v.. 
Monette,  54  Ala.  317.  All  that  remained  to  the  mortgagor  was 
the  right  or  privilege  of  redemption  conferred  by  the  statute; 
a  right  to  re-purchase  the  lands,  and  to  be  restored  to  the  estate 
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he  had  in  them  at  the  execution  of  the  mortgao;e,  and  at  tlie 
time  of  the  sale  under  the  power.  The  same  right  or  privilege 
the  statute  reserved  to  the  daughters,  because  of  the  convey- 
ance to  them  by  their  father,  the  mortgagor. — Code  of  1876, 
§  2886.  The  right  or  privilege  is  strictly  statutory ;  in  the  ab- 
sence of  the  statute,  it  would  have  no  existence.  If  it  is  not 
claimed' and  exercised  in  the  mode,  within  the  time,  and  upon 
the  terms  and  conditions  prescribed  by  the  statute,  it  is  waived 
and  lost. — Spoor  v  Phillips,  27  Ala.  193;  Grigg  v.  Banks,  59 
Ala.  311. 

The  purchaser  at  the  sale  under  the  mortgage  succeeded  to 
all  the  estate  of  the  mortgagee,  and  to  all  his  rights  and  equi- 
ties, as  well  as  to  the  equity  of  redemption  the  mortgagor  or 
his  alienee  could  have  asserted.  He  was  in  a  large  sense  the 
assignee  of  the  mortgagee,  substituted  to  his  place,  acquiring 
his  rights.  The  appellants,  by  the  redemption,  by  operation  of 
law,  succeeded  to  the  place  of  the  purchaser  from  whom  they 
redeemed,  and  are  entitled  to  stand  upon  and  maintain  all  the 
rights  he  could  have  asserted. — Keeling  v.  Heard,  3  Head 
(Tenn.),  592.  They  are  in  possession,  and  can  successfully  de- 
fend the  action  of  ejectment  the  daughters  have  commenced 
against  their  tenants.  The  mortgage,  tlie  source  of  their  title, 
having  been  recorded  before  the  deed  to  the  daughters,  and 
three  months  having  elapsed  after  the  execution  of  the  deed 
before  its  registration,  the  statute  renders  it  void  as  against  the 
mortgage.— Code  of  1876,  §  2166. 

A  court  of  equity  is  reluctant  to  interpose  by  injunction 
against  an  ejectment  at  law,  founded  on  a  legal  title  the  plain- 
tiff is  fairly  proceeding  to  estaBlish.  An  equitable  case,  a  case 
of  purely  equitable  cognizance,  must  be  made  to  appear,  before 
the  court  will  interpose  to  restrain  the  proceedings  in  the  action. 
Kerr  on  Injunctions,  26.  If  the  action  of  ejectment  was  not 
pending,  the  equity  of  the  appellants  would  .be  undoubted. 
The  deed  to  the  daughters,  though  void  as  against  their  title,  is 
prior  in  date,  apparently  the  older  and  better  conveyance,  and 
is  of  record.  A  purchaser  from  the  appellants,  tracing  the  title, 
would  find  it,  and  its  invalidity  not  appearing  on  its  face,  rest- 
ing upon  extrinsic  facts,  it  is  evident  a  sale  could  not  probably 
he  effected  for  the  fair  value  of  the  premises.  Whenever  a 
deed  or  other  instrument  exists,  not  void  upon  its  face,  which 
may  be  vexatiously  or  injuriously  used  against  a  party  having 
the  rightful  possession  of  real  estate,  throwing  a  cloud  or  suspi- 
cion over  his  title  or  interest,  and  he  has  not  at  law  a  plain  and 
adequate  remedy  for  relief  against  it,  the  constant  practice  of 
a  court  of  equity  is  to  intervene,  and  remove  the  cloud  or  sus- 
picion— when  the  suspicion  is  reasonable — by  directing  that  the 
instrument  be  delivered  up  and  cancelled,  or  by  making  the  de- 
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cree  in  reference  to  it,  which,  under  the  particular  circumstances, 
of  the  case,  justice  and  the  riglits  of  the  parties  may  require. 
1  Story's  Eq.  §§  692-711.  No  general  rule  can  be  laid  down 
which  will  cover  all  the  cases  in  which  tlie  court  will  interpose 
at  the  instance  of  a  party  in  possession  having  a  clear  title,  to 
remove  froiii  it  all  clouds,  and  for  the  prevention  of  future  liti- 
gation. The  jurisdiction  does  not  rest  upon  arbitrary  rules ; 
much  depends  upon  the  facts  of  the  particular  case,  and  in  the 
exercise  of  the  jurisdiction,  the  court  is  clothed  with  a  large 
discretion. — Fonda  v.  Sage^  48  N.  Y.  173.  Tlie  whole  doctrine 
is  referable  to  the  general  jurisdiction  which  the  court  exer-. 
cises  in  favor  of  a  party  qtiia  timet.  It  is  intended  for  the  ]3re- 
vention  of  litigation,  which  the  outstarjding  instrument,  appa- 
rently valid,  may  generate  in  the  future,  to  protect  the  true  title 
from  all  injury  probably  resulting  from  it,  and  to  render  the 
possession  quiet  and  secure.  It  is  only  at  the  instance  of  a  party 
in  possession  the  court  intervenes,  for  the  reason  that  if  he  have 
not  possession,  the  remedy  at  law  for  the  recovery  of  it  is  gen- 
erally plain  and  adequate.  When  in  possession,  the  law  fur- 
nishes him  no  legal  remedy  for  the  trial  of  the  strength  of  his 
own  title  and  the  contestation  of  the  validity  of  the  outstand- 
ing instrument.  This  is,  however,  only  one  of  the  reasons  for 
which  the  court  intervenes.  There  are  other  and  broader  rea^ 
sons — the  prevention  of  litigation,  the  protection  of  the  true 
title  and  the  possession,  and  because  it  is  the  real  interest  of  both 
parties,  and  promotive  of  right  and  justice,  "that  the  precise 
state  of  the  title  be  known,  if  all  are  acting  honafide  j  and  if  not, 
that  a  merely  colorable  and  pretended  claim  is  a  fraud  upon  the 
real  owner,  and  as  such  should  be  extinguished." — 1  Story's  Eq. 

§  nia 

The  pendency  of  the  action  of  ejectment  ought  not  to  arrest 
the  jurisdiction  of  the  court.  If  that  action  is  prosecuted  dil- 
igently, there  can  be,  it  is  true,  but  one  result,  a  verdict  and 
judgment  for  the  appellants.  Its  continued  prosecution  rests 
wholly  in  the  discretion  of  the  plaintiffs — they  can  at  any  time 
abandon  or  dismiss  it,  and  renew  it  at  any  time,  until  the  stat- 
ute of  limitations  has  perfected  a  bar.  If  they  elect  to  con- 
tinue its  prosecution,  the  verdict  and  judgment  in  favor  of  the 
appellants  would  not  bar  a  second  action.  Two  judgments  in 
favor  of  the  defendant  in  an  action  of  ejectment,  putting  in 
issue  the  same  title,  not  one,  operate  a  bar  to  a  subsequent  ac- 
tion.— Code  of  1876,  §  2969.  The  pendency  of  the  action  is 
rather  an  additional  reason  for  the  interference  of  a  court  of 
equity,  than  an  objection  or  an  obstruction  to  its  jurisdiction. 
Woods  V.  Monroe,  17  Mich.  238.  There  is  the  greater  neces- 
sity for  quieting  the  title  and  the  possession,  and  removing  the 
cloud  which  affects  its  value  and  security.     If  the  court  should 
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now  refuse  intervention,  the  action  of  ejectment  could  be  im- 
mediately dismissed,  the  obstruction  to  the  intervention  of  the 
court  removed,  and  there  would  then  be  an  unquestioned  equi- 
ty on  the  part  of  the  appellants  to  invoke  the  jurisdiction  of 
the  court,  and  an  unquestioned  duty  on  the  part  pi  the  court 
to  intervene.  The  intervention  and  jurisdiction  pf  the  court 
-can  not  be  subjected  to  the  mere  caprice  or  volition  of  parties 
holding  instruments  of  no  real  value  to  themselves,  but  which 
can  be  of  immediate  injury,  and  may  at  any  time  be  made  the 
cause  of  vexation  to  the  rightful  and  lawful  possessors  and 
.owners  of  land.  It  is  against  conscience  that  such  instruments 
should  be  retained,  and  \t  is  hardly  possible  that  they  are  re- 
tained for  any  other  than  some  sinister  purpose.  Reluctant  as 
may  be  a  court  of  equity  to  stay  proceedings  in  ejectment  to 
try  the  legal  title  to  lands,  the  special  circumstances  of  particu- 
lar cases,  the  inability  of  courts  of  law  to  meet  dl  their  exi- 
gencies, sometimes  necessitate  the  intervention  of  the  court. 
When  there 'is  a  clear  ground  for  the  intervention  of  the  court, 
of  which  the  court  of  law  has  not  jurisdiction,  the  jurisdiction 
of  the  two  courts  is  not  concurrent,  and  where  relief  is  neces- 
sary for  the  purpose  of  removing  a  cloud  upon  an  undoubted 
legal  title,  a  case  of  purely  equitable  cognizance  is  presented. 
High  on  In.  §  327. 

The  decree  of  the  chancellor  must  be  reversed,  and  the  cause 
remanded  to  the  Court  of  Chancery,  with  instructions  to  render 
a  decree  enjoining  the  action  of  ejectment,  and  declaring  the 
conveyance  of  the  premises,  executed  by  William  T.  Shook  to 
his  daughters,  Laura  E.  and  Hester  E.,  bearing  date  June  10th, 
1873,  of  record  in  the  court  of  probate  of  Etowah  county, 
void  and  inoperative  as  against  the  title  of  the  appellants. 

SOMERYILLE,  J, — I  concur  in  the  conclusion  reached  by 
the  Chief  Justice  in  this  case,  without  committing  myself  to  the 
views  expressed  in  his  opinion.  The  bill  is  tiled  by  a  complain- 
ant, who  claims  to  hold  the  legal  title  to  certain  lands,  and  its 
purpose  is  to  cancel  a  deed  held  by  two  of  the  defendants  on 
the  same  lands,  on  the  ground  that  the  instrument  was  void /or 
Jraud,  and  was  a  clottd  on  the  title  of  complainants.  If  there 
were  no  averment  of  fraud,  it  may  be  seriously  questioned 
whether  such  a  bill  would  lie,  or  ought  to  be  maintained.  But 
when  an  instrument  purports  on  the  face  of  it  to  be  a  valid  con- 
veyance, so  as  to  constitute  a  cloud  on  the  title  of  the  property 
conveyed,  and  has  been  fraudulently  executed,  as  seems  to  be 
the  case  here,  I  am  of  opinion  that  equity  will  and  should  take 
jurisdiction,  on  the  ground  that  the  remedy  by  ejectment  at  law 
is  not  full  and  adequate.  A  court  of  law  is  incompetent  to 
sweep  away  the  deed  which  clouds  complainants'  title,  so  long 
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as  it  remains  in  the  hands  of  the  defendants  uncancelled,  and 
especially  where  it  has  been  recorded  under  the  registration 
laws.  The  sale  of  real  estate  may  be  interminably  embarrassed 
*o  long  as  the  property  is  clouded  by  such  an  encumbrance. 
For  the  support  of  these  views  I  refer  to  my  dissenting  opinion 
in  Smith's  jEx'r  v.  Cockrell,  6Q  Ala.  64,  where  the  authorities 
are  fully  collated. 

STONE,  J.,  dissenting. — Each  of  the  parties  to  this  suit 
claims  under  a  title  strictly  legal,  Lehman,  Durr  &  Co.  are  in 
possession,  and  the  Shooks  instituted  an  action  of  ejectment  to 
dispossess  them,  claiming  under  a  legal  title.  The  title  of  Leh- 
man, Durr  &  Co.  is  legal.  The  Shooks  showed  no  disposition 
to  dismiss  the  action  of  ejectment,  or  to  relax  in  its  prosecution. 
To  recover  in  that  action,  they  must  show  a  paramount  legal 
title.  If  the  title  of  Lehman,  Durr  &  Co.  is  the  better,  then 
the  Shooks  will  fail  in  the  ejectment  suit.  So,  the  present 
contention  presents  the  simple,  naked  question  of  the  trial  of 
strength  between  two  rival  legal  titles,  for  the  trial  of  which 
an  action  at  law  had  been  commenced,  and  was  being  prosecuted, 
by  the  claimant  out  of  possession,  against  the  claimant  in  pos- 
session. In  this  stage  of  the  controversy,  Lehman,  Durr  &  Co. 
filed  a  bill  in  chancery  against  the  Shooks,  prayed  for  and  obtained 
a  temporary  injunction  against  the  action  at  law,  and  sought  to 
have  the  question  of  title  settled  by  a  decree  of  that  court. 
The  chancellor  dismissed  the  bill,  and  my  brothers  have  reversed 
his  decree,  and  granted  the  relief  prayed.  The  bill  seeks  no 
discovery,  and  no  removal  of  any  obstruction  to  a  fair  test  of 
the  title  in  the  ejectment  suit.  To  make  the  case  still  more 
clearly  one  of  legal  cognizance,  the  opinion  of  the  majority  of 
the  court  declares,  and  reaffirms  what  was  decided  in  the  case 
of  JLehman,  Durr  &  Co.  v.  Collins,  at  the  present  term,  ante  127, 
that  the  legal  title  of  Lehman,  Durr  &  Co.  is  superior  to  that  of 
the  Shooks.  So,  the  case  is  narrowed  down  to  this :  Can  the  pow- 
ers of  the  Chancery  Court  be  successfully  invoked  by  one  in  pos- 
session of  real  estate,  holding  under  a  title  legal  in  form,  against 
another  who  also  asserts  legal  title  to  the  same  lands,  and  who 
is  asserting  that  title  by  suit  in  ejectment,  and  this,  before  there 
has  been  any  verdict  or  judgment  pronouncing  upon  the  valid- 
ity of  the  respective  titles  ?  And,  in  such  case,  will  an  injunc- 
tion be  awarded,  arresting  the  action  of  ejectment,  and  trans- 
ferring the  trial  of  these-  legal  titles  to  the  Chancery  Court? 
And  is  the  prayer  in  such  bill  to  have  the  adversary's  title  de- 
clared subordinate,  and  decreed  to  be  delivered  up  and  cancelled, 
a  sufficient  equity  to  displace  the  common  right  of  all  men  to 
have  their  legal  rights  determined  before  law  forums,  and  their 
contested  legal  demands  tried  by  a  jury  of  their  country  1 
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To  remove  a  cloud  from  title,  is  certainly  one  of  the  clear 
grounds  of  equity  jurisdiction.  This,  as  I  understand  the  prin- 
ciple, is  part  and  parcel  of  the  doctrine  of  quia  timet.  It  is  un- 
reasonable that  one's  title  to  land  should  remain  forever  in 
doubt,  or  should  so  remain  until  the  holder  of  an  adversary 
title  may  choose  to  test  its  strength  by  suit.  It  may  be,  he  will 
refrain  from  suing,  until  facts  are  forgotten,  or  until  witnesses 
have  died,  or  removed  beyond  the  jurisdiction  of  the  court, 
and,  in  any  event,  the  tendency,  if  not  the  effect  of  such  out- 
standing, adversary  title,  is  to  impair  the  vendibility  and  mar- 
ket value  of  the  land.  Hence,  courts  of  equity  will  entertain 
jurisdiction,  and  remove  the  cloud  from  the  title.  But  at  whose 
instance  ?  Not  at  the  instance  of  the  party  out  of  possession. 
Why  ?  Because,  being  out  of  possesion,  there  is  no  impediment 
to  his  bringing  his  action  at  law,  and  testing  the  strength  of  his 
own,  and  his  adversary's  title.  So,  we  hold  that  to  maintain 
such  bill,  the  complainant,  if  his  asserted  title  be  legal,  must  be 
in  possession ;  and  such  is  the  overwhelming  weight  of  author- 
ity.— Smith  V.  Cockrell,  66  Ala.  64 ;  Tyson  v.  £rown,  64  Ala. 
244;  Baines  v.  Barnes,  lb.  375;  Jones  v.  DeGraffenreid,  60 
Ala.  145 ;  Daniel  v.  Stewart,  55  Ala.  278 ;  Rea  v.  Longstreet, 
54  Ala.  291;  Orto7i  v.  Smith,  18  How.  (U.  S.)  263;  Woods  v. 
Monroe,  17  Mich.  238 ;  Herrington  v.  Williams,  31  Tex.  448  ; 
Polk  V.  Pendleton,  31  Md.  118 ;  Eckraan  v.  Eckman,  55  Penn. 
St.  269 ;  Sherman  v.  Fitch,  98  Mass.  59 ;  Clouster  v.  Shearer, 
99  Mass.  209;  Sullivan  v.  Finnegan,  101  Mass.  447;  Clark  v. 
Life  Ins.  Co.,  52  Mo.  272;  Burton  v.  Gleason,  56  111.  25; 
Branch  v.  Mitchell,  24  Ark.  431 ;  Barron  v.  Bobbins,  22  Mich. 
35 ;  Lake  Bigler  Road  Co.  v.  Bedfor'd,  3  Nev.  399. 

As  I  understand  the  opinion  of  my  brother,  the  Chief  Jus- 
tice, he  does  not  gainsay  the  principle  stated  above.  He  con- 
tends, however,  that  Lehman,  Durr  &  Co.,  the  complainants  in 
this  suit,  are  in  possession,  and,  therefore,  they  meet  the  re- 
quired conditions  for  the  maintenance  of  this  bill.  The  answer 
to  this  is,  that  the  Shooks  had  already  connnenced  their  action 
and  were  prosecuting  it,  and  hence  the  reason  of  the  rule  had 
failed  in  this  case.  The  rule  itself  being  exceptional  and  qtiia 
timet,  should  it  not  also  cease  when  the  reason  on  which  it  rests 
ceases  to  exist?  But,  says  the  argument,  the  Shooks  may  dis- 
miss their  ejectment  suit,  and  thus  leave  Lehman,  Durr  &  Co. 
without  remedy,  save  in  chancery.  A  sufficient  answer  to  this 
is,  that  they  have  not  done  so ;  and  the  present  bill  is  framed, 
not  in  the  fear  that  they  will  dismiss  their  suit,  but  to  enjoin  them 
from  prosecuting  it.  Jurisdiction  is  predicated  of  facts  averred, 
not  of  possibilities,  or  events  that  may  happen.  "  Sufficient  un- 
to the  day  is  the  evil  thereof." 
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It  is  a  rule  that  chancery  can  not  be  invoked,  when  there  is 
an  adequate  remedy  at  law. — Ryan  v.  Mackmath,  3  Bro.  C.  C. 
15  ;  Franco  v.  Bolton^  3  Ves.  Jr.  368  ;  Gray  v.  Mathias,  5  Ves. 
286 ;  Simpson  v.  Ld.  Ilowden^  3  Myl.  &  Cr.  97 ;  Pratt  v. 
Pond,  5  Allen,  59 ;  1  Brick.  Dig.  639,  '§  3.  It  is  contended  by 
the  Chief  Justice  that  a  recovery  in  ejectment  by  Lehman, 
Durr  &  Co.  would  not  be  complete  and  adequate  ;  that  the 
title  under  which  the  Shocks  claim  would  be  still  outstanding, 
and  may  become  the  foundation  of  another  suit.  Under  our 
statute,  Code  of  1876,  §  2969,  "two  judgments  in  favor  of  the 
defendant  in  an  action  of  ejectment,  or  in  the  nature  of  an  ac- 
tion of  ejectment,  between  the  same  parties,  in  which  the  same 
title  is  put  in  issue,  is  a  bar  to  any  action  for  the  recovei'y  of 
the  land  or  any  part  thereof,  between  the  same  parties  or  their 
privies,  founded  on  the  same  title."  The  present  bill  seeks  to 
restrain  Shook  from  having  one  judgment  of  the  court  on  the 
strength  of  his  title.  Is  this  in  accordance  with  the  principles 
on  which  this  doctrine  rests  ?  In  this  aspect  of  this  case,  it 
can  be  maintained,  if  at  all,  as  a  jbiH  of  peace — closely  allied  to 
bills  qtoia  timet.  Speaking  of  bills  of  this  class,  Stoiy,  2 
Eq.  Ju.  §  859,  says  :  "  Another  class  of  cases  to  which  bills  of 
peace  are  now  ordinarily  applied,  is,  where  the  plaintiff  has, 
after  repeated  and  satisfactory  trials,  established  his  right  at 
law" ;  and  yet  is  in  danger  of  f  urthe;*  litigation  and  obstruction 
to  his  right  from  new  attempts  to  controvert  it."  After  stat- 
ing that  this  doctrine  was  much  questioned  by  Lord  Cowper 
(whose  decision^  however,  was  overruled  by  the  House  of  Lords), 
this  author  continues :  "  And  this  doctrine  has  ever  since 
been  steadily  adhered  to.  However,  courts  of  equity  will  not 
interfere  in  such  cases  before  a  trial  at  law ;  nor  until  the  right 
has  been  satisfactorily  established  at  law.  But,  if  the  right  is 
satisfactorily  established,  it  is  not  material  what  number  of 
trials  have  taken  place,  w^hether  two  only,  or  more,"  In  Eld- 
ridge  V.  Hill,  2  Johns.  Ch.  281,  Chancellor  Kent  said :  "A 
bill  of  peace,  enjoining  litigation  at  law,  seems  to  have  been  al- 
lowed only  in  one  of  these  two  cases  ;  either  where  the  plain- 
tiff has  already  satisfactorily  established  his  right  at  law,  or 
where  the  persons  who  controvert  it  are  so  numerous  as  to  ren- 
der an  issue  under  the  direction  of  this  court  indispensable,  to 
embrace  all  the  parties  concerned,  and  to  save  multiplicity  of 
suits."  In  Pevonsher  v.  JVewenham,  2  Sch.  &  Lef.  199,  the 
subject  of  the  controversy  was  a  considerable  landed  estate,  of 
which  John  Devonsher  was  tenant  in  tail,  with  remainder  to 
his  brother  in  tail.  John  Devonsher  levied  a  fine  and  suffered 
a  common  recovery,  and  then  made  his  will,  devising  his  estate 
for  the  payment  of  his  debts  and  for  other  purposes.  The  bill 
was  filed  in  the  name  of  the  widow  and  all  the  children  of 
32 
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John  Pevonsher.  The  chancellor,  Lord  Redesdale,  said  : 
"  The  trusts  of  that  will  are  to  be  carried  into  execution ;  and 
it  is  contended  that  therefore  the  persons  claiming  under  that 
Avill  have  a  right  to  litigate,  upon  a  bill  brought  to  carry  those 
trusts  into  execution,  the  right  of  any  person  claiming  para- 
mount to  the  will ;  not  merely  the  title  of  the  person  who 
would  claim  in  case  the  will  were  not  formally  executed,  but 
(for  it  must  extend  so  far)  the  right  of  any  person  whatever 
who  may  conceive  that  the  testator  had  no  title  to  the  estate, 
but  he  himself  has  a  paramount  title.  .  .  .  That  is  the  claim 
contended  for  by  the  parties  plaintiff  here.  Now,  no  such 
suit  has  ever  been  entertained,  as  far  as  I  can  find ;  and  it  would 
be  most  dangerous  to  give  the  example  of  entertaining  such  a 
suit.  Whenever  one  person  claims  title  against  another  who  is 
in  possession,  and  the  enjoyment  of  that  person  is  disturbed, 
and  he  is  put  into  a  situation  where  he  can  not  have  that  en- 
joyment as  he  ought  in  conscience  to  have  it,  there  are  cases 
where,  for  the  purpose  of  quieting  the  possession,  a  suit  is  en- 
tertained. For  example,  where  several  ejectments  have  been 
brought  in  succession,  and  a  bill  is  filed  to  quiet  the  possession 
and  prevent  perpetuity  of  suits,  upon  which  the  court  can  de- 
cree a  perpetual  injunction,  such  a  bill  will  be  entertained. 
But  when  the  question  is  merely  whether  A.  or  B.  is  entitled  to 
the  prop^ty,  and  there  has  been  no  actual  suit  between  them, 
there  is  no  instance  where  a  bill  has  been  entertained."  See 
also,  strongly  in  point,  WeU>y  v.  The  Duke  of  Rutland^  6  Bro. 
Pari.  Cases,  575.  In  the  case  of  Leighton  v.  Leighton,  1  Pere 
Wms.  671,  there  had  been  two  trials  at  law,  with  the  same  re- 
sult. The  court  enjoined  further  suit  on  the  title  which  had 
been  twice  pronounced  invalid.  The  case  of  Lord  Tenham  v. 
Herbert,  2  Atk.  483,  came  before  Lord  Ilardwicke.  It  was  a 
case  of  disputed  right  of  fishery  between  two  Lords  of  Man- 
ors. A  demurrer  was  sustained  to  the  bill,  the  Lord  Chancel- 
lor remarking  that  "  where  a  question  about  a  right  of  fishery 
is»  only  between  two  Lords  of  Manors,  neither  of  them  can 
•come  into  this  court,  until  the  right  is  first  tried  at  law."  In 
Weller  v.  Smeaton,  1  Bro.  C.  C.  572,  Lord  Chancellor 
Thurlow's  opinion  is  correctly  expressed  in  the  head  note  as 
follows  :  "  Bill  to  be  quieted  in  the  possession  of  a  mill ;  and 
that  defendants  might  pull  down  works  about  it,  and  be  re- 
stricted from  erecting  others :  demurrer,  because  plaintiff  had 
not  established  his  right  at  law,  allowed."  The  case  of  The 
Earl  of  Darlington  v.  jBmoes,  1  Eden,  270,  was  an  application 
for  an  injunction  after  one  verdict  and  judgment.  It  was  said, 
"there  was  no  precedent  of  a  decree,  where  the  inheritance 
would  be  bound,  being  made  upon  one  verdict  only."  So,  in 
the  case  of  Patterson  v.  JTcCamant,  28  Mo.  210,  it  was 
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said :  "  A  bill  of  peace  to  restrain  a  person  from  instituting 
ejectment  suits  against  another,  on  the  ground  that  such  suits 
would  be  vexatious,  can  not  be  maintained,  unless  the  title  to 
the  land  in  dispute  has  been  fully  and  satisfactorily  litigated  at 
law."  In  the  body  of  the  opinion  it  is  said  :  "  We  have  not 
been  able  to  perceive  any  principle  upon  which  the  decree  in 
this  case  can  stand.  The  principle  asserted  in  the  bill  and  car- 
ried out  by  the  decree  is,  that  a  court  of  equity  will  interpose 
its  authority  by  perpetual  injunction  in  favor  of  a  person  in 
possession  of  land,  whose  title  is  threatened  by  another  person 
holding  a  worthless  claim  to  the  same  land,  where  the  person 
holding  the  adverse  title  is  insolvent,  and  he  has  already  brought 
two  suits  in  ejectment,  and  caused  them  to  be  dismissed,  or 
taken  non-suits.  ...  There  are  two  kinds  of  bills  of  peace, 
and  only  two  kinds."  The  first  class  he  characterizes  as  bills  to 
prevent  a  multiplicity  of  suits.  This  case  presents  none  of  the 
essentials  of  a  bill  of  that  class.  The  opinion  proceeds  :  "  An- 
other class  of  cases  is  where  the  title  has  been  fully  and  satisfac- 
torily litigated  at  law.  To  put  a  stop  to  vexatious  suits,  which 
courts  of  law  can  not  do,  equity  will  interpose  by  injunction." 
Knowles  v.  Inches^  12  Cal.  212,  is  to  the  same  effect.  And 
such,  I  may  add,  are  all  the  authorities.  I  have  not  found  a 
single  case  where  relief  was  granted  on  a  bill  such  as  this,  while 
there  is  an  overwhelming  weight  of  authority  against  the  main- 
tenance of  such  a  bill. — Leading  Cases  in  Eq.,  Vol.  2,  Part  2 
(Earl  of  Oxford's  Case),  1349. 

But  how  stands  the  question  on  principle?  A  few  anthorities 
hold  that  one  out  of  possession,  but  claiming  a  legal  title,  may 
file  a  bill  to  remove  the  cloud  his  adversary's  title  creates,  to 
have  his  title  quieted,  and  to  be  let  into  possession. — Alindny 
V.  Hicks^  3  Head,  39 ;  Bunce  v.  Gallagher^  5  Blatchf .  481 ; 
Thompson  v.  Lynch,  29  Cal.  189.  We  have  declined  to  follow 
those  cases. — Smith  v.  Cochrell,  supra,  and  see  other  cases  cited 
supra.  Now,  the  ruling  of  my  brother,  the  Chief  Justice,  is, 
that,  although  by  the  Shooks'  suit  in  ejectment  they  have  re- 
moved the  principal  ground  on  which  courts  of  equity  entertain 
bills  to  remove  clouds  from  title — namely :  that  being  in  pos- 
session, the  complainant  can  maintain  no  suit  at  law  to  test  the 
title — yet,  the  right  to  have  tlie  adversary  title  delivered  up 
and  cancelled  furnishes  a  special  equity,  which  authorizes  him 
to  go  into  chancery  to  obtain  full  and  adequate  relief. 

If  this  furnish  a  special  equity,  which  will  uphold  a  bill  by 
the  claimant  who  is  in  possession,  why  will  it  not  equally  main- 
tain a  bill  by  one  who  asserts  legal  title,  but  who  is  out  of  pos- 
session ?  If  the  exercise  of  such  power  is  necessary  to  give  ad- 
equate and  complete  redress  to  the  litigant  in  posession,  why 
is  it  not  equally  necessary  to  give  adequate  relief  to  his  adversary 


500  SUPREME   COURT  [Dec.  Term, 

[Lehman,  Durr  &  Co.  v.  Shook.] 

out  of  possession  ?  Can  there  be  a  difference  in  the  measure  of 
relief  the  several  parties  are  entitled  to,  dependent  on  the  acci- 
dent of  possession  ?  And  if  we  accord  this  right  to  the  defend- 
ant, because  he  is  in  possession,  and  deny  it  to  him  who  is  out 
of  possession,  do  we  not  discriminate  against  the  latter,  by  con- 
fining him  to  one  mode  of  redress — an  action  at  law — and  to 
incomplete  relief,  leaving  his  adversary's  title  outstanding  and 
uncancelled,  while  to  the  former,  we  give  the  option  of  defending 
at  law,  or  of  arresting  the  proceedings  in  the  law  court,  and  hav- 
ing the  several  titles  pronounced  upon  by  the  chancellor,  and 
of  compelling  his  adversary  to  surrender  up  his  title  to  be  can- 
celled ?  Can  that  be  a  sound  principle  which  works  such  une- 
qual results?  In  Smith  v.  Cochrell,  supra,  we  denied  the 
relief  here  prayed,  because  the  complainant  was  out  of  posses- 
sion. His  asserted  title  being  in  form  legal,  we  ruled  there  was 
no  impediment  in  his  way,  to  prevent  him  from  recovering  in 
an  action  at  law,  if  he  had  the  better  title ;  and  we  denied  nim 
relief  on  his  bill. 

In  what  is  said  above,  I  am  dealing  with  legal  titles.  If  the 
plaintiff's  claim,  or  the  defendant's  defense  be  equitable,  or  if 
either  claim  rest  on  an  estoppel  in  pais,  this  gives  the  court  of 
chancery  jurisdiction  to  inquire  of  and  make  available  such 
equitable  claim  or  defense. — 1  Brick.  Dig.  627 ;  Ih.  796,  §  7 ; 
You  V.  Flinn.  34  Ala.  409.  And  there  may  be  special  equities, 
which  would  give  the  chancery  court  jurisdiction,  in  cases  other 
than  these. 

It  is  doubtful  if  what  is  stated  above  does  not  conflict  to 
some  extent  with  some  of  the  utterances  found  in  Ray  v. 
Womhle,  56  Ala.  32.  To  that  extent,  I  desire  to  express  my 
disapprobation  of  that  case.  See  also  Lockett  v.  Hurt,  57  Ala. 
198.  An  expression  stated  arguendo  in  Peirsoll  v.  JEUiott,  6 
Pet.  95,  goes  somewhat  to  sustain  Lockett  v.  Hurt.  I  express 
no  decided  opinion  on  the  question  there  raised.  Should  the 
question  come  again  before  us,  I  think  section  2969  of  the 
Code  of  1876,  should  be  considered  in  its  bearings  on  the  ques- 
tion decided  in  Lockett  v.  Hurt.  I  only  throw  out  this  sug- 
gestion, without  intending  to  intimate  an  opinion  upon  it. 

My  brother,  Somerville,  as  I  understand  his  views,  does  not 
differ  with  me  in  what  is  said  above.  He  at  least  expresses  no 
dissent  from  them.  The  bill  of  Lehman,  DuiT  &  Co.  charges 
that  the  title,  under  which  the  Shook  ejectment-suit  was  brought, 
is  fraudulent  as  against  them.  I  think  it  may  be  conceded  this 
charge  is  supported  by  the  testimony.  Following  his  views,  as 
expressed  in  his  dissenting  opinion  in  Smith  v.  Cockrell,  supra, 
he  holds  that  this  fraud  furnishes  a  special  equity,  which  will 
uphold  the  present  bill.  In  that  case  I  expressed  my  non-con- 
currence in  his  views,  and  the   Chief  Justice  fully  concurred 
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with  me.  He,  in  common  with  the  Chief  Justice,  thinks  the 
bill  in  this  case  contains  ecjiiity,  but  in  the  grounds  on  which 
they  rest  their  several  opinions,  they  are  widely  at  issue.  The 
equity  on  which  the  Chief  Justice  rests  his  opinion,  is,  in  my 
judgment,  unsound,  and  in  this  Justice  Somerville  agrees  witn 
me.  So,  the  equity  on  which  Justice  Somerville  bases  his  opin- 
ion, I  hold  to  be  equally  untenable,  and  in  this  view  the  Chief 
Justice  concurs  with  me.  Still,  two  members  of  the  court 
think  the  bill  contains  equity,  and  that  the  chancellor  erred  in 
dismissing  it.  What  should  be  our  decision  ?  I  do  not  think 
this  is  a  case,  where  two  or  more  judges  reach  the  same  conclu- 
sion, but  for  different  reasons.  That  principle  I  think  applies, 
and  properly  applies,  where  the  same  conclusion  of  fact  or  law 
is  reached,  but  by  different  processes  of  reasoning.  Here  the 
inquiry  is  one  of  law,  and  my  brothers  do  not  agree  in  their 
conclusion.  The  conclusion  of  law  arrived  at  by  each,  is  a 
minority  opinion  in  this  court.  To  test  this,  let  us  suppose  two 
bills  are  filed,  one  resting  the  equity  on  the  ground  relied  on  by 
the  Chief  Justice,  and  the  other,  on  the  ground  on  which  Justice 
Somerville  bases  his  opinion.  It  is  manifest  we  would  hold 
each  bill  wanting  in  equity.  Can  'two  differing  minority  opin- 
ions become  a  majority  opinion  ?  We,  in  this  investigation,  are 
pronouncing  on  questions  of  law.  Can  the  finger  be  pointed  to 
any  legal  principle,  declared  in  this  case,  which  will  maintain  the 
equity  of  the  bill  ?  Certainly  not ;  for  each  of  the  grounds  re- 
lied on  is  pronounced  by  a  majority  of  this  court  to  be  un- 
sound. And  when  this  case  returns  to  the  chancellor,  if  we 
reverse  it,  how  is  he  to  determine  there  is  equity  in  the  bill, 
and  on  what  ground  ?  The  e(j[uity  rests  on  two  grounds,  neither 
of  which  derives  any  support  from  the  other,  and  each  of 
which  grounds  is  unsound,  according  to  the  judgment  of  a 
majority  of  this  court.  Our  decisions  ought  to  be  rules  of  ac- 
tion, and  rest  on  principles  which  command  the  assent  of  at 
least  a  majority  of  the  court. 

In  my  opinion,  the  decree  of  the  chancellor  ought  to  be  af- 
firmed ;  affirmed  on  principle,  and  affirmed  as  the  logical  result 
of  our  differing  opinions. 
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Kingsbury  v.  Milner. 

Bill  in  Equity  to  Enforce   Vendor's  Lien. 

1.  Bill  to  enforce  vendor's  lien  ;  abatement  of  damages  resulting  from 
breach  of  warranty. — The  measure  of  damages  for  a  breach  of  a  warranty 
in  the  sale  of  lands,  on  eviction  under  an  outstanding  paramount  title,  is 
the  purchase-money,  or  consideration,  with  interest,  and  tlie  costs  of  the 
ejectment  suit ;  and  on  a  bill  filed  to  enforce  the  vendor's  lien  for  an  un- 
paid balance  of  the  purchase-money,  an  abatement  of  the  amount  of 
such  damages  may  be  allowed. 

2.  Same. — A  bill  filed  to  enforce  a  vendor's  lien  for  an  mipaid  balance 
of  purchase-money  against  the  vendee,  who  holds  the  vendor's  deed  with 
warranty,  or  a  bond  for  title,  is  entirely  devoid  of  equity,  when  it  shows 
by  its  averments,  that  the  vendee  had  suffered  damages  by  reason  of  an 
eviction  under  an  outstanding  paramount  title,  in  an  amount  exceeding 
the  amount  claimed  in  the  bill. 

3.  Amendment  to  bill  in  equity j  right  of,  when  must  be  claimed. — The 
general  rule,  under  the  statute,  is  that  the  right  of  amendment  to  a  bill 
in  equity  must  be  claimed  in  the  lower  court,  and  that  the  question  can 
not  be  raised  in  this  court  for  the  first  time. 

4.  When  opportunity  to  amend  must  be  afforded  in  lower  court. — But 
this  rule  is  confined  to  cases  in  which  the  complainant  had  an  opportu- 
nity to  claim  the  right ;  and  hence,  a  decree  rendered  in  vacation  on  de- 
murrer, dismissing  the  bill,  without  first  affording  the  c  mplainant  an 
opportunity  to  amend,  is  erroneous,  and,  on  appeal,  this  court  will  re- 
verse the  decree  and  remand  the  cause,  that  the  appellant  may  amend  his. 
bill,  if  he  so  elect. 

Appeal  from  Butler  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster. 

The  bill  in  this  cause  was  filed  by  John  Kingsbury  against 
John  T.  Milner  and  Henry  W,  Caldwell,  for  the  purpose  stated 
in  the  opinion.  It  appears  from  the  averments  of  the  bill,  that 
in  1866,  the  appellant,  by  two  separate  contracts,  sold  to  the 
appellees  two  tracts  of  land  in  Butler  county,  one  containing 
640  acres,  and  the  other,  240  acres,  both  of  which  were  mainly 
valuable  for  the  pine  timber  thereon ;  that  the  tract  containing 
640  acres  was  sold  for  $3200,  of  which  $-^200  was  paid  in  cash 
and  the  balance  was  payable  on  1st  January,  1867;  that  appel- 
lant executed  and  delivered  to  appellees  a  bond,  conditioned  to 
make  them  title  to  this  tract  on  payment  by  them  of  the  bal- 
ance of  the  purchase-money;  that  in  January,  1867,  the  appel- 
lant "signed  and  sealed"  a  deed  to  this  tract,  with  warranty, 
and  left  same  with  an  agent  with  instructions  to  deliver  it  to 
the  appellees  when  they  paid  the  balance  of  the  purchase-money, 
and  not  otherwise,  but  that  afterwards,  by  means  unknown  to 
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appellant,  they  obtained  possession  of  said  deed,  without  having 
first  paid  said  purchase-money,  and  without  the  authority  of  ap- 
pellant; that  the  appellant  executed  a  deed  conveying  the  tract 
containing  240  acres  to  the  appellees  when  they  made  the  pur- 
chase, with  covenant  of  warranty ;  that  the  price  of  this  tract 
was  $1200,  which,  it  is  claimed  by  the  bill,  has  never  been  paid  ; 
that  the  appellees  took  possession  of  both  of  said  tracts  soon  af- 
ter their  said  purchases,  and  cut  off  of  said  lands  and  used  all 
the  valuable  timber  thereon,  of  the  value  of  about  $4000,  and 
that  the  lands  without  the  timber  are  of  but  little  value.  It  is 
also  shown  by  the  bill,  that  the  appellees  were  evicted  from  the 
tract  containing  240  acres  and  of  one-half  of  the  other  tract  in 
January,  1878,  in  the  manner  stated  in  the  opinion,  and  that  the 
appellees  had  brought  two  suits  at  law  to  recover  damages  for 
breaches  of  covenants  of  warranty  contained  in  said  deeds. 
The  appellees  interposed  a  demurrer  to  the  bill  attacking  the 
equity  thereof  on  several  grounds,  which  it  is  unnecessary  to  set 
out,  and  the  Chancery  Court  sustained  the  denmrrer  and  dis- 
missed the  bill.  The  decree  dismissing  the  bill  was  rendered 
in  vacation.     This  decree  is  here  assigned  as  error. 

Watts  &  Sons,  John  Gamble  and  J.  C.  Richardson,  for  ap- 
pellant. 

BuELL  &  Lane,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J.— This  is  a  bill  filed  by  the  appellant  to 
enforce  a  vendor's  lien  on  certain  lands  sold  by  him  to  the  ap- 
pellees. It  seeks  also,  incidentally,  to  enjoin  the  suits  at  law 
instituted  by  appellees  for  alleged  breaches  of  warranty  of  the 
title  of  the  same  lands,  and  to  recover  damages  for  the  cutting  by 
defendants  of  a  large  quantity  of  timber  removed  from  the  land  in 
controversy.  There  are  two  separate  tracts  of  this  land,  one 
containing  two  hundred  and  forty  acres,  and  the  other  six  hun- 
dred and  forty  acres. 

So  far,  in  the  first  place,  as  concerns  the  240  acre  tract,  which 
was  sold  in  April,  1866,  it  is  sufficient  to  say,  that  the  title  it- 
self shows  an  entire  failure  of  consideration.  The  title  of  this 
land  is  admitted  to  have  proved  defective,  the  premises  having 
been  recovered  from  the  vendees  by  paramount  title  in  an  action 
of  ejectment,  without  any  alleged  fault  or  collusion  on  their  part. 
The  purchasers  having  been  thus  dispossessed  by  a  superior  title, 
and  the  deed  of  conveyance  containing  a  warranty,  it  is  clear 
that  the  effort  to  enforce  collection  of  the  note  given  for  the 
purchase-money  is  inequitable. 
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And  the  same  is  true  of  half  of  the  640  acre  tract,  which  was 
sold  in  January  of  the  same  year.  Three  hundred  and  twenty 
acres  of  this  tract  were  recovered  from  appellees  in  an  action  of 
ejectment  instituted  by  the  heirs  of  one  Roberts,  who  also  ob- 
tained a  judgment  in  the  same  suit  for  over  nine  hundred  dol- 
lars, by  way  of  rent  or  mesne  profits.  The  amount  of  purchase- 
money  sought  to  be  enforced  against  this  tract  is  about  one 
thousand  dollars.  The  relative  value  of  these  two  half  sections 
of  land  is  not  averred  in  the  bill,  and  being  equal  in  area,  the  pre- 
sumption of  equality  is  not  unfair.  Indulging  such  a  conclusion, 
it  is  plain  that  the  complainant  would  be  indebted  to  the  defend- 
ants in  a  larger  sum  than  they  owed  hiTn,  by  reason  of  the 
abatement  necessary  to  be  made  in  the  original  purchase-money 
of  the  land.  The  price  of  the  land  being  five  dollars  per  acre, 
the  half  section  from  which  the  defendants  were  evicted  would 
be  worth  the  sum  of  sixteen  hundred  dollars,  or  six  hundred  dol- 
lars more  than  complainants  claim,  saying  nothing  of  interest,  and 
costs  of  suit.  In  actions  for  the  recovery  of  damages  based  on  a 
broken  covenant  of  warranty,  in  case  of  eviction,  the  better  rule 
is,  that  the  measure  of  damages  would  be  the  purchase-money,  or 
consideration,  with  interest,  and  the  costs  of  the  ejectment  suit. 
Bihb  V.  Freeman^  59  Ala.  612;  Pitcher  v.  Livingston,  4:  Amer. 
Dec.  229 ;  MarUand  v.  Crump,  27  Ih.  230 ;  1  Sedgwick  Dam. 
(7th  Ed.)  p.  316,  (157-8) ;  2  Greenl.  Ev.-  §  264.  An  abatement 
of  a  like  sum  can  be  enforced  in  this  action,  but  the  damages 
for  mesne  profits  could  not  be  included. — Staats  v.  Ten  Eyck, 
2  Amer.  Dec.  254. 

It  requires  no  argument  to  show  that  a  bill  seeking  to  en- 
force such  a  claim  is  entirely  devoid  of  equity.  The  bill  ad- 
mits the  fact  of  defendants'  eviction  by  paramount  title,  and 
the  fact  of  warranty,  and  yet  seeks  to  enforce  payment  of  the 
entire  purchase-money.  It  is  in  the  very  teeth  of  the  funda- 
mental principle  of  every  court  of  conscience,  that  he  who  seeks 
equity  must  do  equity. 

The  allegation  that  the  deed  for  one  of  the  tracts  of  land  was 
delivered  by  appellant's  agent  to  the  appellees,  without  authority 
and  aganst  instructions,  gives  no  equity  to  the  bill.  Conceding 
the  truth  of  this  averment,  the  deed  would  be  without  validity, 
and  the  action  on  its  alleged  breaches  of  covenant  for  war- 
ranty could  be  adequately  defended  at  law. — Ftdler  v.  Holli-s, 
57  Ala.  435. 

The  claim  for  damages  urged  in  the  bill  for  timber  cut  on 
the  land  by  the  vendees,  is  entirely  untenable.  The  considera- 
tion agreed  on  was  for  both  the  land  and  the  timber,  the  latter 
being  of  course  a  part  of  the  realty.  It  is  obvious  that  no  ad- 
ditional claim  can  be  preferred  for  the  timber. 
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We  see  no  error  in  the  decree  of  the  chancellor  sustaining 
the  demurrer  to  the  bill,  and  dissolving  the  injunction. 

The  chancellor  erred,  however,  in  dismissing  the  bill  without 
first  affording  complainant  the  opportunity  of  amendment. 
This  dismissal  was  in  vacation,  the  cause  having  been  submitted 
for  decree  on  demurrer. 

The  general  rule  is  now  firmly  settled,  that,  under  our  stat- 
utes, the  right  of  amendment  is  a  privilege  which  must  be 
claimed  in  due  time  by  the  party  entitled  to  it,  and  in  the  ab- 
sence of  a  timely  request  for  such  permission,  by  motion  in  the 
primary  court,  the  question  can  not  be  raised  for  the  first  time 
in  the  appellate  court. — Brock  v.  8.  (&  JV.  H.  R.  Co.,  65  Ala.  79  ; 
Guilford  V.  Kendall.,  42  Ala.  651. 

But  this  rule  should,  in  our  judgment,  be  confined  to  cases 
where  the  party  complaining  of  injury  has  had  some  opportun- 
ity of  claiming  the  privilege,  which  can  not  be  when  the  dis- 
missal is  in  vacation.  In  Bishop  v.  Wood,  59  Ala.  253,  the 
principle  was  so  announced  as  applicable  to  cases  where  the  eq- 
quity  of  a  bill  was  drawn  in  question  incidentally,  though  a 
dictum  occurs  intimating  a  contrary  rule  where  the  equity  of  a 
bill  is  assailed  on  demurrer.  This  might  be  reasonable  if  the 
decree  were  rendered  in  term  time,  wlien  the  parties  are  pre- 
sumed to  be  present,  for  then  the  privilege  of  amendment  could 
at  once  be  claimed.  But,  in  our  opinion,  it  is  and  should  be 
otherwise,  when  the  action  of  the  chancellor  is  taken  in  vaca- 
tion, under  the  provisions  of  the  statute,  or  the  rule  of  practice 
authorizing  such  decrees.— Code,  1876,  §§  3896-97;  Rule  80,  p. 
172,  Code. 

The  appellant  had  a  right  to  have  the  judgment  of  the  court 
on  his  demurrer.  The  whole  system  of  amendments  is  based 
upon  this  theory,  and  without  it  the  privilege  of  amendment 
would  be  futile.  To  hold  otherwise  would  be,  in  effect,  to 
adopt  the  legal  dogma  of  professional  infallibility,  which  would 
render  nugatory  the  necessity  of  all  such  amendments.  The 
language  of  the  statute  is  general  in  terms,  that  "either  before 
or  after  judgment  on  demurrer,  the  court  7nust  permit  an  amend- 
ment of  the  pleadings,  and  such  amendment  must  cause  no  de- 
lay in  the  trial  of  the  cause,  unless  injustice  would  thereby  be 
done." — Code,  §  3006.  It  was  announced  in  Little  v.  Snedicor, 
52  Ala.  167,  170,  as  a  general  rule,  that  the  better  practice  is 
not  to  dismiss  a  bill  without  tendering  the  opportunity  to  amend, 
and  that "  such  a  practice  would  best  comport  with  the  spirit  of  our 
liberal  statute  of  amendments."  'The  register  in  chancery  is  au- 
thorized, on  notice  to  the  opposing  party,  to  allow  such  amend- 
ments, so  as  not  unnecessarily  to  delay  the  cause. — Code,  §  3791. 

We  hold,  therefore,  that  when  a  cause  is  submitted  for  de- 
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cree  in  vacation,  the  bill  should  uot  be  dismissed  without  afford- 
ing the  opportunity  of  amendment. 

For  this  error  of  the  chancellor  the  decree  must  be  reversed 
and  the  cause  remanded,  that  the  appellant  may  have  the  privi- 
lege of  amending  his  bill,  if  he  so  elect. 


Munchus  V,  Harris. 

Sill  in  Equity  hy  Widow  for  Specific  Performance  of  Con- 
tract of  Purchase  hy  Deceased  Husband  of  Homestead. 

1.  Homestead  exemption  in  favor  of  widoiv  ;  hy  what  lav;  determined. 
Except  as  against  creditors  of  a  decedent,  the  right  of  the  widow  to  a 
homestead  exemption  is  determined  by  the  law  in  force  at  the  time  of  the 
decedent's  death. 

2.  Same ;  may  he  carved  oat  of  equitable  estate. — An  equitable  title, 
which  the  husband  had  in  the  homestead,  at  the  time  of  his  death,  under 
a  contract  of  purchase,  under  which  a  part  of  the  purchase-money  had 
been  paid,  but  no  conveyance  of  the  legal  title  made,  will  support  a  right 
in  the  widow  (there  being  no  minor  children)  to  a  homestead  exemption ; 
and  such  homestead  is  protected,  as  against  third  persons,  from  levy  and 
sale. 

3.  Homestead  exemption  in  favor  of  widow ;  when  not  affected  by  re- 
moval from  the  State. — Under  the  act  of  April  23d,  1873,  if  a  man  die  leav- 
ing a  widow,  but  no  minor  children,  and,  at  the  time  of  his  death,  he 
was  a  resident  of  this  State,  and  then  occupied  as  a  homestead  a  house 
and  lot,  which,  under  the  act,  was  exempt  to  him,  the  right  of  the  widow 
to  a  homestead  exemption  in  the  lot,  as  defined  by  the  provisions  of  the 
act,  attached  on  the  death  of  the  husband  ;  and  this  right,  so  far,  at  least, 
as  concerned  the  decedent's  creditors,  was  not  destroyed  by  her  subse- 
quent removal  from  the  State. 

4.  Homestead  exemption  ;  extent  of,  under  act  of  April  23,  1873. — The 
homestead  exemption  in  favor  of  the  surviving  widow  and  minor  child 
or  children,  provided  by  the  act  of  April  23d,  1873,  extended  only  to  a 
mere  retention  by  them  of  the  possession  of  the  homestead,  until  it  was 
"  ascertained  whether  the  estate  was  solvent  or  insolvent ;"  and  it  only 
vested  in  them  absolutely  in  the  event  of  the  insolvency  of  the  estate.  The 
ascertainment  of  insolvency  contemplated  i^y  the  act,  was  a  regular  de- 
claration of  insolvency  by  proceedings  in  the  probate  court — a  judicial 
ascertainment  according  to  the  statutorj^  practice  regulating  such  a  pro- 
cedure. 

5.  Allegations  and  proof;  when  there  is  a  variance. — ^There  is  a  fatal 
variance  between  the  allegations  and  proof,  when,  in  the  bill,  filed  by  a 
surviving  widow,  whose  husband  died  while  the  exemption  act  of  April 
23d,  1873,  was  of  force,  leaving  no  minor  children,  in  which  she  seeks  the 
specific  performance  of  a  contract  of  purchase  made  by  the  husband  of  a 
house  and  lot,  which  he  occupied  at  the  time  of  his  death  as  a  homestead, 
and  which  was  exempt  to  him,  as  such,  under  the  act,  the  complainant 
claims  the  entire  ownership  of  the  title  of  which  the  husband  died  seized, 
while  the  proof  shows,  that  the  husband's  estate  had  not  been  judicially 
ascertained  to  be  insolvent,  and,  therefore,  her  ownership  was  only  a  right 
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to  retain  the  homestead,  as  against  ordinary  creditors  and  the  heirs,  until 
the  fact  of  insolvency  has  been  so  ascertained. 

6.  Decree  dismissing  bill  absolutely  for  variance  between  the  allegations 
and  proof ;  ivhen  this  court  will  reverse,  and  enter  decree  dismissing  bill 
without  prejudice. — A  decree  of  the  chancery  court  dismissing  a  bill  on 
account  of  a  fatal  variance  between  the  allegations  and  proof,  which  may 
possibly  be  remedied  by  amendment,  will,  on  appeal,  be  reversed  by  this 
court,  and  a  decree  here  entered  dismissing  the  bill  without  prejudice. 

Appeal  from  Butler  Chancery  Court. 

Heard  before  Hon.  H.  Austill. 

Tlie  bill  in  this  cause  was  filed  by  Anna  W.  Munchus  against 
Emily  E.  Harris,  and  Jonas  W.  Jones,  as  the  administrator  of 
the  estate  of  Joseph  K.  Munchus,  deceased,  for  the  purpose 
stated  in  the  opinion.  Munchus  died  in  October,  1873,  leaving 
him  surviving  his  widow,  the  complainant,  and  three  adult, 
but  no  minor  children.  At  the  time  the  bill  was  filed  his  estate 
had  not  been  declared  insolvent.  An  amendment  to  the  bill, 
which  was  taken  as  confessed,  by  decree  jjro  eoiif'esso,  averred, 
that  the  estate  was  in  fact  insolvent.  The  original  bill  was  filed 
on  12th  January,  1876.  The  evidence  shows  that  the  complain- 
ant, at  some  time  during  that  month,  moved  to  Texas,  but 
whether  before  or  after  the  bill  was  filed,  is  not  clear.  The 
other  facts  are  sufficiently  stated  in  the  opinion.  On  the  hear- 
ing had  on  the  pleadings  and  proof,  the  chancellor  was  of  the 
opinion,  that  the  complainant  had  lost  lier  right  to  relief  by  her 
change  of  residence,  and  caused  a  decree  to  be  entered  dismiss- 
ing the  bill  absolutely  and  unconditionally  as  to  her,  but  "with- 
out prejudice  to  the  rights  of  the  legal  representative  or  cred- 
itors of  the  estate  of  J.  K.  Munchus,  deceased."  This  decree 
is  here  assigned  as  error. 

Herbert  &  Buell,  for  appellant, — (1).  Appellant's  husband 
having  died  in  October,  1873,  appellant's  exemption  rights,  as 
his  widow,  are  to  be  determined  by  the  statute  then  in  force, 
which  was  the  aet  of  April  23d,  1873  (Pamph.  Acts,  1872-3, 
p.  64). — Rottenherry  v.  Pipes,  53  Ala.  447 ;  Taylor  v.  Taylor,. 
lb.  135.  Appellant  having  selected  the  homestead,  and  having 
tendered  the  balance  due  for  the  lot,  and  it  being  established  by 
the  amended  bill  and  the  decree  pro  cmifesso  thereon,  that  the 
estate  of  Munchus  is  insolvent,  her  right  to  have  the  title  con- 
veyed to  her  became  perfect  and  complete.  (2).  She  did  not 
forfeit  this  right  by  her  removal  to  Texas  pending  her  suit. 
The  act  of  April  23d,  1873,  does  not  limit  a  homestead  exemp- 
tion in  favor  of  the  widow  and  minor  children  to  residents  of 
this  State,  or  to  those  wlio  continue  as  such  ;  nor  does  it  re<iuire 
occupancy  of  the  premises  so  exempted,  differing  materially  in 
this  respect  from  the  statutes  exempting  homesteads  from  sale 
under  execution.     The  homestead,  under  that  act,  is  exempt 
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from  the  payment  of  decedent's  debts ;  and  if  his  estate  is  in- 
solvent, it  is  also  exempt  from  the  claims  of  heirs.  It  follows, 
that  if  there  was  a  forfeiture,  the  title  is  in  abeyanee,  and  the 
homestead  belongs  to  nobody.  Cases  cited  on  this  proposition : 
Johnson  V.  Gaylmrl,  41  Iowa,  362;  Green  v.  Crow,  17  Texas, 
180;  Beeves  v.  Petty,  U  Texas,  249.  (3).  The  equity  to  the 
homestead  under  the  contract  of  purchase  will  support  appel- 
lant's claim  of  exemption. —  Weber  v.  Short,  55  Ala.  311; 
Thompson  on  Homestead^  §§  170,  171,  172. 

Gamble  &  Bolling,  contra. — (1).  The  bill  in  this  cause  was 
Hied  on  12th  January,  1876.  The  proof  shows  that  appellant 
moved  to  Texas  during  the  month  of  January,  but  it  is  not 
shown  whether  she  moved  before  or  after  she  filed  her  bill. 
Her  removal  to  Texas  was  a  change  of  domicil,  a  voluntary 
abandonment  of  the  homestead,  and  a  forfeiture  of  any  claim 
of  exemption  she  may  have  had. — McConnaughy  v.  Baxter,  55 
Ala.  379;  Boyd  v.  Beck,  29  Ala.  703;  13  Ala.  805;  Miller  v. 
Marx,  55  Ala.  330,  and  authorities  cited ;  Keiffer  v.  Barney, 
31  Ala.  192;  Boykin  v.  Edwards,  21  Ala.  261;  Alston  v.  Ul- 
man,  39  Tex.  157 ;  Jordan  v.  Godnwm,  19  Tex.  275 ;  Thomp. 
■on  Homestead,  §§  91,  93,  263,  284;  Trawick  v.  Harris,  8  Tex. 
^12 ;  Flnley  v.  Sly,  44  Ind.  269 ;  Bell  v.  Schwarz,  37  Texas, 
572 ;  Austin  v.  Stanley,  46  N.  H.  51 ;  Jarvais  v.  Moe,  38  Wis. 
448 ;  Harper  v.  Forbes,  15  Cal.  202.  (2).  The  husband  not 
having  paid  all  the  purchase-money,  he  did  not,  at  the  time  of 
his  death,  have  a  perfect  equity  in  the  lot  occupied  by  him  as 
a  homestead ;  and  he  not  having  the  legal  title,  we  insist,  that 
the  lot  was  not  the  subject  of  a  homestead  exemption  in  favor 
-of  appellant. — Thompson.on  Homestead,  §  167,  and  authorities 
cited  in  note  1. 

SOMERYILLE,  J. — The  bill  in  this  case  is  one  for  specific 
performance.  It  is  filed  by  the  appellant,  Anna  W.  Munchus, 
as  the  widow  of  J.  K.  Munchus,  deceased,  to  compel  the  appel- 
lee, Emily  E.  Harris,  to  convey  to  her  the  title  of  decedent's 
homestead,  which  he  is  alleged  to  have  purchased,  but  not  en- 
tirely paid  for,  prior  to  his  death.  The  oifer  of  the  bill  is  to 
pay  the  unpaid  balance  of  the  purchase-money,  and  the  prayer 
is  for  a  conveyance  by  the  vendor  to  appellant.  It  is  shown 
that  the  decedent  left  surviving  him  his  widow,  and  three  adult 
children.  The  latter,  though  heirs,  are  not  made  parties,  but 
no  objection  seems  to  have  been  taken  on  this  ground. 

As  the  intestate  died  in  October,  1873,  the  rights  of  the  ap- 
pellant are  to  be  determined  by  the  act  of  April  23d,  1873, 
which  was  the  law  in  force  at  this  date,  regulating  the  sul^ject 
■of  exemptions,  although,  as  against  creditors  of  the  decedent, 
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the  law  in  force  at  the  time  of  the  creation  of  a  debt  by  con- 
tract would  govern. — Davis  v.  Da/vis,  63  Ala.  293 ;  Rottenberry 
V.  Pipes,  53  Ala.  447. 

The  theory  of  the  bill  is  that  the  title  of  which  the  intestate 
died  seized  vested  absolutely  in  the  widow,  and  that  the  heir& 
had  no  interest.  Conceding  that  the  allegations  of  the  bill 
were  true,  they  showed  an  equitable  title  in  the  land  to  have 
been  in  the  deceased,  under  a  contract  of  purchase,  and  this 
would  be  that  character  of  estate  from  which  a  homestead  could 
be  carved,  and  which  would  be  protected  from  levy  and  sale  as 
against  third  persons.  —  Weber  v.  Short,  55  Ala.  319 ;  £lue  v. 
Mue,  38  111.  10 ;  Thomp.  on  Homestead  &  Ex.  §§  lTO-1.  Nor 
was  it  necessary,  as  the  decree  of  the  chancellor  assumes,  that 
the  complainant  should  have  been  in  actual  occupancy  of  the 
property  at  the  time  of  the  filing  of  the  bill.  If  the  decedent 
was  a  resident  of  the  State,  at  the  date  of  his  death,  and  then 
occupied  the  house  and  lot  in  question  as  a  homestead,  this 
would  fulfill  the  requirements  of  the  statute,  so  far  as  concerns, 
at  least,  the  creditors  of  the  deceased. — Green  v.  Crow,  17  Tex. 
Eep.  180. 

There  is  a  fatal  variance,  we  think,  between  the  allegations  of 
the  bill  as  to  the  complainant's  ownership  or  claim  of  interest 
in  the  property  in  question,  and  the  proof  in  the  case.  The 
claim  set  up  in  the  bill  is  the  entire  ownership  of  the  decedent's 
title  of  which  he  died  possessed,  free  from  the  claim  of  the 
heirs.  The  ownership  proved  is  only  a  right  on  appellant's  part 
to  retain  the  homestead,  as  against  ordinary  creditors  and  against 
the  heirs,  until  the  insolvency  of  the  estate  is  ascertained. 

The  exemption  law  in  force  at  the  time  of  Munchus'  death 
provided  for  a  homestead  exemption  for  the  benefit  of  the 
widow,  and  any  minor  child  or  children,  who  might  survive 
him,  and  allowed  the  premises,  not  exceeding  two  thousand  dol- 
lars in  value,  to  be  "  retained  "  by  them  until  it  was  "  ascertained 
whether  the  estate  was  solvent  or  insolvent ;"  and  if  the  estate 
was  proved  to  be  insolvent,  it  vested  in  them  absolutely. — Acta 
1872-3,  §§  3  and  15,  pp.  65,  69;  Miller  v.  Marx,  55  Ala.  322. 

It  was  decided,  at  the  present  term,  in  the  case  of  Baker  v. 
Keith,  that  the  ascertainment  of  insolvency,  referred  to  in  this 
act,  is  a  regular  declaration  of  insolvency  by  proceedings  in  the 
probate  Qonrt,  judicially  ascertained  according  to  the  statutory 
practice  regulating  such  a  procedure.  We  adhere  to  the  rule 
there  announced.  There  may,  perhaps,  be  cases  of  collusion, 
or  such  gross  dereliction  of  duty  on  the  part  of  an  administra- 
tor so  closely  allied  to  fraud,  as  would,  on  proper  averment  and 
proof,  take  a  case  out  of  the  operation  of  this  rule,  and  dis- 

?ense  with  the  necessity  of  an  actual  declaration  of  insolvency^ 
'his  point  is  not,  however,  before  us  for  decision. 
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For  the  variance  above  mentioned  between  the  allegata  and 
jprohata^  the  dismissal  of  complainant's  bill  may  be  considered  as 
free  from  error.  This  point,  and  the  materiality  of  such  a  va- 
riance, are  fully  settled  by  the  past  decisions  of  this  court,  which 
we  refer  to  without  discussion. —  Winter  v.  Merr'ick  cfe  aSIow^, 
ante,  86 ;  C?'abb  v.  Thomas,  25  Ala.  212 ;  Larkins  v.  Biddle, 
21  Ala.  252. 

As  these  defects  may  be  remedied  possibly  by  amendment,  it 
was  proper  to  dismiss  the  bill  without  prejudice,  and  the  chan- 
cellor having  failed  to  do  this,  we  feel  it  to  be  our  duty,  pursu- 
ant to  the  usual  practice  of  this  court  in  such  cases,  to  reverse 
the  decree  of  the  chancellor,  and  render  the  decree  here  which 
he  should  have  done.  The  decree  is  accordingly  reversed,  and 
the  bill  is  here  dismissed,  at  the  cost  of  the  appellant,  without 
prejudice  to  the  rights  of  complainant  or  other  interested  par- 
ties.— Came7'on  v.  Abbott,  30  Ala  416. 


Slaughter  v.  McBride  and  Latimer. 

Ejectment. 

1.  Homestead  exemption  by  widow  ;  ivhat  law  governs. — The  surviving 
widow's  claim  of  homestead  exemption  takes  effect  at  the  death  of  the 
husband,  and  is  controlle'd  by  the  law  then  of  force,  with  the  single 
qualification  that,  as  against  debts  of  the  husband,  it  is  governed  in 
quantity  by  the  laws  of  force  when  the  debt  was  contracted. 

2.  Same. — A  widow,  whose  husband  died  after  the  passage  of  the  act 
of  April  23,  1873,  by  which  all  former  exemption  statutes  were  repealed, 
and  prior  to  the  passage  of  the  act  of  February  9,  1877,  by  which  such 
statutes  were  re-enacted,  is  entitled  to  no  homestead  exemptions  what- 
ever, as  against  a  debt  of  her  husband  which  was  contracted  before  the 
constitution  of  1868  became  binding. 

3.  Ejectment ;  what  title  will  support. — Ejectment  can  only  be  main- 
tained on  a  legal  title  and  right  to  the  immediate  possession. 

4.  Deed  of  homestead ;  tuhen  void. — A  deed,  executed  by  a  married 
man  of  his  homestead  after  the  constitution  of  1868  went  into  effect, 
without  the  voluntary  signature  and  assent  of  his  wife,  is  void  as  a  con- 
veyance of  the  legal  title,  although  the  deed  was  executed  in  payment  of 
a  debt  contracted  by  him  in  1859 ;  and  it  will  not,  therefore,  support  an 
action  of  ejectment  brought  by  the  grantee,  after  the  death  of  the  gran- 
tor, against  the  surviving  widow  of  the  latter,  for  the  recoverj-^  of  such 
homestead. 

Appeal  from  Montgomery  Circuit  Court. 
Tried  before  Hon.  John  P.  Hubbard. 

Ejectment  by  J.  B.  and  Georgia  Ann  Slaugliter  against  Mc- 
Bride and  Latimer, .  for  the  recovery  of  a  tract  of  land  in  the 
Vol.  lxix. 
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possession  of  McBride,  as  tenant  of  Latimer.  The  facts  are 
stated  in  the  opinion.  The  Circuit  Court  charged  the  jury  on 
the  written  request  of  the  defendants,  tliat  if  they  believed  the 
evidence,  they  must  find  for  the  defendants,  and  refused  a 
charge  asked  by  the  plaintiffs  in  writing,  instructing  the  jury, 
that,  if  they  believed  the  evidence,  they  must  find  for  the 
plaintiffs.  The  charge  given  and  the  refusal  to  charge  as  re- 
quested, were  separately  excepted  to  by  the  plaintiffs,  and  are 
here  assigned  as  erroV, 

SiiAYEK  &  Hltcheson,  for  appellants.  (I^o  brief  came  to  the 
hands  of  the  reporter.) 

H.  C.  Tompkins,  contra.  The  constitution  of  1868  declares 
every  mortgage  or  other  alienation  of  the  homestead  is  void,  un- 
less it  has  the  voluntary  assent  and  signature  of  the  wife.  This 
provision  does  not  merely  provide  for  an  exemption,  but  it 
establishes  a  rule  of  conveyance. — Con.  of  1868,  Art.  xix,  §  2; 
Kennedy  v.  Staeey,  1  Baxter,  220;  Thompson's  Homestead  and 
Exemptions,  §  474. 

STONE,  J. — The  plaintiff,  Georgia  Ann  Slaughter,  nee 
Latimei*,  asserts  claim  to  the  land  in  controversy  under  a  deed 
executed  by  Joel  Latimer  in  1869.  At  that  time  Joel  Latimer 
resided  on  the  lands  as  a  homestead,  and  continued  to  reside 
upon  them  until  his  death  in  1874.  When  said  conveyance 
was  executed,  Joel  Latimer  was  a  married  man,  and  his  wife 
did  not  join  him  in  the  conveyance.  She  survived  him,  and 
defends  this  suit  as  landlord,  claiming  a  right  to  the  possession. 
The  tract  of  land  sued  for  contains  only  seventy  acres,  and 
when  the  deed  was  executed,  its  value  did  not  exceed  five  hun- 
dred dollars. 

The  deed  from  Joel  Latimer  to  Georgia  Ann  Slaughter  re- 
cites as  its  consideration,  that  he,  Joel,  in  1859  became  adminis- 
trator of  the  estate  of  said  Georgia  Ann's  father,  of  which  she, 
the  said  Georgia  Ann,  was  sole  distributee,  and  that  as  such  ad- 
ministrator he  had  received  a  large  sum  of  money — $5,000  or 
more — which  he  had  never  paid  or  accounted  for.  This  money 
was  received  by  Joel  in  1859,  and  the  conveyance  was  made  in 
partial  payment  of  it. 

It  is  settled  by  our  decisions  that  the  surviving  Avidow's  claim 
of  homestead  exemption  takes  effect  at  the  death  of  the  hus- 
band, and  is  controlled  by  the  law  then  of  force,  with  the  single 
qualification  that,  as  against  debts  of  the  husband,  it  is  governed' 
in  quantity  by  the  law  of  force  when  the  debt  was  contracted. 
Watts  V.  Btcrnett,  56  Ala.  340;  Wilson  v.  Brovm,  58  Ala. 
62 ;  Blum  v.  Carte?',  63  Ala.  235  ;  Giddens  v.  Williamson,  65 
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Ala.  439.  Now,  as  the  debt  of  Latimer  to  Mrs,  Slaughter  was 
contracted  before  the  constitution  of  1868  became  bindine:,  and 
Mr.  Latimer  died  after  the  act  of  April  23,  1873,  had  repealed  all 
former  exemption  statutes,  and  before  they  were  re-enacted, 
February  9th,  1877,— Code  of  1876,  §  2844— it  follows  that  as 
against  Mrs.  Slaughter's  claim,  Mrs.  Latimer  is  entitled  to  no 
homestead  exemption  whatever.  This,  because  at  the  time  her 
homestead  exemption  accrued  by  her  husband's  death  in  1874, 
there  was  no  statute  in  force  which  secured  exemptions  against 
debts  contracted  before  the  constitution  of  1868  became  bind- 
ing.— Lovelace  v.   Webb,  62  Ala.  271. 

The  present  action,  however,  is  brought,  and  can  be  main- 
tained only  on  Mr.  Latimer's  deed,  which  bears  date  in  1869. 
Ejectment  can  only  be  maintained  on  a  legal  title  and  right  to 
the  immediate  possession.  Mrs.  Slaughter  must  recover  on  her 
deed,  or  she  can  not  recover  at  all ;  and  her  right  of  recovery 
must  date  from  the  date  of  her  deed.  The  law  courts  can  deal 
only  with  legal  rights,  and  can  enforce  only  legal  remedies. 
The  fact  that  tlie  land  in  controversy  can,  by  proper  proceed- 
ings, be  made  subject  to  a  debt  contracted  in  1859,  can  hot  aid 
a  legal  title  w^hich  dates  only  from  1 869.  Till  that  deed  was 
made.  Mrs.  Slaughter  had  no  jus  in  re.  As  a  muniment  of 
title  to  support  an  action  of  ejectment,  that  conveyance  was 
void  under  the  constitution  of  1868^  because  it  was  Latimer's 
homestead,  and  was  executed  without  the  volunatary  signature 
and  assent  of  his  wife. — Miller  v.  Marx,  55  Ala.  322 ;  Mc- 
Guire  V.   Van  Pelt,  Ih.  344. 

Affirmed. 

At  a  subsequent  day  of  the  term,  the  appellants^  by  their  at- 
torneys. Shaver  &  Hutcpieson,  applied  for  a  rehearing,  in  sup- 
port of  which  they  contended  as  follows  :  (1).  The  debt  in  pay- 
ment of  which  this  deed  wa^  executed,  was  contracted  prior  to 
the  constitution  of  1868,  namely,  in  1859.  The  deed  was  made 
in  1869,  after  the  constitution  became  binding.  At  the  time 
the  debt  was  contracted,  no  mode  of  alienation  of  the  home- 
stead was  prescribed,  and  the  husband  could  convey  without 
the  wife's  signature  and  assent.  To  pronounce  the  deed  void, 
because  it  does  not  conform  to  the  mode  of  alienation  pre- 
scribed by  the  constitution  of  1868,  is  to  make  that  provision 
of  the  constitution  retroactive.  But  such  a  construction  would 
impair  the  obligation  of  contracts,  and  hence,  would  be  viola- 
tive of  the  Federal  constitution. — Thomp.  on  Hom.  §^  10,  11, 
12,  292,  469;  Gunn  v.  Barry,  16  Wall.  610;  Edwards  v. 
Kearzey,  96  U.  S.  595.  (2).  "  A  conveyance  to  secure  a  debt 
which  is  privileged  against  the  homestead  exemj^tion  will  pass 
the  right  of  homestead,  although  the  signature  of  the  wife  is 

Vol.  lxix. 
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imperfectly  acknowledged  or  attested,  or  although  the  wife 
does  not  join  in  the  deed  at  all,  since,  as  to  such  debt,  there  is 
no  homestead  exemption. '''' — Thomp.  on  Horn.  §  469  ;  Wood  v. 
Lord,  51  N.  H.  448 ;  Strachn  v.  Foss,  42  N.  H.  46  ;  Biirnside 
V.  Terry,  51  Ga.  186,  (3).  The  homestead  exemption  clause 
of  the  constitution  of  1868,  by  express  terms,  applies  to  "  any 
debt  contracted  since  the  13th  day  of  July,  1868,  or  after  the 
ratification  of  this  constitution^''  And  it  further  provides  that 
"  such  exemption,  however,  shall  not  extend  to  any  mortgage 
lawfully  obtained,  but  such  mortgage  or  other  alienation  of 
such  homestead,  by  the  owner  thereof,  if  a  married  man,  shall 
not  be  valid  without  the  voluntary  signature  and  assent  of  the 
wife  of  the  same."  Here  we  have  a  single  section  of  the  con- 
stitution creating  and  defining  a  homestead  and  limiting  it  to 
certain  debts  in  the  first  part,  and  prescribing  a  mode  of  aliena- 
tion of  such  homestead  at  the  conclusion.  The  words,  such 
homestead,  necessarily  refer  to  the  homestead  therein  created 
and  defined.  As  to  debts  contracted  prior  to  the  dates  men- 
tioned in  the  constitution,  such  homestead  did  not  exist ;  but  as 
to  those  debts,  another  homestead  existed,  and  no  mode  of 
alienation  of  that  homestead  has  ever  been  enjoined.  The 
mode  of  conveyance  is  expressly  limited  to  the  homestead 
therein  created.  Expressum  facit  cessare  taciturn.  There  is 
no  reason  for  holding  that  the  first  part  of  the  constitutional 
provision  under  consideration  has  merely  ^prospectine  operation, 
and  that  the  the  remainder  is  T'^^ro^ec^ft'^  in  its  operation.  (4). 
There  are  two  homesteads  recognized  by  the  law,  the  home- 
stead of  the  husband  or  head  of  the  family  and  the  widow's 
homestead.  The  husband's  homestead  terminates  at  his  death  ; 
the  widow's  vests  at  that  time  and  is  dependent  upon  the  law 
then  of  force.  The  husband's  homestead,  then,  is  a  life  estate  ; 
but  in  the  conveyance  in  this  case,  the  husband  reserves  a  life 
estate  in  the  land  conveyed — hence  he  does  not  convey  his 
homestead,  and  at  his  death  in  1874,  under  the  law  then  in 
force,  the  widow  was  entitled  to  no  homestead  as  against  a  debt 
contracted  before  the  constitution  of  1868  became  binding,  and 
hence  there  was  then  nothing  to  prevent  the  conveyance  of  the 
remainder  in  fee  taking  effect. — Thom.  on  Homestead  and  Ex- 
emptions, §  543  ;  Lovelace  v.  Webb,  62  Ala.  271. 

STONE,  J. — In  response  to  the  application  for  a  rehearing, 
we  will  add,  that  the  ruling  in  this  case  does  not  go  the  length 
of  holding  that  the  plaintiff  is  without  remedy  to  subject  the 
land  in  controversy  to  her  demand.  It  simply  rules  that  she 
can  not  maintain  ejectment  on  the  title  she  has.  An  action  of 
ejectment  is  not  so  framed,  as  to  furnish  the  necessary  machin- 
ery for  the  purpose.  The  present  suit  shows  the  in  aptness  of 
33 
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this  remedy  to  secure  the  relief  the  plaintiff  claims.  The  deed, 
dated  in  1869,  shows  ?^  prima  facie  title  in  the  plaintiff.  Proof 
that  when  the  deed  was  executed,  Latimer,  the  grantor,  Avas  a 
married  man,  resided  on  the  premises,  and  that  his  wife  did  not 
join  in  the  conveyance,  overturns  that  presumption,  and,  in  the 
absence  of  other  proof,  shows  the  deed  was  void.  How  is  this 
proposed  to  be  met?  By  showing  that  the  consideration  on 
which  the  deed  was  executed  was  an  indebtedness  of  the  gran- 
tor, incurred  before  the  constitution  of  1868  went  into  opera- 
tion, and  therefore  Mrs.  Latimer  has  no  homestead  right.  The 
question  of  such  anterior  indebtedness  is  one  of  fact,  and  dis- 
putable. What  issue  would  this  present?  In  an  action  of 
ejectment,  to  determine  the  relative  strength  of  the  rival  titles 
of  Mrs.  Slaughter  and  Mrs.  Latimer  to  a  tract  of  land,  the  real 
contention  would  be  whether  Mr.  Latimer  was  indebted  to  Mrs. 
Slaughter,  and  the  date  of  such  indebtedness. 

As  we  intimated  in  the  opinion  in  chief,  until  Latimer  exe- 
cuted the  deed  to  Mrs.  Slaughter  in  1869,  she  had  no  title  or 
claim,  legal  or  equitable,  to  the  land.  If  she  had  then  held  an 
equitable  title,  equity  would  have  enforced  it,  and,  converted  it 
into  a  legal  title.  And  if  such  had  been  the  status  of  the  land 
in  controversy,  Latimer  might,  by  conveyance  executed  by  him, 
have  clothed  her  with  a  legal  title ;  for  whatever  equity  will  or- 
der to  be  done,  it  will  approve  as  well  done,  when  accomplished 
by  parties  themselves.  But  that  is  not  this  case.  Before  the 
execution  of  Latimer's  deed,  equity  would  not  and  could  not 
have  coerced  the  conveyance  to  Mrs.  Slaughter.  She  had  no 
right  in  the  land.  She  had  neither  ju8  ad  rem,  nor  jus  in  re  ', 
and  she  had  no  lien  on  the  land.  The  extent  of  her  rights  in 
the  premises  was,  that  so  long  as  Latimer  remained  the  owner 
of  the  land,  she  could,  by  legal  process,  have  it  sold  in  payment 
of  her  demand. 

We  have  been  referred  to  the  case  of  Straxihn  v.  Foss, 
42  iS".  H.  43.  .  That  was  a  proceeding  in  equity,  instituted  by 
the  claimant  of  homestead  exemption.  It  sought  affirmative 
relief,  and  failed  to  show  an  equitable  right  to  it.  In  the  case 
of  }Vood  V.  Lord,  51  N.  H.  448,  the  claimant  of  homestead 
was  also  the  actor,  and  prayed  relief.  Those  cases  are  unlike 
this.     The  petition  for  rehearing  must  be  denied. 


1881.]  OF  ALABAMA.  515 

[Pollock  &  Co.  V.  Hill,  Assignee.] 


Pollock  <&  Co.  V.  Hill,  Assignee. 

JSill  in  Equity  hy  Assignee  in  Banhrvjptcy  to  ha/ve  Convey- 
ance of  Land  Set  aside  and  Cancelled. 

1.  Bankruptcy  ;  right  of  assignee,  prior  to  adoption  of  Revised  Statutes, 
to  bring  suit  in  State  courts. — Prior  to  the  adoption  of  the  Revised  Statutes 
of  the  United  States,  the  chancery  courts  of  this  State  had  jurisdiction 
to  entertain  a  bill  filed  by  an  assignee  in  bankruptcy,  to  assail  and  set 
aside  transfers  of  property  made  by  the  Ijankrupt  iii  fraud  of  the  rights 
of  his  creditors,  or  in  fraud  of  the  assignee  as  their  trustee,  or  fiduciary 
representative. 

2.  Same ;  when  jurisdiction  of  Federal  courts  exclusive. — Since  the 
adoption  of  the  Revised  Statutes,  June  22d,  1874,  and  the  act  amendatory 
of  the  bankrujit  act  of  1867,  approved  on  same  day,  the  jurisdiction  of 
the  Federal  courts  has  been  exclusive  as  to  all  actions  instituted  by  an 
assignee  in  bankruptcy  for  the  recovery  or  collection  of  the  assets  of  the 
bankrupt,  except  in  cases  coming  within  the  influence  of  the  exception 
created  by  the  amendment. 

3.  Same ;  when  State  courts  may  take  jurisdiction. — In  such  cases  the 
State  courts  may  take  jurisdiction,  under  the  exception  created  by  the 
amendment,  when  the  amount  in  controversy  does  not  exceed  five  hun- 
dred dollars,  and  the  Federal  court  in  which  the  proceedings  in  bank- 
ruptcy are  pending,  has  authorized  or  directed  the  assignee  to  sue  in 
the  State  courts. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  Charles  Turner. 

The  bill  in  this  cause  was  filed  on  the  24th  of  April,  1879,  by 
H,.  L.  Hill,  as  the  assignee  in  bankruptcy  of  D.  F.  Constantine, 
the  appellee,  against  J.  Pollock  &  Co.,  the  appellants,  to  have 
delivered  up  and  cancelled  a  deed. executed  by  the  bankrupt  on 
the  2d  of  March,  1878,  and  during  the  pendency  of  proceedings 
in  bankruptcy  against  him,  conveying  to  the  appellants  certain 
real  estate  situate  in  Birmingham.  It  is  shown  by  the  aver- 
ments of  the  bill  and  exhibits  thereto,  and  also  by  the  proof, 
that  on  the  23d  of  February,  1878,  the  requisite  number  of 
creditors  under  the  bankrupt  law  tiled  their  petition  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 
Mississippi,  to  have  D.  F.  Constantine  and  one  S.  S.  Fields,  his 
partner,  declared  and  decreed  bankrupts ;  that  on  the  24th  of 
April,  1878,  said  District  Court  entered  a  decree,  declaring  and 
adjudging  the  said  Constantine  and  Fields  bankrupts,  and  ap- 
pointing the  appellee  as  the  assignee  of  their  estates  in  bank- 
ruptcy ;  and  that  on  the  8d  of  June,  1878,  the  register  of  said 
court  executed  to  the  assignee  an  assignment  of  all  the  property 
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and  effects  of  said  bankrupts  under  the  provisions  of  the  bank- 
rupt law.  The  appellants  were  creditors  of  Constantine  &  Fields, 
and  the  deed  was  executed  to  them  in  payment  of  a  part  of  what 
that  firm  owed  them.  The  bill,  after  charging  that  the  deed 
was  inoperative  as  against  the  assignee  because  it  was  executed 
after  proceedings  in  bankruptcy  had  been  instituted,  and  while 
such  proceedings  were  pending,  also  sets  up  a  contemporaneous- 
parol  agreement  to  the  effect,  that  the  deed  was  delivered  on 
condition  that  the  title  to  the  real  estate  described  therein  should 
not  vest  thereunder,  until  said  District  Court  should  determine 
that  Constantine  "  was  not  a  bankrupt,  and  until  he  had  been 
discharged  from  the  court  as  free  of  the  charge,  and  proceed- 
ings of  bankruptcy  so  instituted  and  pending  in  said  court  against 
him."     The  other  facts  are  sufficiently  stated  in  the  opinion. 

The  Chancery  Court  overruled  a  demurrer  filed  to  the  bill, 
and  on  final  hearing,  had  on  pleadings  and  proof,  decreed  to  the 
complainant  the  relief  prayed.  The  decree  overruling  the  de- 
murrer and  the  decree  on  final  hearing  are  here  assigned  as- 
error. 

Rice  &  Wiley,  and  J.  T.  Glaze,  for  appellants. 

J.  T.  Terry,  contra. 

{'Ho  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J.— Prior  to  the  adoption  of  the  Revised 
Statutes  of  the  United  States,  which  was  on  June  22d,  1874, 
the  chancery  courts  of  this  State  had  jurisdiction  to  entertain 
a  bill  filed  by  an  assignee  in  bankruptcy,  to  assail  and  set  aside 
transfers  of  property  made  by  the  bankrupt,  in  fraud  of  the 
rights  of  his  creditors,  or  in  fraud  of  the  assignee  as  their  trus- 
tee or  fiduciary  representative. — Barnard  v.  Davis,  54  Ala. 
565 ;  Bradley  v.  Ilunter,  50  Ala.  265 ;  Clajlin  v.  TIouseTnan^ 
93  U.  S.  130;  Cooh  v.  WhippU,  14  Amer.  Rep.  202  [S.  C.  55 
K  Y.  150]. 

Since  the  adoption  of  these  statutes,  however,  and  the  enact- 
ment, on  the  same  day,  by  Congress,  of  tlie  law  of  June  22d, 
1874,  amendatory  of  the  bankrupt  act  of  1867,  the  jurisdiction 
of  the  Federal  courts  has  been  exclusive  as  to  all  actions  insti- 
tuted by  an  assignee  in  bankruptcy  for  the  recovery  or  collec- 
tion of  the  assets  of  the  bankrupt,  unless  such  actions  can  be 
brought  within  the  influence  of  the  exceJDtion  created  by 
the  amendment. — U.  S.  Stat,  at  Large,  vol.  18,  part  3,  p.  178 ; 
Laws  of  U.  S.  p.  210,  §  2. 

In  order  to  confer  such  jurisdiction  upon  the  State  courts, 
two  prerequisites  are  essential,     l^hejirst  is,  that  the  court  hav- 
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ing  charge  of  the*  estate  of  the  bankrupt,  which  is  of  course  the 
court  in  which  the  bankrupt  proceedings  are  pending,  shall  au- 
tharise  or  direct  the  assignee  to  sue  in  the  State  courts  ;  and  the 
second  is,  that  the  amount  in  controversy  in  such  action  shall 
not  exceed  the  sum  oi  five  hundred  dollars.  This  question  was 
considered  by  this  court  in  Glover,  Assignee,  c&c,  v.  Love,  68 
Ala.  219,  where  the  conclusion  above  indicated  was  reached. 
See  Dodd  v.  Hammock,  59  Ga.  403 ;  Sherwood  v.  Bums,  58 
Ind.  502;  Olcott  v.  Maclean,  73. N.  Y.  223. 

In  this  cause  the  bill  was  filed  in  April,  1879,  and  the  Chan- 
cery Court  was,  therefore,  without  jurisdiction  over  the  subject- 
matter  in  controversy,  under  the  principle  above  declared.  The 
record  shows  that  the  fair  value  of  the  land  conveyed  by  the 
bankrupt  to  the  appellants  was  about  tivo  thousand  dollars.  It 
fails  further  to  show  that  the  assignee  had  any  authority  con- 
ferred on  him  by  the  bankrupt  court  to  bring  this  suit  in  a  State 
court.  He  was  authorized  and  directed  merely  "  to  take  charge 
of  all  the  assets,  real  and  personal,  of  said  bankrupt  in  the  State 
of  Alabama,  and  to  bring  suit  for  the  recovery  of  all  real  and 
personal  property,  in  the  State  of  Alahama,  rightfully  belonging 
to  the  estate  of  said  bankrupt."  There  is  nothing  said  here 
about  suing  in  the  State  courts.  No  authority  to  this  end  is 
given  to  the  assignee.  Without  the  requisite  order,  the  Fed- 
eral courts  in  this  State  constituted  the  proper  forum  for  the 
litigation  here  presented. 

The  chancellor  erred,  therefore,  in  taking  jurisdiction  of  the 
case  as  made  by  the  record.  His  decree  must  be  reversed,  and 
a  decree  is  rendered  in  this  court  dismissing  the  complainant's 
I)ill  at  his  cost. 


TTilliaiiis  V.  Higgins. 

Statutory  Action  in  the  Nature  of  Ejectment. 

1.  Delivery  of  deed  can  not  be  qualified  by  parol. — When  the  possession 
of  a  deed  to  lands  is  obtained  by  the  grantee  from,  and  by  the  act  of  the 
grantor,  or  with  his  consent,  it  is  not  permissible  for  the  grantor  to  prove 
by  parol  that  the  delivery  of  the  deed  was  conditional  or  qualified,  and 
not  absolute.  Any  parol  negotiation  or  agreement  antecedent  to,  or  con- 
temporaneous witii  the  delivery  of  the  deed,  is  merged  in  the  delivery, 
and  from  that  time  the  conveyance  becomes  operative  according  to  its 
terras. 

2.  Deed ;  when  want  or  inadequacy  of  consideration  can  not  be  shovm. 
"VVhere  a  deed  purports  to  be  founded  on  a  pecuniary  consideration,  it  is 
not  competent  for  the  grantor,  in  the  absence  of  fraud  in  its   execution. 
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to  show  in  a  court  of  law  the  want,  or  inadequacy  gf  the  consideration 
expressed  in  the  deed. 

3.  Same ;  deed  fraudulent  «.t  to  creditors,  operative  int^r  partes. — Con- 
veyances or  gifts  made  to  hinder,  delay  or  defraud  creditors,  when  fully 
consummated,  are  valid  and  operative  between  the  parties;  and  neither 
party  can  set  up  the  fraud  for  the  purpose  of  maintaining,  or  defeating  an 
action  brought  by  the  one  against  the  other. 

4.  Adverse  possession  ;  when  fraudulent  deed  will  not  support  a  plea  of. 
HostiUty  to  the  title  of  the  true  owner  is  an  essential  element  of  adverse 
possession,  and  a  possession  can  not  be  adverse,  which  in  any  contin- 
gency is  intended  to  be  in  subservience  and  subordinaton  to  the  true  title. 

5.  Same. — Although  the  grantot  in  a  deed  made  to  hinder,  delay  or 
defraud  his  creditors,  remained  in  the  actual  and  continuous  possession  of 
the  lands  conveyed,  taking  the  rents  and  profits ;  yet,  such  possession 
not  being  hostile  to  the  title  of  the  grantee,  but  being  intended  to  be  in 
subordination  to  it,  if  the  grantor's  creditors  should  seek  to  reach  and 
subject  the  lands,  it  can  not  be  adverse. 


Appeal  from  Pike  Circuit  Court. 

Tried  before  Hon,  H.  D.  Clayton. 

This  was  a  statutory  real  action  in  the  nature  of  ejectment 
brought  by  R.  J.  Iliggins,  "  as  the  receiver  of  the  assets  of  S. 
A.  &  D.  Williams,"  the  appellee,  against  Z.  H.  Williams,  the 
appellant,  and  was  commenced  on  13th  September,  1879.  The 
appellant,  defendant  in  the  Circuit  Court,  pleaded  not  guilty, 
and  also  suggested  adverse  possession  for  more  than  three 
years  and  the  erection  of  valuable  improvements  on  the  premi- 
ses. On  the  trial  the  appellee,  plaintiff  in  the  lower  court,  read 
in  evidence  a  deed  executed  by  the  defendant  and  wife  on  26th 
October,  1876,  conveying  to  S.  A.  &  D.  Williams  the  lands- 
sued  for ;  and  also  a  deed  of  assignment  executed  by  S,  A.  ife 
D.  Williams  to  Thomas  H.  Beauchamp,  as  trustee  for  the  bene- 
fit of  their  creditors,  on  3d  February,  1879,  conveying,  among 
other  things,  all  their  real  estate ;  and  also  a  deed  executed  by 
Beauchamp  on  7th  February,  1879,  under  the  provisions  of  the 
deed  of  assignment,  substituting  the  plaintiff  as  trustee  in  his 
stead,  and  conveying  to  the  plaintiff  the  title  obtained  by  him 
under  the  deed  of  assignment.  The  plaintiff  then  proved  his 
appointment  as  receiver  by  the  Chancery  Court,  on  a  bill  filed 
therein  for  the  purpose  of  carrying  out,  and  executing  the 
trusts  created  by  the  deed  of  assignment.  The  defendant  was 
then  examined  as  a  witness  in  his  own  behalf,  and  testified, 
that  "he  had  been  in  the  actual  possession  of  the  land  sued  for 
six  years,  and  was  still  in  the  actual  possession  thereof;  that  he 
had  not  quit  the  possession  since  he  first  went  on  the  premises;, 
that  during  the  whole  of  said  time  he  claimed  the  land  as  liis 
own  and  exercised  openly  acts  of  ownership  over  it ;  that  he 
rented  a  portion  of  the  premises  out,  and  received  rents  there- 
for, and  that  he  still  claimed  the  lands  as  his  own.  He  further 
testified,  that  in  the  year  1876,  he  made  the  deed  offered  in  ev- 
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idence  by  the  plaintiff,  and  carried  it  to  Troy,  and  handed  it  to 
S.  A.  Williams  folded  up,  and  told  him,  there  was  a  paper 
which  he  wanted  him  to  place  in  his  safe  and  keep  it  nntil  he, 
defendant,  should  call  for  it,  but  that,  the  paper  was  not  for 
record.  He  further  testified,  that  neither  S.  A.  WilHams  nor 
D.  Williams  knew  that  he  was  going  to  make  the  deed ;  that  he 
had  no  conversation  with  either  of  them  in  regard  to  it,  and 
that  neither  of  them  knew  the  contents  of  the  paper,  when  it 
was  handed  to  S.  A.  Williams  to  put  in  his  safe.  That  there 
was  no  consideration  for  the  said  deed,  and  that  neither  S.  A. 
Williams  nor  D.  Williams  had  ever  paid  or  promised  him  any 
thing  for  said  deed,  or  the  lands  thereby  conveyed,  and  that 
they  had  no  contract  or  agreement  about  it  whatever.  He  fur- 
ther testified,  that  at  the  time  he  made  the  deed,  one  of  his 
creditors  was  pressing  him  and  he  made  the  deed  to  his  broth- 
ers, S.  A.  &  I).  Williams,  in  order  that  they  could  claim  the 
land,  if  it  became  necessary  to  keep  his  creditors  from  oppressing 
him ;  that  a  few  days  after  he  had  placed  the  deed  in  the  hands 
of  his  brother  for  safe-keeping,  he  had  a  conversation  with  S. 
A.  Williams  and  told  him  of  the  object  of  the  deed,  and  re- 
quested him  and  D.  Williams  to  hold  it  until  witness  called  for 
it,  and  that  he  expected  his  brothers  to  claim  the  land,  if  it  be- 
came necessary  to  keep  his  creditors  from  oppressing  him,  and 
such  was  his  intention  in  makino^  said  deed  and  deliverino;  it  to 
S.  A.Williams ;  that  to  this  his  brother  assented  ;  and  that  he  only 
had,  including  the  lands  sued  for,  one  hundred  and  sixty  acres. 
He  further  testified,  that  neither  S.  A.  Williams,  nor  D.  Wil- 
liams ever  laid  any  claim  to  the  land  described  in  the  deed ; 
that  he  never  paid  them  any  rent,  nor  did  they  in  any  manner 
interfere  with  his  possession,  and  that  they  both  knew  that  he 
w^as  claiming  the  land  openly  and  notoriously  as  his  own,  exer- 
cising acts  of  ownership  over  the  lands ;  and  that  he  had  made 
valuable  improvements  on  the  same." 

Thomas  H.  Beauchamp  was  also  examined  as  a  witness  on  be- 
half of  the  defendant,  who  testified,  that  he  was  the  book-keeper 
of  S.  A.  ife  D.  Williams,  and  that  "he  found  the  deed  in  their 
safe  and  without  any  instructions  from  any  one,  he  took  the 
deed  to  the  office  of  the  judge  of  probate  and  had  it  recorded, 
and  that  lie  was  afterwards  notified  that  the  paper  w^as  not  in- 
tended for  record  by  his  employers."  The  defendant's  testi- 
mony was  also  corroborated  by  S.  A.  Williams  and  D.  Williams, 
who  were  also  examined  as  witnesses  in  his  behalf. 

This  being  all  the  evidence  the  defendant  asked  the  court  in 
writing  to  give  the  following,  among  other  charges,  to-wit:  (1). 
"  If  the  jury  believe  the  evidence,  they  must  find  for  the  defend- 
ant." (2).  ''If  the  jury  believe  from  the  evidence,  that  the 
deed  in  evidence  from  the  defendant  to  S.  A.  &  D.  Williams 
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is  without  consideration,  they  must  find  for  the  defendant.  (3). 
"  If  the  jury  beUeve  from  the  evidence,  that  after  the  defend- 
ant and  his  wife  had  signed  the  deed  in  evidence,  the  defendant 
handed  the  same  to  S.  A.  Wilhams  and  told  liim  to  take  and 
put  it  in  his  safe  and  Iceep  it  until  he  called  for  it,  and  that 
it  was  not  a  paper  for  record,  that  was  not  such  delivery  as  the 
law  recognizes  as  sufficient  to  pass  the  title,  and  they  must  find 
for  the  defendant."  (4).  "  If  the  jury  believe  from  the  evi- 
dence, that  the  deed  in  evidence  was  made  by  the  defendant 
with  the  intent  to  keep  his  creditors  from  selling  it,  and  S.  A. 
&  D.  Williams,  or  either  of  them,  accepted  the  deed  with  a 
knowledge  of  such  intent,  or  they,  or  either  of  them,  were  sub- 
sequently informed  of  such  intent,  and  still  held  and  retained 
the  deed,  and  they  should  further  believe  from  the  evidence, 
that  the  defendant  continued  in  possession  of  the  lands,  and  is 
still  in  possession  of  the  same,  they  must  find  for  the  defend- 
ant." (5).  "  If  the  jury  believe  from  the  evideuce,  that  the  de- 
fendant was  in  possession  of  the  land  sued  for,  claiming  it  as 
his  own,  at  the  time  S.  A.  &  D.  Williams  made  their  assign- 
ment to  Beauchamp,  and  at  the  time  the  plaintiff  was  substitu- 
ted in  his  stead,  then  they  must  find  for  the  defendant."  (6). 
"  If  the  jury  believe  from  the  evidence,  that  the  deed  in  evi- 
dence was  made  and  executed  by  the  defendant  to  hinder  and 
delay  his  creditors  in  the  collection  of  their  debt,  and  that  S.  A. 
&  D.  Williams,  or  either  of  them,  were  informed  of  such  in- 
tent, and  retained  the  deed  afterwards,  that  was  a  participation 
in  such  fraudulent  intent,  and  they  could  not  recover  the  lands 
of  the  grantor,  if  he  was  in  possession.  The  law,  in  such  cases, 
leaves  the  parties  where  it  finds  them;  and  if  the  jury  further 
believe  from  the  evidence,  that  the  plaintiff  is  the  assignee  of 
S.  A.  &  D.  Williams,  they  must  find  for  the  defendant."  (7). 
"If  the  jury  believe  from  the  evidence,  that  the  deed  made  to 
S.  A.  &  D.  Williams  was  without  consideration,  and  that  the 
defendant  continued  to  live  on  the  lands  exercising  acts  of  own- 
ership, and  asserting,  openly  and  notoriously,  ownership  in  him- 
self, and  that  he  made  valuable  improvements  on  the  premises, 
rented  the  lands  out  and  received  the  rents  as  his  own.  then 
the  defendant  held  the  lands  adversely ;  and  if  they  further  be- 
lieve from  the  evidence,  that  whilst  the  defendant  was  thus  in 
possession,  S.  A.  &.  D.  Williams  made  a  general  assignment  of 
their  property,  and  conveyed  the  lands  in  controversy  to  their 
assignee,  that  assignment  does  not  confer  such  title  upon  the 
plaintiff  as  will  entitle  hitn  to  recover  in  this  action,  and  they 
must  find  for  the  defendant."  The  court  refused  these  charges, 
and  the  defendant  separately  excepted. 

•  The  plaintiff  obtained  a  verdict,  on  which  a  judgment  was 
rendered  in  his  favor  for  the  lands  sued  for,  and  from  that  judg- 

VOL.  LXIX. 


1881.]  OF  ALABAMA.  521 

[Williams  v.  Higgins.] 

ment  this  appeal  was  taken.  The  rulings  of  the  Circuit  Court 
on  the  charges  asked  by  the  defendant,  are  here  assigned  as 
error. 

Griffin  &  Wood,  for  appellant. — (1).  There  was  no  such  de- 
livery of  the  deed  from  the  defendant  to  S.  A.  &  D.  Williams, 
as  passed  the  title. — Greenleaf 's  Cruise  on  Real  Property,  Title 
32,  Deed,  Chap.  2,  §§  62  and  64,  and  note  to  last  section ;  Wait's 
Actions  and  Defenses,  Yol.  2  (5th  Ed.),  §  297;  Fuller  i).  Hollis, 
57  Ala.  435.  (2).  If  there  was  any  delivery  of  the  deed,  it 
was  contingent  upon  the  necessity  of  defendant  claiming  the 
lands  as  against  his  creditors,  and  the  record  fails  to  show  that 
any  such  contingency  ever  happened.  (3).  The  general  assign- 
ment having  been  made  to  pay  pre-existing  debts,  and  tl  e  de- 
fendant having  continued  in  the  actual  possession,  claiming  the 
land  as  his  own,  the  plaintiff  can  not  claim  to  be  a  hma  fide 
purchaser  for  value,  and  without  notice  of  defendant's  rights  to 
the  land.  He,  therefore,  has  no  better  claim  than  S.  A.  &c  D. 
Williams  had. — Burns  v.  Taylo?',  2'  Ala.,  255;  Pylant  v. 
Reeves^  53  Ala.  132.  (4).  If  there  was  a  delivery,  the  deed  was 
made  and  accepted  for  an  unlawful  'p%ur2)ose^  against  the jwlicy 
of  the  law ^  and  in  violation  of  a  highly  criminal  statute. — Code 
of  1876,  §  4352.  It  follows  that  the  maxim.  Ex  turpi  contractu 
actio  non  m^itur^  applies. — Clark  v.  Colhert,  at  Dec  Term, 
1881;  Greenleaf 's  Cruise  on  Real  Property,  Title  32,  Deed, 
Chap.  2,  §  43.  (5).  While  the  deed,  when  delivered,  carried 
with  it  constructive  possession,  the  defendant  has  always  had 
the  actual  possession.  Both  parties  are  equal  in  guilt,  and  the 
plaintiff  can  not  get  the  aid  of  the  law  to  obtain  possession. 
In  pari  delwto  melior  est  conditio  jpossedentis. —  Clark  v.  Col- 
herX  sujjra ;  Kennett  v.  Chambers,  14  How.  38 ;  Mitchell  v. 
Smith,  2  Amer.  Dec.  417 ;  Seidenhender  v.  Charles,  8  Amer. 
Dec.  682 ;  Wilson  v.  Spencer,  10  Amer.  Dec.  491 ;  Gra^  v. 
Roberts,  12  Amer.  Dec.  383".  (6).  The  defendant  held  the 
lands  adversely.— ;Za6?6?  v.  Duhroca,  61  Ala.  25.  This  being 
true,  the  right  acquired  by  plaintiff  was  merely  a  right  to  re- 
cover the  land  by  suit.  This  right  S.  A.  &  D.  Williams  could 
not  grant. — Pryor  v.  Butler,  9  Ala.  418.  The  court,  therefore, 
ought  to  have  given  the  general  charge  in  favor  of  defendant. 
Bernstein  v.  Humes,  60  Ala.  600 ;  Ladd  v.  Dubroca,  61  Ala. 
25 ;  Pryor  v.  Butler,  9  Ala.  418 ;  Clay  v.  Wyatt,  6  J.  J.  Marsh. 
583 ;  White  &  Tudor's  Leading  Cases,  (4th  Amer.  Ed.)  Vol.  2, 
Part  2,  p.  1631. 

Jno.  D.  Gardner,  contra. — (1).  A  fraudulent  grantee  may 
bring  ejectment. — Bump  on  Fraud.  Con.  p.  456  and  authori- 
ties cited.     (2).  A  deed  of  land  held  adversely  to  the  grantor 
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is  good  between  the  parties,  upon  the  principle  of  estoppel, 
which  operates  upon  the  parties  and  their  privies. — Hm'vey  v. 
Carlisls,  23  Ala.  635.  A  court  of  justice  will  not  give  its  sanc- 
tion to  a  possession,  which  is  held  under  a  fraudulent  arrangement. 
(3),  To  say  that  the  deed  was  not  delivered  in  this  case,  would 
be  to  say  that  a  fraudulent  deed  is  incapable  of  being  delivered 
to  a  grantor  who  participates  in  the  fraudulent  design. — Patton 
V.  Beecher,  62  Ala.  580. 

BRICKELL,  C.  J.  — 1.  When  a  deed  is  found  in  the  posses- 
sion of  a  grantee,  the  presumption  arises  that  it  was  duly  deliv- 
ered to  him.  The  presumption  is  disputable,  and  it  may  be 
countervailed  by  evidence,  that  he  obtained  the  possession  with- 
out the  knowledge  or  consent  of  the  grantor,  surreptitiously,  or 
illegally,  the  burden  of  proof  resting  on  the  party  disputing  the 
presumption.  But  when  the  possession  is  obtained  from,  and 
by  the  act  of  tlie  grantor,  or  with  his  consent,  without  infring- 
ing salutary  principles  of  the  law  of  evidence,  it  is  not  permis- 
sible for  him  to  show  that  the  delivery  was  not  absolute;  that 
it  was  conditional  or  qualified.  The  deed  of  the  appellant  on 
its  face  is  an  absolute  bargain  and  sale  of  the  lands,  with  full 
covenants  of  warranty,  purporting  to  be  signed,  sealed  and  de- 
livered in  the  presence  of  subscribing  n-itnesses.  Yoluntarily, 
by  his  own  act,  the  grantor  placed  it  in  the  possession  and  under 
the  dominion  of  the  grantees.  The  law  declares  its  operation 
and  effect,  which  can  not  be  avoided  by  parol  evidence  showing 
the  delivery  was  not  absolute,  that  it  was  qualified,  or  condi- 
tional, without  a  violation  of  the  cardinal  rule,  that  the  opera- 
tion and  effect  of  written  instruments  can  not  be  varied  or  al- 
tered by  evidence  resting  in  parol. —  Ward  v.  Letcis,  4  Pick. 
518;  Lfi'wton  v.  Soger ^  11  Barb.  349;  Fireman^ s  Ins.  Co.  v. 
McMillan.,  29  Ala.  147-160.  It  is  as  incumbent  on  a  grantor 
who^would  qualify  the  delivery  of  a  deed  to  the  grantee,  to  ex- 
press the  qualification  in  the  deed,  or  in  an  accompanying  writ- 
ing, as  it  is  to  express  in  writing  any  qua]ifica|;ion  or  limitation 
of  the  words  of  grant  or  covenant  found  in  the  deed.  In  legal 
contemplation,  all  parol  negotiations  or  agreements,  whatever 
they  may  have  been,  antecedent  or  cotemporaneous,  existing  at 
the  time  of  the  delivery  of  the  deed,  are  merged  in  the  deliv- 
ery, and  from  that  time  it  is  an  operativ^e  conveyance  according 
to  its  terms.  The  delivery  of  course  includes  acceptance  by  the 
grantees,  and  neither  party  can  be  allowed  by  parol  to  qualify 
the  legal  effect  of  his  own  voluntary  and  intentional  act.  There 
was  no  error  in  the  ruling  of  the  Circuit  Court  in  reference  to 
the  delivery  of  the  deed  made  by  the  appellant  conveying  the 
lands  in  controversy  to  S.  A.  &  D.  Williams. 

2.    The  deed  purports  to  be  founded  on  a  pecuniary  consid- 
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eration,  and  in  the  absence  of  fraud  in  its  execution,  it  is  not 
permissible  for  the  grantor  in  a  court  of  law  to  show  the  want, 
or  inadequacy  of  the  consideration  expressed. — Morris  v.  Har- 
vey, 4  Ala.  300. 

3.  Conveyances,  or  gifts,  made  to  hinder,  delay,  or  defraud 
creditors,  are  valid  and  operative  between  the  parties,  when 
fully  consummated ;  neither  party  can  rescind  or  defeat  them. 
2  Brick.  Dig.  16,  §  45.  And  it  is  not  material  whether  the  party 
is  alleging  the  fraud  as  matter  of  defense,  or  as  a  ground  of  ac- 
tion, for,  as  was  said  by  Lord  Mansfield,  1  W.  Black,  364, 
"no  man  shall  set  up  his  own  iniquity  as  a  defense^  any  more 
than  as  a  cause  of  action."  The  plaintiff  in  the  present  action 
showed  a  legal  title  to  the  lands  in  controversy,  entitling  him 
to  recover  possession,  by  the  exhibition  of  the  paper  titles,  the 
first  of  which  was  the  deed  made  by  the  appellant,  and  all  fair 
on  their  face,  not  importing  that  any  one  of  them  was  founded 
upon  or  connected  with  an  illegal  or  immoral  transaction. 
The  defendant,  to  avoid  his  own  conveyance,  avers  his  fraud,, 
his  illegal  and  immoral  conduct  and  purposes.  He  in  fact  be- 
comes the  actor,  and  seeks  the  assistance  of  the  court  to  relieve 
him  from  the  toils  of  his  own  invention.  No  court  has  as  yet 
given  such  assistance.  Truth  and  fair  dealing  are  rules  of  uni- 
versal obligation.  If  men  i;i  consummation  of  frauds,  employ 
instruments,  binding  and  conclusive  in  their  legal  operation  and 
effect,  it  is  sound  reason,  good  policy,  sheer  justice,  to  leave 
them  where  they  have  placed  themselves,  bound  as  they  have 
bound  themselves,  without  assistance  from  the  courts  to  unloose 
them,  when  it  becomes  tlieir-interest  to  be  unloosed,  encouraging 
them  and  others  to  commit  similar  frauds. 

4.  No  question  of  adverse  possession  arises  on  the  facts  in 
the  record.  The  grantor,  it  is  true,  remained  in  the  actualand 
continuous  possession  of  the  lands,  taking  the  rents  and  profits. 
But  the  possession  was  not  hostile  to  the  title  of  the  gi"antees, 
or  so  intended.  On  the  contrary,  it  was  intended  to  be  in  sub- 
ordination to  their  title,  if  the  creditors  of  the  grantor  sought 
to  reach  and  subject  the  lands.  IJostility  to  the  title  of  the 
true  owner  is  an  essential  element  of  adverse  possession,  and  a 
possession  can  not  be  adverse,  which  in  any  contingency  is  in- 
tended to  be  in  subservience  and  subordination  to  the  true  title. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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Smith  V.  Sweeney. 

Detinue  for  Recovery  of  a  Horse. 

1.  General  exception  to  charge  ;  what  is ,  and  its  effect. — When  the  gen- 
•eral  charge  of  the  court  enunciates  distinct  propositions  of  law,  which  are 
separahle,  one  from  the  other,  and  consists  of  several  paragraphs,  which 
are  neither  numbered  nor  otherwise  marked,  so  as  to  designate  the  parts 
into  which  the  charge  is  divided,  an  exception  thereto  in  these  words: 
"  To  which  charge  the  defendant  excepted,  separately  and  severally,  and 
as  a  whole,"  is  only  a  general  exception  to  the  entire  charge,  and  can 
not  avail,  on  appeal,  unless  each  part  of  the  charge  is  erroneous. 

2.  General  exception  to  the  refusal  of  several  charges  unavailable,  ivhen 
one  is  incorrect. — Where  several  written  charges  were  asked,  some  of 
which  were  given  and  the  others  refused,  an  exception  to  the  rulings  of 
the  court  thereon  in  these  words :  "  Which  charges  were  refused  by  the 
court,  and  to  which  refusal  the  defendant  excepted,"  is  only  a  general 
exception  to  "a  mass  of  charges  refused,"  and  the  party  excepting  can 
take  nothing  thereby,  if  any  one  of  the  charges  asked  asserts  an  incor- 
rect legal  proprosition. 

3.  Suggestio  falsi ;  when  it  will  authorize  recission  of  contract. — If  in  a 
negotiation  for  the  purchase  of  a  horse,  or  preparatory  thereto,  the  party 
desiring  to  purchase  recklessly,  or  without  knowledge  whether  it  was  the 
truth  or  not,  made  a  material  statement  as  fact,  which,  if  true,  would  be 
calculated  to  influence  the  conduct  of  the  party  selling,  and  did  influence 
him  in  making  the  sale,  then,  if  the  statement  turned  out  to  be  false  in 
fact,  this  was  such  a  fraud  on  the  seller  .as  would  authorize  him  to  re- 
scind the  contract. 

4.  Relation  of  trust  and  confidence  ;  when  it  exists,  and  its  effect  upon 
contracts  made  hetiveen  parties  sustaining  such  relation. — Between  the 
owner  of  a  horse  and  a  party  who  has  undertaken  to  train  it  for  a  reward, 
there  exists  a  relation  of  trust  and  confidence ;  and  in  addition  to  the 
duty  of  honest,  faithful  service,  the  law  imposes  upon  the  latter  the  duty 
of  truthful  and  faithful  report  of  all  within  his  knowledge  affecting  the 
value  of  the  horse ;  and  a  purchase  of  the  horse  by  such  party,  in  per- 
son, or  through  another,  without  having  first  made  a  full  and  candid  dis- 
closure of  all  that  had  come  to  his  knowledge,  affecting  the  value  and 
speed  of  the  horse,  is  a  fraud  upon  the  seller,  which  will  authorize  him  to 
rescind  the  contract  of  sale. 

Appeal  from  Mobile  Circuit  Court. 

Tried  before  Hon.  H.  T.  Toulmin, 

This  suit  was  brought  by  Edgar  J.  Sweeney  against  Williard 
B.  Smith,  to  recover  a  horse.  On  the  trial  the  evidence  dis- 
closed, that  the  horse  in  question  w^as  purchased  by  the  plaintiff 
on  account  of  his  pedigree ;  that  the  plaintiff  placed  the  horse 
with  the  defendant,  who  was  a  livery  stable  keeper,  and  expe- 
rienced in  training  trotting  horses,  to  keep  and  train  for  him  as 
a  trotter,  for  which  he  agreed  to  pay  defendant  at  the  rate  oi 
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$30  per  month ;  and  that  he  never  drove  the  liorse  after  he  had 
placed  it  with  defendant,  and  only  sawr  it  in  harness  onc& 
or  twice.  The  evidence  also  tended  to  to  show  that  the  de- 
fendant kept  the  horse  about  two  months  for  plaintiff,  and  that 
during  that  time  the  defendant  always  spoke  disparagingly  of 
the  horse,  stating  to  plaintiff,  that  it  had  neither  speed  nor 
gait,  and  never  would  make  a  trotter,  and  was  only  lit  for  a 
saddle  horse ;  that  the  plaintiff  became  discouraged  about  the 
horse  on  account  of  these  representations,  and  finally  sold  it  to 
one  Hammond,  who  approached  him  on  the  streets  with  a  pro- 
position to  buy,  for  an  amount  much  less  than  the  horse's  true 
value ;  that  afterwards  plaintiff  discovered  facts  tending  to  show 
that  the  representations  made  by  defendant  touching  the  horse 
were  untrue ;  that  Hammond  had  purchased  the  horse  for  de- 
fendant, and  w^ith  defendant's  money,  and  that  the  horse  had 
never  left  defendant's  possession ;  that  thereupon  the  plaintiff 
tendered  to  defendant  the  amount  he  had  received  for  the 
horse,  and  demanded  possession  thereof,  which  was  refused. 

The  assignments  of  error  are  based  on  the  charge  given  by 
the  court  and  upon  the  refusal  of  the  court  to  give  certain 
charges  asked  by  the  defendant.  These  are  sufficintly  stated 
in  the  opinion. 

J.  Little  Smith,  for  appellant.  (No  brief  came  to  the  hands- 
of  the  reporter.) 

BoYLES,  FArrn  &  Cloud,  contra.  (1).  The  exception  to  the 
general  charge  of  the  court  does  not  point  out  the  particular 
matter  deemed  obnoxious  by  appellant.  It  is  a  general  excep- 
tion to  the  entire  charge.  The  exception  will,  therefore,  avail 
the  appellant  nothing,  unless  the  whole  charge  is  incorrect. — 59 
Ala.  p.  272 ;  Ih.  p.  570 ;  II.  p.  625 ;  58  Ala.  p.  339 ;  53  Ala. 
p.  87.  (2).  The  exception  to  the  refusal  of  the  court  to  give 
the  several  charges  asked  by  the  appellant,  is  to  the  ruling  of 
the  court  on  all  these  charges,  and  not  to  the  separate  ruling  on 
each  of  them. — Eagle  &  Phoenix  Man^fg  Co.  v  Gibson,  62 
Ala.  p.  369.  In  such  case,  this  court  will  not  sift  these  charges 
to  find  out  some  error  inadvertently  committed  by  the  court  in 
its  rulings,  but  will  consider  them  as  an  entirety,  and  not  each 
of  them  separately. — Authorities  sup7'a.  (3).  "An  agent,  if 
he  purchases  property  of  his  principal,  must  communicate  fully 
and  truly  every  fact  in  relation  to  such  property  within  his 
knowledge ;  and  he  must  also  be  known  as  the  purchaser,  for 
if  he  acts  secretly,  the  contract  will  certainly  be  held  to  be 
fraudulent."— 1  Perry  on  Trusts,  p.  246,  §  206 ;  4  Wait's  Ac. 
&  Def.  p.  446 ;  4  U.  S.  Dig.  p.  319,  §  5  ;  1  Mason,  341 ;  49 
111.  17;  43  Ih.  126;  47  Ih.  114;  1  Gilm.  626;  21  N.  Y.  238;, 
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31  Ala.  428  ;  11  Ala.  345  ;  5  Ala.  596 ;  28  Ohio  St.  p.  10.  (4). 
^'  Fraud  will  vitiate  .any,  even  the  most  solemn  transactions ; 
and  an  asserted  title  to  property,  founded  upon  it,  is  utterly 
void."— 14  Peters,  p.  594;  1  Cranch  C.  C.  585;  9  Port.  174; 
5  Ala.  199 ;  7  Ala.  269 ;  2  Brick.  Dig.  p.  14.  (5).  Smith  can 
not  take  advantage  of  his  own  wrong  and  claim  anv  benefit 
therefrom.— 7  Ala.  p.  269  ;  11  Ala.  p.  345;  2  Ala.  p.  749'.  (6). 
Sweeney  had  the  right  to  avoid  the  contract  of  sale. — 30  Penn. 
•St.  478;  79  111.92;  62  7&.  83;  4  8.  &R.  487;  21  Vt.  (6 
Wash.)  129  ;  11  Ala.  531 ;  1  Brick.  Dig.  p.  59,  §  98 ;  6  Nevada, 
183;  3  Wait's  Ac.  &  Dei.  p.  429  ;-Benj."on  Sales,  313-14;  42 
Ala.  171. 

STO^N^E,  J.— The  general  charge  to  the  jury,  given  by  the 
presiding  judge  in  the  court  below,  was  in  writing.  It  covers 
more  than  six  pages  of  the  folio  transcript,  and  is  made  up  of 
several  paragraphs,  but  the  paragraphs  are  not  numbered,  or 
otherwise  designated,  so  as  to  show  the  parts,  or  any  parts,  into 
which  the  charge  is  divided.  The  only  exception  to  this  charge 
is  in  the  followino-  lannruae-e :  "  To  which  charo^e  the  defendant 
excepted  separately  and  severally  and  as  a  whole."  Under  the 
uniform  rulings  of  this  court,  this  can  only  be  treated  as  a  gen- 
eral exception  to  the  entire  charge  as  given.  When  a  charge  is 
divisible  into  separable  or  distinct  propositions,  the  exception 
must  point  out  the  portion  or  portions  of  the  charge  objected 
to,  that  the  presiding  judge,  having  his  attention  directed  to 
the  subject,  may  recall  or  modify  his  own  rulings;  or,  opposing 
counsel  may  have  the  opportunity  of  having  that  part  of  the 
charge  withdrawn.  If  the  exception  fail  to  specify  the  part  or 
parts  objected  to,  then  the  exceptor  takes  upon  himself  the 
burden  of  showing  the  whole  charge  incorrect ;  and  failing  in 
■any  respect,  his  exception  avails  him  nothing — Cltajyinan  v. 
Holding/,  60  Ala.  522 ;  Holland  v.  Barnes^  53  Ala.  83  ;  Owens 
V.  The  State.,  52  Ala.  400 ;  Bernstien  v.  Humes,  60  Ala.  582 ; 
Hardin  v.  The  State,  63  Ala.  39 ;  Gray  v.  The  State,  63  Ala. 
66 ;  Mayor  v.Rumsey,  63  Ala.  352 ;  S.  c&  A\  B.  R.  Co.  v.  Sul- 
Uvan,  59  Ala.  272 ;  Maylerry  v.  Leech,  58  Ala.  339.  This 
last  case  is  almost  precisely  like  the  one  under  consideration, 
and  is  decisive  of  the  question  we  have  been  considering. 

Defendant  asked  sixteen  written  charges,  eleven  of  which 
were  refused.  The  following  is  the  only  exception  to  the  rul- 
ing on  the  charges  requested :  "  Which  charges  were  refused 
by  the  court,  and  to  which  refusal  the  defendant  excepted." 
This  being  a  general  exception  to  a  mass  of  charges  refused,  it 
follows,  under  the  authorities  cited  above,  that  if  any  one  of 
the  charges  asked  assert  an  incorrect  legal  proposition,  the  ap- 
pellant can  take  nothing  by  his  exception,  although  every  other 
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charge  asked  may  assert  a  legal  truism. — Mayherry  v.  Zeeeh, 
mipra ;  Beaver  v.  Ilardie^^^  Ala.  510;  McGeheev.  The  State, 
52  Ala.  224. 

Applying  these  principles,  it  is  manifest,  that  much  of  the 
general  charge  is  free  from  error.  Few  of  its  utterances  are 
assailed  in  argument,  and  we  apprehend  counsel  of  appellant 
would  admit  that,  in  the  main,  it  correctly  declared  the  law. 

In  the  ninth  charge  asked  is  the  following  language  :  "  In 
order  to  set  aside  the  sale,  the  representations  of  Smith  must 
have  been  false  at  the  time  they  were  made,  and  Smith  must 
have  known  iliem  to  be  false. 'j  If  there  had  been  no  relation 
of  trust  and  confidence  between  Sweeney  and  Smith,  this  is 
not  the  rule  for  testing  the  stiggestio  falsi,  as  laid  down  in  this 
court.  If  in  the  negotiation,  or  preparatory  to  it.  Smith  reck- 
lessly,'or  without  knowing  whether  it  was  the  truth  or  not, 
made  a  material  statement  as  fact,  which  if  true,  would  be 
calculated  to  influence  the  conduct  of  Sweeney,  and  did  influ- 
ence him  in  making  the  sale,  then,  if  the  statement  turned  out 
to  be  false  in  fact,  this  was  such  a  fraud  on  Sweeney,  as  would 
authorize  him  to  rescind  the  contract. — Munroe  v.  Pritchett,  16 
Ala.  7S5 :  Atwood  v.  Wright,  29  Ala.  346 ;  Foster  v.  Gressett, 
Ik  393. 

But  this  case  is  much  stronger.  If  the  testimony  be  believed, 
there  was  a  relation  of  trust  and  confidence  between  Smith 
and  Sweeney.  The  conscience  of  the  former  was  charged  with 
honest,  faithful  service  to  the  latter,  and  of  truthful,  faithful 
report  of  all  within  his  knowledge,  affecting  the  value  of  the 
horse,  which  he  had  undertaken  to  train  for  a  reward.  The 
fact  that  Smith  employed  an  unsuspected  third  person  to  effect 
the  trade  for  him,  is  itself  a  suspicious  circumstance  against 
him,  and  does  not  in  the  least  relieve  him  of  the  duty  of  fully 
informing  Sweeney  of  the  progress,  performance  and  capabili- 
ties of  the  horse  he  had  in  training.  Unless,  before  purchas- 
ing, he  made  a  fvdl  and  candid  disclosure  of  .all  that  had  come 
to  his  knowledge,  affecting  the  value  and  speed  of  the  horse,  he 
committed  a  fraud  on  his  employer,  and  the  law  will  not  up- 
hold him  in  such  ill-gotten  gains. — Thompson  n.  Lee,  31  Ala. 
292 ;  Iluguenin  v.  Baseley,^  14  Yes.  273 ;  1  Sto.  Eq.  Jur.  §§ 
315,  316,  316«/  and  authorities  on  brief  of  counsel  in  this  case. 
The  presiding  judge  submitted  this  question  to  the  jury  quite 
as  fairly  as  the  deiendant  could  claim,  and  tlie  jury,  by  their 
verdict,  have  convicted  him  of  the  fraud  charged.  Charge  9 
should  not  have  been  given. — Ferguson  v.  Loioery,  54  Ala. 
510. 

We  have  singled  out  this  charge  for  comment,  not  because 
we  think  it  alone  is  erroneous.  We  thought  it  more  clearly 
and  patently  faulty,  and  have  therefore  confined  our  remarks 
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to  it.     We  are  not  convinced  the  Circuit  Court,  in  any  of  it& 
rulings,  erred  to  the  prejudice  of  appellant ;  but  we  consider  it 
unnecessary  to  decide  or  discuss  other  questions. 
Affirmed. 


Ex  Parte  Smith. 

Application  for  Mandamus. 

1.  '  Petition  for  mandamus  ;  ivhen  it  will  not  he  considered  by  this  court. 
This  court  will  not  consider  a  petition  for  mandamus,  to  compel  a  probate 
judge  to  hear  and  determine  evidence  on  a  writ  of  habeas  corpus  seeking 
to  review  the  petitioner's  commitment  by  a  justice  of  the  peace  on  a 
charge  of  felony,  where  the  record  consists  of  a  petition  simply  narrative 
of  the  facts,  and  averring  that  the  probate  judge  declined  to  take  juris- 
diction, and  dismissed  the  petition  and  writ  of  habeas  corpus,  there  being 
no  bill  of  exceptions,  or  entry  of  record  showing  the  action  of  the  court. 

2.  Same  ;  proper  practice  on  application  for  in  this  court.  The  proper 
practice  in  such  cases  is  for  the  petitioner  to  reserve  a  bill  of  exceptions ; 
and  in  the  absence  thereof,  the  case  is  not  properly  presented  for  the 
consideration  of  this  court. 

Application  to  this  court  for  a  writ  of  m,anda7nu8. 

The  facts  are  stated  in  the  opinion. 

W.  W.  Whiteside,  for  petitioner. 

SOMERVILLE,  J. — This  is  an  application  on  the  part  of 
the  petitioner,  Smith,  for  a  writ  of  maridatnus,  to  compel  the 
probate  judge  of  Calhoun  county  to  hear  and  determine  evi- 
dence on  writ  of  habeas  corpus,  seeking  to  review  the  petition- 
er's commitment  by  a  justice  of  the  peace  on  a  charge  of  as- 
sault with  intent  to  murder. 

The  record  before  lis  consists  of  a  petition  simply  narrative 
of  the  facts,  accompanied  with  the  averment  that  the  probate 
judge  declined  jurisdiction  and  dismissed  the  petition  and  writ 
of  habeas  corpus.  The  facts  are  admitted  by  the  probate 
judge  to  be  stated  correctly  in  the  petition — this  admission  be- 
ing in  writing.  There  is  no  bill  of  exceptions  reserved,  and 
no  record  showing  the  action  of  the  court  other  than  the  aver- 
ments of  the  petition. 

The  proper  practice  in  cases  of  this  character  is  for  the  peti- 
tioner to  reserve  a  bill  of  exceptions,  and  in  the  absence  of  it, 
the  case  is  not  presented  properly  for  the  consideration  of  this 
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court. — Ex  parte  South  <&  North  R.  R.  Co.,  65  Ala.  599  ;  JEx 
parte  Dickson,  64  Ala.  188  ;  Ex  parte  Broicn,  65  Ala.  446  ;  Ex 
parte  Nettles,  58  Ala.  268 ;  Ex  parte  Croom  <&  May,  19  Ala. 
561. 

The  application  is  denied  with  costs. 


Hooper  v.  Savannah  «&  Memphis  Rail- 
road Company. 

Rill  in  Equity  against  Railroad  Company  to  Enforce  Ven- 
dor's Lien  on  Right  of  Way. 

1.  Motion  to  dismiss  bill  for-  want  of  equity  ;  when  should  he  overruled. 
Under  the  rules  of  practice  governing  courts  of  chancery  in  this  State,  a 
motion  to  dismiss  a  bill  for  want  of  equity  should  only  prevail  when,  ad- 
mitting all  the  facts  ai^parent  on  the  face  of  the  bill,  whether  well  or  illy 
pleaded,  the  complainant  can  have  no  relief.  If  it  is  apparent,  upon  a 
proper  statement  of  the  facts,  and  appropriate  prayer,  equitable  relief 
may  be  obtained,  the  motion  should  be  overruled,  and  the  respondent  put 
to  his  demurrer,  or  leave  should  be  granted  to  the  complainant  to  amend,, 
so  as  to  obviate  the  defects  in  the  bill. 

2.  Private  property  condemned  for  public  uses;  what  is  just  compensation. 
Just  compensation,  under  the  constitution,  to  the  owner  of  a  city  lot,  for 
a  part  of  the  lot  taken  and  applied  to  the  use  of  a  railroad  company,  in- 
cludes not  only  the  value  of  the  part  of  the  lot  so  taken  and  applied,  but 
also  the  injury  resulting  therefrom  to  the  remaining  parts  of  tlie  lot ;  and 
if  the  ways  of  access  to,  and  egress  from,  the  lot  are  obstructed  or  inter- 
rupted thereby,  such  obstruction  or  interruption  forms  a  part  of  the  in- 
jury, for  which  the  owner  is  entitled  to  compensation. 

3.  When  a  fixed  sum  to  be  paid  on  breach  of  contract,  a  penalty  and  not 
liquidated  damages. — Where  a  railroad  company,  having  constructed  its 
road-bed  through  a  city  lot,  instead  of  proceeding  under  the  statute,  en- 
tered into  a  written  contract  with  the  owner,  thereby  acquiring  a  riglit  of 
way  over  the  lot,  in  consideration  of  a  given  amount  in  money,  and  of  an 
agreement  on  its  part,  that  it  would  do  certain  work  on  specified  streets 
leading  to,  or  around  the  lot,  where  they  were  intersected  by  the  railroad, 
within  a  time  prescribed  by  the  contract, — a  stipulation  in  such  contract, 
that  for  any  failure  on  the  part  of  the  company,  after  the  time  within 
which  it  agreed  to  do  the  work,  it  would  pay  the  owner  one  dollar  per  day 
for  each  day  it  was  in  default,  will  be  construed  to  have  been  intended 
by  the  parties  as  a  penalty,  and  not  as  liquidated  damages ;  and  on  a 
breach  of  the  stipulation  the  owner  would  be  entitled  to  recover  the  ac- 
tual loss  or  injury  sustained  by  him  therefrom,  which  is  the  diminution 
of  the  value  of  the  lot  resulting  from  the  obstruction  or  interruption  by 
the  railroad  of  the  streets  on  which  the  work  was  to  be  done. 

4.  Damages  for  breach  of  contract ;  when  a  court  of  equity  will  decree. 
As  a  general  proposition,  courts  of  equity  will  not  entertain  suits,  the  sole 
object  of  wliich  is  conipensation  for  breaches  of  'contract ;  but  when  the 
court  has  acquired  jurisdiction,  as  incidental  to  other  relief,  or  if  a  pecu- 
liar equity  intervenes,  such  compensation  may  be  decreed. 

5.  Relation  of  vendor  and  vendee;    special  contract  construed  as  ere- 
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ating ;  specific  performance  of  contract. — Where  a  railroad  company,  hav- 
ing constructed  its  road-bed  through  a  city  lot,  without  having  first  made 
just  compensation  therefor,  entered  into  a  written  contract  with  the  owner, 
by  which  the  company  stipulated  to  pay  him  a  stated  amount  in  cash, 
and  further,  to  do  and  perform  certain  work  on  specified  streets  contigu- 
ous to  the  lot  and  necessarj'  to  access  to,  and  egress  from  it,  where  they 
were  intersected  by  the  railroad,  within  a  given  time,  and  under  a  pre- 
scribed penalty ;  and  in  return  the  owner  y,  as  to  give  the  company  the 
right  to  run  their  road  through  the  lot  on  the  bed  as  graded,  with  a  right 
of  way  to  the  extent  of  twenty-five  feet  from  the  center  of  the  road-bed, 
and  also  the  right  of  the  use  of  another  designated  part  of  the  lot,  the 
owner  retaining  ths  legal  title ;  and  the  company,  having  made  the  cash 
payment,  failed  to  do  the  stipulated  work  on  the  streets, — held, 

(a).  That  the  contract  being  gon^trued  in  view  of  the  relation  of  the 
parties  and  of  their  rights  and  liabilities — a  land-owner  whose  property 
was  liable  to  be  taken  for  public  uses,  and  a  corporation  having  authority 
to  take  and  acquire  it  for  such  uses — the  payment  to  the  owner  of  the 
compensation  he  was  entitled  to  receive,  partly  in  money,  and  partly  by 
the  performance  of  the  stipulated  work  on  the  streets,  where  intersected 
by  the  railroad,  obstructing  access  to  the  lot  and  impairing  its  value,  was 
the  purpose  intended  to  be  accomplished  by  the  parties. 

(6).  That,  under  the  contract,  the  relation  of  the  parties  is  that  of  ven- 
dor and  vendee,  the  vendor  having  a  lien  on  th^  rights  in  the  lot  acquired 
by  the  vendee,  for  the  unpaid  balance  of  the  consideration  therefor, 
which  is  the  diminished  value  of  the  lot  caused  by  the  obstruction  or  in- 
terruption of  access  to  it  by  the  railroad  intersecting  the  streets ;  and  that 
a  court  of  equity  has  jurisdiction  to  enforce  tliis  lien. 

(c).  That  a  court  of  equity  also  has  jurisdiction  to  enforce  the  specific 
performance  of  the  contract,  and,  as  incidental  thereto,  to  decree  com- 
pensation for  any  damages  suffered  by  the  owner  from  the  failure  of  the 
company  to  do  the  work  stipulated. 

(d).  That  the  legal  title  not  having  passed  by  the  contract,  but  having 
been  retained  by  the  vendor,  the  company's  title  was,  at  most,  merely 
equitable ;  and  a  mortgagee  of  the  company,  being  chargeable  with  no- 
tice of  the  nature  and  character  of  the  right,  title  and  possession  of  the 
company,  can  not  be  regarded  as  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice ;  but  he  only  succeeds  to  the  equitable  right 
•or  title  of  the  company  and  takes  it  cum  onere. 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  X,  S.  Graham. 

The  bill  in  this  cause  was  filed  on  the  Ttli  of  April,  1880,  by 
George  W.  and  George  D,  Hooper,  against  the  Savannah  and 
Memphis  Ra'lroad  Company,  a  corporation  owning  and  operat- 
ing a  railroad  in  this  State,  and  others  claiming  under  a  mort- 
gage executed  by  the  company  "  a  few  days  before  the  date  "  of 
the  agreement,  upon  which  this  suit  is  founded.  The  case  made 
by  the  record  is  substantially  stated  in  the  opinion.  It  will  not, 
Lowever,  be  amiss  to  set  out,  in  tlie  language  of  the  agreement, 
the  work  which  the  railroad  company  agreed  to  do  and  perform 
on  certain  streets  therein  mentioned,  as  it  is  upon  the  failure  of 
the  company  to  do  and  perform  that  work,  this  suit  is  founded. 
The  language  is  as  follows :  "  The  said  railroad  company  to  fill, 
level  or  grade  every  street  which  leads  to  or  around  Block  A, 
where  George  D.  Hooper  resides,  which  is  cut  by  said  railroad, 
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in  such  a  manner,  and  to  such  an  extent,  as  to  make  the  cross- 
ing of  said  raih-oad  by  each  of  said  streets  as  ample  and  as  con- 
venient, as  it  is  possible  to  make  them  consistently  with  the* 
running  and  use  of  said  railroad,  and  this  grading,  filling  up  and 
^leveling  to  extend  to  the  width  of  twenty  feet,  and  to  be  always 
ke^t  up  by  said  company ;  provided,  however,  that  a  bridge,  if 
deemed  advisable  by  both  parties,  may  be  built  by  the  company 
across  the  railroad  on  Washington  street." 

Sam'l  F.  Rice,  and  G.  D.  &  G.  "W.  Hoopee,  for  appellants. 
(1).  The  amount  agreed  by  the  railroad  company  to  be  paid  per 
day  on  its  default  to  do  the  stipulated  work,  was  not  unreason- 
able, and  it  is  the  measure  of  damages.-  —Abbott  on  Shipping, 
title  Demurrage,  p.  383,  and  cases  cited;  Pettis  v.  BloomeVy'^i 
How.  Pr.  Rep.  317.  (2).  It  is  obvious  from  the  contract,  that 
the  agreement  to  either  grade  the  streets  and  make  crossings,  or 
in  lieu  thereof,  to  pay  one  dollar  per  day,  was  a  part  of  the  con- 
sideration given  for  the  land,  for  the  enforcement  of  which  the 
appellants  had  a  vendor's  lien. —  Walker  v.  W.  H.  &  B.  R.  Co., 
1  Eq.  Cases,  p.  195 ;  Cosensv.  Bognor  Railw.  Co.,  1  Ch.  Ap.  Ca- 
ses, 594;  ^Yalker  v.  E.  C.  Rw.  Co.,  12  Jurist,  Pt.  1,  787;  Earl 
St.  Gertaans  v.  C.  P.  Rw.  Co.,  11  Eq.  Cases,  568;  Bishop  of 
Winchester  v.  M.  R.  R.  Co.,  5  Eq.  Cases,  17  ;  Munns  v.  Isle  of 
Wight  R.  R.  Co.,  8  Eq.  Cases,  653 ;  S.  C,  5  Ch.  Ap.  Cases, 
414;  2  Story's  Eq.  Jur.  (12  Ed.)  §§  1231,  1566-7;  Redfield  on 
Law  of  Railroads,  257;  Phillips  v.  Thompson,  1  Johns.  Ch. 
13J.  (3).  A  court  of  equity  has  jurisdiction  to  enforce  specific 
performance  of  the  contract. — Lytton  v.  G.  N.  Rw.  Co.,  2  Kay 
&  J.  394;  2  Story  Eq.  Jur.  §  1567;  Sanderson  v.  C  &  W.  Rw. 
Co.,  1 1  Beavan,  497.  (4).  A  vendor's  lien  can  not  be  considered 
a  stale  demand,  if  bill  to  enforce  it  is  filed  within  twenty  years. 
Relfe,  V.  Relfe,  34  Ala.  500.  (5).  If  the  bill  was  susceptible  of 
amendment,  it  should  not  have  been  dismissed  in  vacation. 
Bishop  V.  Wood,  59  Ala.  253. 

"W.  H.  Barnes,  contra. — The  bill  is  filed  to  attempt  to  en- 
force an  alleged  lien  for  breach  of  covenants  on  the  part  of  the 
company,  as  shown  in  the  agreement  set  forth  in  the  bill.  This 
can  not  be  done. — McCandlish  v.  Keen,  13  Grat.  615;  Arlin 
V.  Brown,  44  N.  H.  102 ;  Bi^av^ley  v.  Catron,  8  Leigh,  528 ; 
McKillop  V.  McKillop,  8  Bar.  552 ;  James  v.  Bird,  8  Leigh, 
p.  510. 

BRICKELL,  C.  J.— The  original  bill  filed  by  the  appellants 
states,  in  substance,  that  they  are,  and  were  the  owners  of  three 
parcels  of  lands  situate  in  the  city  of  Opelika,  known  and  desig- 
nated as  lots  2,  3  and  4  in  block  A.     These  lots  formed  one 
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^'•compact  settlement^''  on  which  was  the  residence  of  the  appellant, 
^George  D.  They  are  bounded  by  three  of  the  streets  of  the  city, 
known  as  Washington  street,  North  Railroad  street  and  Coosa 
street,  and  separated  from  Wilcox  street  by  lot  1  of  said  block. 
On  and  before  the  6th  day  of  September,  1870,  the  Savannah  & 
Memphis  Railroad  Company  had  constructed  its  road-bed  through 
lot  numbered  4,  and  through  a  small  corner  of  lot  3.  On  that 
day  the  railroad  company  and  the  appellants  entered  into  an 
agreement  in  writing,  a  copy  of  which  is  exhibited,  by  which 
the  company  stipulated  to  pay  the  appellants  in  cash  three  hun- 
dred and  seventy-five  dollars,  and  also  stipulated  to  do  certain 
work  upon  the  streets  aforesaid  where  they  were  intersected  by 
its  road.  In  retuim,,  the  appellants  were  to  give  the  company 
the  right  to  run  their  road  through  said  block  on  the  bed  as 
•graded,  and  the  use  of  all  of  lot  4  on  the  north  side  of  the  road, 
and  the  right  of  way  to  the  extent  of  twenty-five  feet  from  the 
centre  of  the  road-bed.  The  company  stipulated  to  do  and  per- 
form all  of  the  work  on  the  streets  on  or  before  the  first  day  of 
June,  1871.  For  any  failure  after  that  time,  they  stipulated  to 
pay  the  appellants  one  dollar  per  day,  for  each  day  they  were 
in  default.  Each  party,  stipulated,  on  the  request  of  the  other, 
to  execute  any  other  or  further  deeds  or  instruments  necessary 
to  give  effect  to  their  intentions  and  purposes. 

The  company  made  payment  of  said  sum  of  three  hundred 
and  seventy-five  dollars,  entered  into  possession  of  the  parts  of 
the  lots  on  which  the  road-bed  was  constructed,  and  of  the 
twenty-five  feet  from  the  centre  of  the  bed,  and  of  the  part  of 
lot  number  4  north  of  the  road,  and  have  since  had  undisturbed 
occupancy.  They  have  failed  and  neglected  to  do  the  work 
stipulated  on  Coosa  street,  or  on  Xorth  Railroad  street,  and  in 
consequence  said  streets  are  useless  as  ways  to  and  from  lots  2 
and  3,  and  the  part  of  lot  4  reserved  by  the  appellants.  And 
they  have  also  failed  to  provide,  on  Wilcox  street,  the  crossing 
agreed  to  be  provided.  They  have  failed  and  neglected  to  pay  or 
tender  to  the  appellants  "the  amount  stipulated  in  said  agreement 
as  liquidated  damages  for  its  default  in  relation  to  the  crossings 
or  any  part  thereof,  or  any  compensation  in  any  shape  whatever." 

It  is  alleged  the  agreement  of  the  company  to  do  the  stipu- 
lated work  on  the  said  streets,  or  failing  therein,  to  pay  certain 
damages,  was  a  part  of  the  consideration  of  the  purcliase  of  the 
right  to,  and  use  of  the  lands  of  which  it  has  possession  under 
said  agreement.  The  insolvency  of  the  company  is  averred, 
and  its  execution  of  a  mortgage  conveying  all  its  property,  for 
the  foreclosure  of  which  proceedings  were  pending  in  the  Court 
of  Chancery. 

The  prayer  of  the  bill  is,  that  a  decree  be  rendered  for  the 
payment  to  the  appellants  of  the  sum  of  one  dollar  per  day  for 
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the  period  the  company  has  been  in  default  in  the  performance 
of  the  said  work ;  that  a  lien  for  the  payment  thereof  be  de- 
creed on  the  lands  it  acquired  under  said  agreement ;  and  that 
the  company  and  its  assignees  be  compelled  to  do  and  maintain 
said  work,  and  the  agreement  declared  a  perpetual  lien  for  com- 
pelling them  to  do  and  maintain  the  same,  and  for  general 
relief. 

The  hearing  in  the  Court  of  Chancery  was  had  on  motion  to 
dismiss  the  bill  for  want  of  equity,  no  demurrer  or  answer  hav- 
ing been  filed.  The  chancellor  was  of  opinion,  that  the  bill  could 
not  be  regarded  as  the  bill  of  a  vendor  claiming  a  lien  for  the 
purchase-money ;  that  it  was  a  bill  for  the  recovery  of  stipu- 
lated damages,  stating  no  fact  rendering  necessary  the  interfer- 
ence of  a  court  of  equity,  and  could  not  be  entertained.  There- 
fore, the  motion  was  sustained  and  the  bill  dismissed. 

It  is  not  an  uncommon  error  to  suppose  that,  under  the  principles 
and  rules  governing  our  courtsof  chanc^ery,  amoti(mtodismissa 
bill  for  want  of  equity,  and  a  demurrer  are  equivalents — that 
any  and  every  objection  which  would  be  available  on  denmrrer, 
is  equally  available  as  the  ground  of  a  motion  to  dismiss.  The 
motion  to  dismiss  has  its  authority  in. the  76tli  Rule  of  Chan- 
cery Practice,  which  reads:  "A  defendant  may,  at  any  stage 
of  the  cause,  move  to  dismiss  a  bill  for  want  of  equity,  unless  a 
similar  motion  has  been  previously  made  and  determined.  If 
the  cause  is  ready  for  hearing  on  bill  and  answer,  or  pleadings 
and  proof,  such  motion  may  be  made  and  heard  in  connection 
with  the  final  hearing."  Like  the  general  demurrer  which  was 
usual  in  our  practice  prior  to  the  Code,  a  motion  to  dismiss  a 
bill  for  want  of  ecpiity  directs  attention  wholly  and  exclusively 
to  the  equities  of  the  bill,  not  to  its  frame,  or  the  want  or  mis- 
joinder of  parties,  or  other  matter,  which,  if  a  demurrer  were 
interposed,  would  be  regarded  as  waived,  if  not  specially  as- 
signed. The  present  bill  may  be  open  to  criticism,  there  may 
be  defects  in  its  frame,  and  omissions  of  proper  averments 
adapting  it  to  the  particular  relief  to  which  the  complainants 
may  be  entitled.  These  defects,  if  made  the  cause  of  demur- 
rer, are  curable  by  amendment,  but  do  not  form  proper  matter 
of  a  motion  to  dismiss  for  want  of  equity.  That  motion  should 
prevail  only,  when  admitting  all  the  facts  apparent  on  the  face 
of  the  bill,  whether  well  or  illy  pleaded,  the  complainant  can 
have  no  relief  whatever.  If  it  is  ajoparent,  upon  a  proper  state- 
ment of  the  facts  and  an  appropriate  prayer,  equitable  relief 
may  be  obtained,  the  motion  should  be  overruled,  the  respond- 
ent put  to  his  demurrer,  or  leave  granted  the  complainant  to 
amend,  obviating  the  defects  in  the  bill.  Such  is  the  course  of 
practice  in  Tennessee  under  a  statute  similar  in  terms  to  our' 
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rule  of  practice. — Thompson  v.  Paul,  8  Humph.  114;  Quinn 
V.  Leahe,  1  Tenn.  Ch.  H7:  Randall  v.  Payne,  Ih.  l.'?7. 

The  important,  controlling  question  is,  whether,  under  the 
facts  stated  in  the  l)ill,  a  case  of  equitaMe  cognizance  can  be 
presented,  when  these  facts  are  properly  pleaded.  The  just 
construction  of  the  contract  into  which  the  parties  entered,  their 
objects  and  purposes,  must  be  ascertained.  In  ascertiiining  the 
construction,  regard  must  be  had  to  the  legal  relation  and  con- 
dition of  the  parties,  and  their  rights  and  liabilities  when  they 
entered  into  the  contract.  The  appellants  were  the  owners  of 
a  parcel  of  land,  which,  though  designated  as  separate  or  dis- 
tinct lots  in  the  plan  of  the  city,  and  bj  the  designation  were 
capable  of  distinct  conveyance,  and  of  separate  ownership,  yet 
in  fact  adjoined,  and  were  used  and  occupied  as  an  entirety ;  as 
forming  and  constituting,  in  the  language  of  the  bill,  one  cmn- 
jpact  settlement,  the  residence  of  one  of  the  appellants.  The 
taking  of  a  part  of  the  lots  for  the  uses  of  the  railroad,  was  the 
taking  of  private  property  for  public  uses,  and,  under  the  con- 
stitution, in  the  absence  of  a  contract  or  agreement  with  the 
owner,  could  be  legalized  only  by  the  payment  to  them  of  just 
compensation  at  the  time  of  the  taking.  Just  compensation 
included  not  only  the  value  of  the  parts  of  the  lots  actually  taken 
and  appropriated  to  the  use  of  the  company,  but  the  injury  to 
the  remaining  lots  or  parts  of  lots,  and  if  the  ways  of  ingress 
to,  and  egress  from  the  lots  were  obstructed  or  interrupted,  such 
obstruction  or  interruption  formed  a  part  of  the  injury,  for 
which  compensation  sliould  have  been  made.  The  general  rule 
of  damages  in  such  cases  is  the  fair  market  value  of  the  land 
actually  taken,  and  the  diminution  in  the  market  value  of  the 
land  not  taken,  because  of  the  uses  to  which  the  part  taken  is 
appropriated.  In  otlier  words,  the  difference  between  the  mar- 
ket value  of  the  whole  lots  as  they  were  at  the  time  of  the 
taking,  and  the  market  value  of  the  lots  and  parts  of  lots  re- 
maining to  the  appellants  after  such  taking,  was  the  measure  of 
just  compensation  to  which  they  were  entitled. — Pierce  on  Rail- 
roads, 210;  Cooley  Con.  Lim.  708,  (4th  Ed.)  It  is  apparent 
that  the  contract  was  entered  into  in  view  of  the  relation 
of  the  parties,  and  of  their  rights  and  liabilities  in  that  relation — 
a  land-owner  whose  property  was  to  be  taken  for  public  use, 
and  a  corporation  having  authority  for  such  uses  to  take  and  ac- 
quire it.  The  payment  to  the  appellants  of  the  compensation: 
they  were  entitled  to  receive,  partly  in  money,  and  partly  by  the 
performance  and  maintenance  of  the  work  on  the  streets,  where 
intersected  by  the  railroad,  obstructing  access  to  the  lots,  im- 
pairing their  value,  was  the  purpose  the  parties  had  in  view. 
Time  was  given  the  company,  a  period  of  nearly  nine  months,  for 
the  performance  of   the  work,  and  in  the  event  it  was  in  de- 

VOL.  LXIX. 


1881.]  OF  ALABAMA.  535 

[Hooper  v.  Savannah  &  Memphis  K.  R.  Co.  J 

fault  at  the  expiration  of  the  period,  it  stipulated  to  pay  the 
appellants  one  dollar  for  each  day  the  default  continued. 

It  is  certainly  competent  for  parties  entering  into  a  contract, 
to  avoid  all  future  contention  as  to  the  amount  of  damages 
which  may  result  from  its  breach,  to  agree  and  fix  upon  a  cer- 
tain, definite  sum,  as  that  which  shall  be  paid  to  the  party  in- 
jured by  the  party  in  default  in  performance  of  the  contract. 
Damages  so  ascertained  are  termed  indifferently  liquidated.,  or 
stated,  or  stipulated  damages.  Though  the  parties  may  agree, 
and  may  express  precisely  their  agreement,  declaring  the  sum 
to  be  paid  in  event  the  contract  is  broken,  and  denominate  it 
as  fixed,  or  stated,  or  liquidated  damages,  a  perplexing  ques- 
tion often  arises,  whether  the  intention  was  to  afford  fair  and 
reasonable  compensation  for  the  injury  resulting  from  the 
breach,  simply  and  merely,  or  whether,  by  way  of  quickening 
diligence  in  punctual  performance,  a  penalty  or  a  forfeiture 
was  intended,  which  must  be  suffered  without  regard  to  the 
actual  injury  resulting  from  the'  failure  to  keep  the  contract. 
In  the  determination  of  this  question,  as  in  the  determination 
of  all  other  questions  touching  the  construction  of  contracts, 
the  governing  guides  are  the  subject  of  the  contract,  and  the 
intention  of  the  parties.  Considering  this  particular  question, 
said  Chief  Justice  Colliek,  in  Watts  v.  Skejtpard,  2  Ala.  434, 
"  the  first  general  principle  in  the  construction  of  all  contracts 
is,  that  they  shall  be  so  expounded,  as  to  carry  into  effect  the 
intention  of  the  parties.  To  this  end,-  the  court  should,  if  ne- 
cessary, look  to  the  subject-matter  of  the  contract,  the  situation 
of  the  parties,  the  motives  that  led  to  it,  and  the  objects  in- 
tended to  be  attained  by  it."  Among  principles  well  estab- 
lished in  determining  whether  a  stipulation  or  covenant  of  the 
character  now  under  consideration  is  in  its  nature  a  penalty  or 
liquidated  damages,  the  first  is,  that  it  is  the  tendency  and  pre- 
ference of  the  law,  to  regard  the  stipulation  or  covenant  as  of 
the  nature  of  a  penalty,  rather  than  as  liquidated  damages,  be- 
cause then  it  may  be  apportioned  to  the  loss  actually  sustained  ; 
and  compensation  for  that  loss  is  the  full  measure  of  justice 
and  right. — Shute  v.  Taylor,  5  Mete.  61 ;  Tisk  v.  Gray,  11  Al- 
len, 132;  Wallis  v.  Carpenter,  13  Allen,  19;  Bagley  v.  Ped- 
die,  5  Sandf.  (Sup.  Ct.)  192;  Baird  v.  Tolliver,  6  Humph.  186. 
And  if  it  be  doubtful,  upon  a  just  consideration  of  all  the 
terms  and  purposes  of  the  contract,  of  the  relation  of  the  par- 
ties, of  their  objects  and  purposes,  and  of  the  duty  to  be  per- 
formed, whether  the  sum  stated  was  intended  as  liquidated 
damages,  or  as  a  penalty,  as  the  latter  it  will  be  construed. 
Shadduck  v.  Marsh,  1  Zab.  (N.  J.  Law),  434;  Whitfield  v. 
Levy,  6  Yroom  (N.  J.  Law),  149;  Tayloe  v.  Sandiford,  T 
Wheat.  13 ;  Bagley  v.  Peddle,  supra.     And  where  the  agree- 
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ment  or  covenant  is  for  the  performance  of  several  things,  and 
the  stipulation  is  for  the  payment  of  a  sum  in  gross  in  the 
event  of  a  failure  to  perform,  in  whole  or  in  part,  the  sum 
stated  will  be  considered  as  a  penalty. —  Watts  v.  Slwppard^  2 
Ala.  425 ;  Bagley  v.  Peddle^  supra  /  Shadduch  v.  3larsh,  s^i- 
pra  I  Owen^  v.  Hodges^  1  McMullen  (Law),  106;  Basye  v. 
Ambrose,  28  Mo.  39 ;  Curry  v.  Larer,  1  Penn.  St.  470. 

This  stipulation  is  for  work  to  be  done  at  the  intersection  by 
the  railroad  of  four  several  streets,  leading  to  or  around  the 
lots  of  appellants.  The  object  in  view  was  repairing  the  injury 
done  to  the  lots  by  the  obstruction  or  interruption  of  access  to 
and  from  them,  through  and  by  these  streets ;  in  this  respect, 
to  place  the  lots  as  far  as  practicable  in  the  condition  they  were 
when  the  railroad  was  constructed.  It  is  scarcely  possible  that 
the  work  to  be  done  on  the  crossings  of  each  street,  involved 
the  same  labor  and  expense,  or  that  the  injury  resulting  to  the 
appellants  from  the  obstruction  or  interruption  of  each  crossing, 
was  the  same  in  degree ;  yet',  the  stipulation  is  for  the  pay- 
ment of  the  same  sum  for  each  day's  default  in  the  perform- 
ance of  any  part  of  the  w^ork,  as  for  a  default  in  entire  per- 
formance. Any  breach  of  the  stipulation,  great  or  small,  with- 
out regard  to  tlie  consequent  injury  to  the  appellants,  makes  a 
default  for  which  the  amount  to  be  paid  is  precisely  that  whicli 
must  be  paid  for  an  entire  non-performance.  This  is  manifestly 
unreasonable,  and  it  is  not  improbable  may  be  unconscionable 
to  eitluer  party — in  one  event,  exceeding  the  actual  injury  the 
appellants  may  sustain,  and  in  another,  not  equaling,  but  falling 
below  it.  When  the  whole  contract  is  considered,  the  relation 
of  the  parties,  and  the  objects,  it  is  apparent,  they  had  in  view,  it 
seems  plain  enough  that  the  parties  could  not  have  intended 
that  the  sum  mentioned  should  be  taken  as  liquidated  damages. 
It  is,  to  say  the  least,  doubtful  what  was  their  intention,  and 
there  is  less  danger  of  opjjression  and  injustice  from  regarding 
it  as  a  penalty  than  from  treating  it  as  a  covenant  to  pay  liqui- 
dated damages. 

The  diminution  of  the  value  of  the  lots  of  the  appellants 
because  of  the  obstruction  or  interruption  of  the  public  ways 
or  streets  leading  to  them,  is,  as  we  have  seen,  an  element  of 
the  just  compensation  w^hich  must  be  made  to  them,  because  of 
the  taking  and  appropriation  of  parts  of  the  lots  to  the  uses  of 
the  railroad  company.  This  diminution  of  value  is  the  real 
loss  sustained,  the  injury  the  stipulation  of  the  contract  was 
intended  to  repair,  and  for  the  loss  and  injury  the  appellants 
are  entitled  to  a  recovery.  As  a  general  proposition  courts  of 
equity  do  not  entertain  suits,  the  sole  object  of  wdiich  is  Qom- 
pensation  for  breaches  of  contracts,  or  the  recovery  of  damages 
for  wrongs  cognizable  at  law,  because  in  courts  of  law,  for  such 
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grievances,  there  are  plain,  complete,  and  adequate  remedies.  But 
when  the  court  has  jurisdiction,  as  incidental  to  other  relief,  or 
if  a  peculiar  equity  intervenes,  compensation  or  damages  may 
be  decreed. — 2  Story's  Eq.  §  794.  If  the  parties  had  not  agreed 
— if  the  company  had  not  entered  upon  and  acquired  posses- 
sion of  the  lands  taken,  with  the  consent  of  tlie  appellants, 
without  the  prepayment  of  the  damages  resulting  from  the  ob- 
struction of  access  to  the  lots,  and  all  other  damages  forming 
the  just  compensation  which  must  be  made,  before  private 
property  can  be  taken  and  appropriated  to  public  uses,  a  court 
of  equity  would  have  intervened  and  restrained  bj  injunction 
the  entry  upon  and  possession  of  the  land  by  the  company, — Bon- 
apartsv.  Camden  and  Amboy  R.  R.  Co.,  1  Baldwin,  205 ;  Jersey 
City  (&  Bergen  R.  R.  Co.  v.  Jersey  City  cfe  Hoboken  R.  R.  Co.^ 
20  X.  J.  Eq.  61 ;  Stacy  v.  Vermont  Central  R.  R.  Co.,  39  Vt.  14. 
Entering  upon  the  lands,  acquiring  possession  by  contract 
with  the  appellants,  the  relation  of  the  parties  is  that  of  seller 
and  purchaser.  If  the  company  had  stipulated  to  pay,  and  the 
appellants  had  agreed  to  accept  a  specific  sum  of  money,  as 
just  compensation  for  the  lands  taken,  that  sunr  would,  of 
necessity,  have  embraced. all  compensation  the  appellants  could 
have  claimed  for  the  interruption  or  obstruction  of  the  high- 
ways leading  to  and  from  these  lots,  or  because  of  the  dimin- 
ished value  of  the  lots  from  any  cause,  in  the  appropriation  of 
parts  of  them  to  the  uses  of  the  company.  That  sum  would 
have  been  as  essentially  the  purchase-money  of  lands,  or  of  a 
right  and  interest  in  and  to  lands,  as  when  between  natural 
persons  there  is  a  bargain  and  sale  for  a  specified  price.  What 
difference  is  there  in  right  and  principle,  when  a  specific  sum 
is  promised  and  paid  as  partial  compensation,  and  there  is  a 
promise  to  repair  an  injury  by  work  and  labor,  which  lessened 
the  value  of  the  remaining  lands  of  the  owner,  for  which  he  is 
entitled  to  compensation  ?  If  the  injury  is  not  repaired,  the 
owner  suffers  loss,  and  the  company  gets  the  land  without  mak- 
ing the  compensation  justly  due,  without  paying  the  considera- 
tion upon  which  it  was  let  into  possession.  The  real  founda- 
tion of  the  lien  of  a  vendor  for  the  purchase-money  of  lands, 
is  that  it  is  against  good  conscience  for  one  man  to  get  and  keep 
the  lands  of  another,  without  paying  the  consideration  promised 
to  be  paid  for  them.  For  the  performance  of  the  contract  by 
the  company,  in  all  its  parts,  it  is  evident  the  appellants  relied, 
and  the  company  intended  they  should  rely,  on  the  lands  taken 
as  a  security.  The  retention  of  the  legal  title  is  very  strong, 
if  it  is  not  conclusive  evidence  of  this  reliance.  The  terms  of 
the  contract  are  conclusive — it  is  only  in  return  for  the  per- 
formance by  the  company  of  the  contract,  that  the  appellants 
promise  to  give  the  company  "  the  rigid  to  i'un  their  road 
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through  said  Blocks  on  the  road-bed^  as  at  present  graded,  and 
to  the  use  of  aU  of  lot  number  four,  on  the  north  side  of  said 
railroad  tract,  and  the  right  of  way  on  lot  number  four  to  the 
extent  of  twenty-five  feet  from  the  centre  of  sa{d  railroad 
tracf^  The  vendor  of  lands  vvlio  conveys  the  legal  title,  not  tak- 
ing some  other  security  than  the  promise  of  the  vendee  to  pay, 
retains  a  lien  for  the  purchase-money,  and  the  presumption  that 
it  is  retained,  must  be  repelled  by  clear  and  convincing  evidence 
of  an  agreement  or  intention  to  the  contrary.  The  vendor  who 
retains  the  legal  title,  and  stipulates  to  convey  it  only  on  full 
payment  of  the  purchase-money,  holds  it  as  a  security  for  the 
purchase-money,  which  is  of  equal  dignity  with  a  mortgage. 

Courts  of  equity  often  intervene  to  compel  railroad  corpora- 
tions to  the  specific  performance  of  contracts  they  make  with 
land-owners. — 2  Story's  Equity,  §  1566.  In  Cosens  v.  Bognor 
Railway  Co.,  Law  Rep.,  1  Ch.  App.  594  (cited,  1  Redf.  on  Rail- 
way's, 5th  Ed.  256),  a  court  of  equity  enforced  the  payment  of 
damages  assessed  to  the  land-owner  against  a  railway  company, 
entering  and  constructing  its  road  without  making  payment  of 
them,  by  injunction  restraining  the  use  of  the  land  until  pay- 
ment was  made.  In  Walker  V.  Ware,  Hadhamdc  Buntingford 
R.  R.  Co.,  1  Law  Rep  ,  Eq.  Cases,  195,  under  an  assessment  of 
compensation,  and  by  agreement  with  the  land-owner,  the  rail- 
road company  entered  into  possession,  promising  payment  of 
the  compensation  assessed,  and  to  pay  such  damages  as  a  par- 
ticular individual  should  award  the  owner  for  the  injury  he 
sustained  by  reason  of  the  severance  of  the  lands,  or  because 
of  injury  to  his  remaining  lands.  The  Master  of  the  Rolls, 
Sir  J.  RoMiLLv,  held,  that  the  land-owner  had  a  lien  not  only 
for  the  purchase-money  of  the  lands  which  had  been  assessed 
as  compensation,  but  for  the  damages  resulting  from  the  sever- 
ance of  the  lands,  and  the  injury  to  his  remaining  lands ;  and 
that,  although  the  road  had  been  constructed  and  opened  for 
public  uses,  the  lien  would  be  enforced  by  a  sale  of  the  land. 

There  are  authorities  in  this  country  recognizing  the  exis- 
tence of  a  lien  akin  to  that  of  a  vendor's  lien,  in  favor  of  the  land- 
owner letting  a  railroad  company  into  possession,  upon  condi- 
tions it  fails  or  refuses  to  perform.  Many  of  them  are  col- 
lated and  referred  to  in  Pierce  on  Railroads,  169,  n.  5.  In 
Dayton  R.  R.  Co.  v.  Leicton,  20  Ohio  St.  401,  the  land-owner 
agreed  "  to  release  the  right  of  way,  and  the  right  to  enter  up- 
on and  construct  its  railroad  "  through  his  lands.  In  considera- 
tion thereof  the  company  agreed  to  pay  a  certain  sum  of  money 
at  a  future  day,  and  to  construct  certain  road-crossings  and  cat- 
tle-guards. Without  receiving  a  deed  to  the  right  of  way  or 
any  conveyance  of  it,  before  paying  the  money,  and  before 
constructing  the  crossings  or  guards,  the  company  entered  into 
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possession  and  constructed  its  road.  The  court  were  of  opinion 
the  land-owner  was  entitled,  at  his  election,  to  a  specific  per- 
formance of  the  contract,  or  to  enforce  a  lien  upon  the  lands, 
not  only  for  the  unpaid  purchase-money,  but  also  for  the 
damages  resulting  from  the  failure  to  construct  the  road-cross- 
ings and  the  cattle-guards. 

The  only  claim  of  the  railroad  company  to  the  lands  taken 
from  the  appellants,  and  appropriated  to  its  uses,  is  derived 
from  the  contract,  into  which  the  parties  entered.  That  con- 
tract did  not  pass  a  legal  title ;  on  the  contrary,  the  legal  title 
was  retained  by  the  appellants  as  a  security  for  the  performance 
by  the  company  of  the  stipulations  it  agreed  to  perform,  as 
the  consideration  for  the  lands.  Its  title  was,  at  most, 
merely  equitable,  and  its  mortgagees  can  not  be  regarded  as 
honajide  purchasers  for  a  valuable  consideration,  without  notice. 
To  the  equitaHe  right  or  title  of  the  company  these  mortgagees 
succeeded,  and  they  take  it  cum  onere.  They  are  chargeable 
with  notice  of  the  nature  and  character  of  the  right  and  title 
and  possession  of  the  railroad  company. —  Gillison  v.  S.  cfe  C 
R.  It.  Co.,  7  S.  C.  (Law);  173. 

Whether  the  appellants  shall  proceed  to  enforce  specific  per- 
formance of  the  contract,  claiming  compensation  for  any 
damages  suffered  from  the  failure  of  the  company  to  do  the 
w^ork  stipulated  ;  or  shall  seek  to  enforce  a  lien  for  the  dimin- 
ished value  of  the  lots  because  of  the  obstruction  or  interrup- 
tion of  access  to  them,  there  nmst  be  an  amendment  of  the 
bill.  Whether  the  right  to  specific  performance  has  been  lost 
or  not,  by  the  delay  in  claiming  it,  is  a  question  which  must  be 
left  open  for  consideration,  if  the  bill  is  so  amended  as  to  claim 
it.  In  the  present  aspect  of  the  case,  it  is  enough  to  say,  the- 
bill  is  not  devoid  of  equity,  though  its  gravamen  may  be  de- 
fectively stated ;  and  the  motion  to  dismiss  should  not  have 
been  allowed. 

The  decree  of  the  chancellor  must  be  reversed,  the  motion 
to  dismiss  the  bill  for  want  of  equity  overruled,  and  the  cause 
remanded. 


Sweeney  ^^  Bixler. 

Bill  in  Equity  to  foreclose  Mortgage. 

1.     Mortgage  ;  when  mortgagee  is  a  purchaser. — It  has  long  I)een  (Settled, 
that  a  mortgagee  is  a  purchaser,  when,  contemporaneously  with  the  exe- 
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cution  of  the  mortgage,  or  with  an  agreement,  afterwards  performed,  to 
execute  the  mortgage,  he  parted  with  any  thing  of  value,  surrendered  an 
existing  right,  incurred  a  fixed  Habihty,  or  submitted  to  loss  or  detriment. 

2.  Same. — When  the  mortgage  is  made  to  secure  a  pre-existing  debt, 
if  there  be  such  a  valid,  binding  contemporaneous  agreement  to  extend 
the  debt  to  a  future  definite  time,  as  will  disable  the  mortgagee  to  sue 
before  that  time,  this  is  a  new  present  consideration,  of  benefit  to  the 
mortgagor,  and  also  of  detriment  to  the  mortgagee,  which  will  constitute 
the  latter  a  purchaser. 

3.  Same ;  when  a  mortgagee  is  not  a  purchaser. — If  a  mortgage  is  exe- 
cuted to  secure  a  pre-existing  debt,  and  no  new  contemporaneous  con- 
sideration passes,  either  of  benefit  to  the  mortgagor,  or  of  detriment  to 
the  mortgagee,  then  the  mortgagee  does  not  thereby  become  a  purchaser. 

4.  Same. — A  note  payable  one  day  after  date,  given  for  an  as- 
certained balance  on  a  .settlement  of  pre-existing  demands,  and  contem- 
poraneously with  the  execution  of  a  mortgage  securing  the  same,  must 
be  construed  merely  as  evidencing  a  present  indebtedness.  It  can  not  be 
supposed  that  the  parties  thereby  intended  either  a  benefit  to  the  prom- 
isor, or  any  detriment  to  the  promissee.  The  mortgagee  is  not,  therefore, 
a  purchaser  as  against  an  older  latent  right  of  a  third  jjarty  to  the  prop- 
erty conveyed  by  the  mortgage. 

5.  Same ;  law  da>i  thereof  does  not  affect  maturity  of  note. — A  mere 
agreement  contained  in  a  mortgage,  that  it  shall  not  be  foreclosed  imtil  a 
certain  day  subsequent  to  the  maturity  of  the  debt  secured  thereby,  does 
not  suspend  the  right  to  collect  the  debt,  there  being  no  agreement  for  an 
extension  thereof. 

Appeal  from  the  Chancery  Court  of  Mobile. 
-Heard  before  Hon.  Jno.  A.  Foster. 

The  bill  in  this  cause  was  filed  bj  the  appellee  against  the 
appellant  and  one  W.  B.  Smith,  to  foreclose  a  mortgage  exe- 
cuted by  Smith  to  appellee,  conveying  a  horse  therein  described, 
to  secure  a  debt  evidenced  b}"^  a  note  of  even  date  with  the 
mortgage,  and  payable  one  day  after  date.  It  is  averred  in  the 
bill,  that  the  appellant  claimed  the  horse  as  his  property,  and 
had  brought  suit  against  Smith  for  the  recovery  thereof;  and 
he  was,  therefore,  made  a  party  defendant  to  the  bill.  By  an 
amendment  to  the  bill,  the  consideration  of  the  debt  evidenced 
by  the  note  and  secured  by  the  mortgage  was  set  forth.  The 
averments  in  reference  thereto  are  stated  in  the  opinion.  The 
appellant  answered  the  bill  setting  up  his  claim  to  the  horse  and 
alleging  that  Smith  and  one  Hammond  had  obtained  it  from  him 
by  collusion  and  fraudulent  representations,  and  that  his  right 
thereto  was  superior  to  any  equity  that  the  appellee  had  under 
the  mortgage.  The  material  facts  disclosed  by  the  evidence 
are  stated  in  the  opinion.  Upon  final  hearing,  had  upon  the 
pleadings  and  proof,  the  Chancery  Court  declared  the  appellee 
a  hoiiajide  purchaser  for  a  present  valuable  consideration,  and 
decreed  a  foreclosure  of  the  mortgage.  From  that  decree  this 
appeal  was  taken,  and  it  is  here  assigned  as  error. 

BoYLEs,  Faith  &  Cloud,  for  appellant. — Conceding  that  the 
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mortgage  was  taken  in  good  faith  and  without  notice,  Bixler 
was  not  a  purchaser  for  value. — Stevens  v.  Brennan,  79  N.  Y. 
254 ;  Weaver  v.  Barden,  49  N.  Y.  286  ;  Demott  v.  Starkey,  3 
Barb.  Ch.  R.  403 ;  Padgett  v.  Lawrence,  10  Paige,  170 ;  Bid- 
ler  V.  Harrison,  Cowper,  565 ;  36  Texas,  511  ;  U.  S.  v.  Hodge, 
6  How.  279 ;  RucJcer  v.  Robinson,  38  Mo.  154 ;  McCune  v. 
Belt,  38  Mo.  281 ;  Headlee  v.  Van  Lear,  43  Mo.  m^;  Haden 
V.  Brown,  18  Ala.  641. 

C.  J.  ToRREY,  contra. — Bixler  was  a  hona  fide  purchaser  for 
value. — 55  Miss.  348  ;  63  Ala.  336  ;  Lh.  571.  Being  a  lima  fide 
purchaser  for  value,  he  can  hold  the  property  covered  by  the 
mortgage  against  the  first  vendor, — Allen,  Bethune  <&  Co.  v, 
Maury  d;  Co.,  66  Ala.  10 ;  Leigh  Bros.  v.  M.  &  0.  R.  R.  Co., 
58  Ala.  165 ;  21  Ind.  411 ;  13  111.  610. 

STONE,  J. — The  trotting  horse,  the  subject  of  the  present 
suit,  was  originally  the  property  of  Sweeney,  placed  in  the 
hands  of  Smith  to  be  trained.  Hammond,  as  the  agent  of 
Smith,  and  with  his  money,  purchased  the  horse  from  Sweeney, 
and  took  a  bill  of  sale  in  his  own  name,  not  disclosing  the  fact 
that  he  was  purchasing  for  Smith.  The  horse  was  never  in 
Hammond's  possession,  but  remained  Math  Smith,  who  asserted 
and  exercised  ownership  over  him.  While  matters  stood  in 
this  condition,  and  no  adversary  claim  was  asserted  to  the  horse. 
Smith  executed  a  mortgage,  conveying  the  horse  to  Bixler,  a& 
security  for  a  debt.  The  present  bill  was  filed  to  foreclose  that 
mortgage.  After  the  execution  of  the  mortgage — some  fifteen 
or  twenty  days  after- — Sweeney  discovered  that  Hammond  had 
purchased,  not  for  himself,  but  for  Smith,  and  he  instituted  an 
action  of  detinue  for  the  recovery  of  the  horse,  alleging  that 
he  had  been  defrauded  by  Smith  in  procuring  the  sale  to  be 
made.  He  recovered  in  that  action,  and  has  the  horse  in  pos- 
session.— Smith  V.  Sweeney,  ante  p.  524. 

Bixler's  claim,  as  set  up  in  his  amended  bill,  is  as  follows : 
He  had  intrusted  Smith  with  the  sale  of  stock,  and  Smith  had 
thus  become  indebted  to  him  for  the  proceeds  of  such  stock 
sold.  They  had  an  accounting,  and  Smith  executed  his  note  to 
him,  due  one  day  after  date,  for  the  ascertained  balance.  On 
the  same  day  Smith  executed  the  mortgage  to  Bixler  to  secure 
the  payment  of  said  note,  and  therein  conveyed  the  horse  in 
controversy.  In  the  mortgage  is  a  clause,  binding  Bixler  not  to 
enforce  it,  if  the  note  was  paid  by  a  named  day,  some  four 
months  afterwards.  It  is  not  shown  that  Bixler,  when  he  took 
the  note  and  mortgage,  had  any  notice  of  Sweeney's  claim  to 
the  horse.  There  is  no  question  that  Bixler's  claim  is  hona 
fide.     Is  he  a  purchaser  in  contemplation  of  law  ? 
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It  has  long  been  settled,  both  in  tins  court  and  elsewhere, 
that  the  inquiry,  whether  a  inortgagee  is  a  purchaser,  depends 
on  the  question,  whether  he  parted  with  any  thing  valuable, 
surrendered  an  existing  right,  incurred  a  fixed  liability,  or  sub- 
mitted to  a  loss  or  detriment,  contemporaneously  with  the  exe- 
cution of  the  mortgage,  or  with  the  agreement,  afterwards  per- 
formed, to  execute  the  morta;age.  If  either  of  these  several 
categories  be  shown  to  exist,  then  the  law"  presumes  such  act  of 
the  mortgagee  was  done  or  suffered  in  consideration  of  the 
mortgage  executed,  or  to  be  executed.  In  any  such  case  the 
mortgagee  is  a  purchaser.  He  is  a  hmia  fide  purchaser,  if,  at 
the  time  he  so  took  the  mortgage,  he  was  without  notice,  actual 
or  constructive,  of  an  older,  latent  equity  in  another.  What 
is  sufficient  notice  to  put  him  on  inquiry,  we  do  not  propose  to 
consider  in  this  case.  On  the  other  hand,  if  the  mortgage  be 
taken  to  secure  a  pre-existing  debt,  and  no  new  contempora- 
neous consideration  passes,  either  of  benefit  to  the  mortgagor,  or 
detriment  to  the  mortgagee,  then  the  mortgagee  does  not  there- 
by become  a  purchaser. — Boyd  v.  Beck,  29  Ala.  703 ;  Wells  v. 
Morrow,  38  Ala.  125 ;  United  States  v.  Hodge,  6  How.  U.  S. 
279  ;  Stevens  v.  Brennan,  79  N.  Y.  251;  Spurlock  v.  Sullivan, 
36  Texas,  511 ;  Thurman  v.  Stoddard,  63  Ala.  336 ;  Whelan  v. 
McCreary,  64  Ala.  319 ;  Loeh  v.  Flash,  65  Ala.  526. 

In  this  State  we  have  extended  the  doctrine  of  purchase,  in 
favor  of  the  mortgagee,  farther  than  it  has  been  announced  in 
some  other  jurisdictions.  With  us,  where  the  mortgage  is  even 
made  to  secure  a  pre-existing  debt,  if  there  be  a  valid,  binding 
contemporaneous  agreement  to  extend  the  debt  to  a  future  defi- 
nite time,  this  the  law  holds  to  be  a  new,  present  consideration, 
of  benefit  to  the  mortgagor,  and  also  of  detriment  to  the  mort-'* 
gagee,  which  will  constitute  the  latter  a  purchaser.  But,  to 
come  within  this  rule,  the  agreed  extension  must  be  such  as  to 
disable  the  creditor  (mortgagee)  to  sue,  before  the  agreed,  de- 
ferred day  of  payment  arrives.  So,  with  us, -if  property  be 
conveyed  in  absolute  payment  and  extinguishment  of  a  pre- 
existing debt,  this  constitutes  the  grantee  a  purchaser.  Whether 
a  purchaser  in  that  sense  which  cuts  off  prior  equities,  of  course 
depends  on  the  attendant  circumstances,  such  as  want  of  notice, 
etc. — Thurman  v.  Stoddard,  63  Ala.  336 ;  Thames  v.  Bem- 
hert,  Ih.  561 ;  Padgett  v.  Lavjrence,  10  Paige  170 ;  DeMott  v. 
Starhey^  3  Barb.  Ch.  403.  See  also  BulUr  v.  Harrison,  Cowp. 
565;  McCune  v.  Belt,  38  Mo.  281;  Headleev.  Van  Lear,  43 
Mo.  235. 

We  do  not  consider  there  was  any  extension  of  the  debt  in 
this  case,  in  the  sense  which  will  constitute  Bixler  a  purchaser, 
as  against  Sweeney's  latent  right  to  the  property.  True  the 
note  was  made  payable  one  day  after  date.     That  is  the  usual 
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form  observed  in  closing  accounts,  and  in  taking  notes,  evidenc- 
ing a  present  indebtedness.  We  can  not  suppose  the  parties 
intended  by  this,  either  a  benefit  to  Smith,  the  promissor,  or 
any  detriment  to  Bixler,  the  promissee.  The  extension  of  time 
within  M'hich  the  mortgage  might  be  foreclosed,  was  no  suspen- 
sion,of  the  right  to  collect  the  debt. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  dismissing  complainant's  bill.  Let  the  costs  of 
the  original  suit,  and  of  the  appeal  both  in  the  court  below  and 
in  this  court,  be  paid  by  the  appellee. 


Robinson  v.  Murphy. 

Bill  in  Equity  to  Enjoin  Collection  of  Judgment  at  Law. 

1.  Appeals  to  this  court;  to  what  term  returnable. — An  appeal  taken 
to  this  court  during  vacation  should  be  made  returnable  to  the  next 
■ensuing  term,  and  if  not  so  taken,  the  appeal  may  be  dismissed,  on  mo- 
tion. An  appeal  taken  during  the  session  of  the  court  may  be  made  return- 
able to  the  first  Tuesday  of  any  succeeding  month  of  the  term,  if  there 
are  ten  days  intervening  between  the  taking  of  the  appeal  and  the  return 
-day ;  and  if  such  appeal  is  made  returnable  generally,  it  is  irregular. 

2.  Practice  on  appeal ;  when  irregularity  in  taking  an  appeal  is  waived. 
Such  an  irregularity  may  be  cured  by  amendment,  on  objection  made 
before  a  submission  of  the  cause  ;  and  if  the  appellee  appear  and  join  in 
submitting  the  cause  for  decision  upon  the  errors  assigned,  the  irregular- 
ity is  thereby  waived,  and  the  waiver  can  not  be  withdrawn  without  the 
appellant's  consent. 

3.  Same ;  assignment  of  error ;  when  sufficient. — An  assignment  of 
error  averring  that  "the  court  below  erred  in  the  final  decree  rendered  " 
■on  a  stated  day,  although  very  general  in  terms,  conforms  to  the  long 
practice  in  this  court ;  and  it  must  be  accepted  as  conforming  to  the  rules 
of  practice,  when  the  decree  of  the  chancery  court  is  assailed  as  errone- 
■ous  in  the  whole.  This  case  distinguished  from  Alexander  v.  Rea,  50 
•Ala.,  452,  on  this  point. 

4.  Attorney  at  law ;  the  extent  of  his  authority. — An  attorney  at  law  is 
a  special  agent,  limited  in  duty  and  authority  to  the  vigilant  prosecution 
or  defense  of  the  rights  of  his  client.  His  authority  to  enter  into  bar- 
gains or  contracts  binding  on  his  client,  unless  expressly  conferred,  is 
confined  within  the  limits  of  that  professional  action  which  may  be  ne- 
cessary for  the  conduct  of  the  proceedings  in  the  course  of  pending  suits, 
and  of  direction  to  ministerial  officers  in  the  issue,  levy  and  return  of  ex- 
■ecutions  on  judgments  which  he  may  have  obtained. 

5.  Same  ;  can  not  accept  in  satisfaction  of  judgment  less  than  is  due. 
An  attorney  at  law,  bj'  virtue  of  his  general  retainer,  has  no  authority 
to  accept  in  satisfaction  of  a  judgment  which  he  has  obtained  for  a  client, 
a  less  sum  than  is  actually  due,  or  for  such  sum,  to  transfer  the  judgment. 
Either  transaction  would  be  in  excess  of  his  authority  and  would  not 
bind  the  client. 

6.  Same;  one  dealing  with,  must  ascertain  extent  of  authority, — All  who 
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deal  with  an  attorney  or  other  agent,  must  ascertain  the  extent  of  his 
authority;  and  if  they  do  not  inquire,  they  can  claim  no  protection,  be- 
cause the}'  indulged  suppositions  or  conjectures,  reasonable  or  unreason- 
able, that  the  agent  had  the  authority  he  was  exercising. 

Appeal  from  Montgomery  Chancery  Court. 

Heard  before  Hon.  John  A.  Foster. 

The  bill  in  this  cause  was  filed  by  John  N,  Murphy,  the  ap- 
pellee, against  Robert  TV.  Robinson,  the  appellant,  for  the  pur- 
pose of  enjoining  the  latter  from  proceeding  further  to  enforce 
the  collection  of  a  judgment  which  he  had  obtained  against  the 
appellee  in  the  Circuit  Court  of  Montgomery  county,  on  the 
30th  June,  1878,  for  the  sum  of  S422.59,  and  on  which  he  had 
caused  an  execution  to  be  issued  and  levied  on  a  lot  of  land  in 
the  city  of  Montgomery,  as  the  property  of  the  appellee.  The 
materia]  facts  disclosed  by  the  record  are  substantially  as  fol- 
lows: On  the  6th  August,  18bO,  the  appellee,  through  his  at- 
torney, made  an  agreement  with  an  attorney  at  law,  who  ap- 
peared for  and  represented  the  appellant  in  the  suit  in  the  Cir- 
cuit Court,  in  which  the  judgment  was  recovered,  and  who  was 
then  the  appellant's  attorney  in  the  collection  of  the  judgment, 
to  settle  and  satisfy  said  judgment  for  .$2U0.  This  sum  the  ap- 
pellee borrowed  from  one  Xicrosi,  and  paid  to  appellant's  said 
attorney,  who  received  it  in  full  satisfaction  and  discharge  of 
the  judgment,  and,  on  the  request  of  the  appellee,  he  trans- 
ferred and  assigned,  in  the  name  of  his  client,  and  in  considera- 
tion of  said  sum,  the  judgment  to  Nicrosi,  who  was  to  hold  the 
same  as  security  for  the  money  which  he  had  loaned  to  the  ap- 
pellee. The  appellant's  attorney  acted  in  this  transaction,  in 
good  faith,  on  his  own  responsibility,  and  for  what  he  consid- 
ered the  best  interest  of  his  client,  who  was  then  absent,  but 
without  the  authority,  permission  or  consent  of  the  appellant 
to  accept  said  sum  in  satisfaction  of  the  judgment,  or  to  make 
a  transfer  thereof.  Soon  afterwards  he  communicated  to  the 
appellant  what  he  had  done,  and  the  appellant  promptly  repu- 
diated the  settlement,  and  refused  to  ratify  it  or  to  receive  the 
money.  His  attorney  thereupon  immediately  notified  both  the 
appellee  and  Xicrosi  that  the  appellant  would  not  ratify  the 
settlement  which  he  had  made,  tendered  to  them  the  $200 
which  he  had  received  under  the  settlement,  and  demanded  of 
them  the  surrender  of  the  transfer  of  the  judgment  which  he 
had  made  to  Xicrosi.  They  both  refused  to  receive  back  the 
money  and  to  surrender  the  transfer.  The  appellant  then  in- 
structed the  sheriff  to  sell  the  lot  on  which  had  been  levied  the 
execution  issued  on  said  judgment ;  and  the  sheriff  had  adver- 
tised the  same  for  sale,  when  the  bill  was  filed.  The  evidence 
showed  that  appellant's  attorney  did  not,  at  the  time  of  the  set- 
tlement or  at  any  other  time,  represent  to  the  appellee  or  his 
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attorney,  that  he  had  the  authority  or  permission  of  the  appel- 
lant to  make  the  settlement.  The  evidence  also  showed  that 
the  attorney  for  the  appellee  believed  that  appellant's  attorney 
was  acting  under  the  authority  of  his  client,  in  making  the  set- 
tlement. Before  the  bill  was  filed,  the  appellee  paid  Nicrosi 
the  $200,  which  he  had  borrowed  from  him,  and  received  from 
him  the  transfer  of  the  judgment  which  had  been  made  to  him 
as  security  for  that  sum. 

On  the  hearing,  had  on  pleadings  and  evidence,  the  Chan- 
cery Court  rendered  a  decree  making  perpetual  the  injunction 
which  was  issued  when  the  bill  was  nled ;  and  from  this  decree 
an  appeal  was  taken  on  the  6th  January,  1882,  returnable  to 
the  December  Term,  1881,  of  this  court.  The  assignment  of 
error,  is,  that  "  the  court  below  erred  in  the  final  decree  rendered 
Oct.  8th,  1881." 

Rice  &  Wiley,  for  appellant.  The  English  courts  recog- 
nize the  right  of  an  attorney  to  make  compromises,  without 
the  consent  of  his  client,  where  he  acts  with  due  diligence  and 
discretion,  before  judgment  is  obtained  j  but  after  the  judg- 
ment is  obtained^  the  attorney's  power  to  compromise  is  at  end. 
The  American  courts,  however,  hold,  as  a  general  rule,  that  an 
attorney  at  laAv  has  no  right  to  compromise  his  client's  claim 
even  before  jxidginent^  without  his  consent. — Derwortv.  Looitner, 
21  Conn.  24:5;  Vail  v^  Conant,  15  Vt.  814;  Doiib  v.  Barnes, 
1  Md.  Ch.  127 ;  Srr^ith  v.  Dixon,  3  Mete.  (Ky.)  438 ;  SmocJc  v. 
Dade,  5.  Randolph  (Ya.)  639 ;  Marbourg  v.  Smith,  11  Kans. 
562.  An  attorney  at  law  has  no  authority,  by  virtue  of  his 
general  employment,  to  settle  a  judgment  or  discharge  an  exe- 
cution in  favor  of  his  client,  unless  upon  payment  of  the 
whole  amaunt  thereof,  without  his  client's  consent. — Chapman 
V.  Cowles,  41  Ala.  pages  103-7,  and  cases  there  cited,  to-wit : 
Jones  V.  Hansom,  3  Ind.  327 ;  Jewett  v.  Wadleigh,  32  Maine, 
110 ;  Jenney  v.  Delesdernier,  20  Maine,  183;  Doub  v.  Barnes, 
4  Gill.  1;  Vailv.  Conant,  15  Vt.  314;  Smock  v.  Dade,  5  Ran- 
dolph, 639.  See  also,  Lewis  v.  Gamage,  1  Pick.  347  ;  Jackson 
V.  Bartlett,  8  John.  285;  Keller  v  Scott,  2  Sm.  &  Mar.  83; 
Gullett  V.  Lewis,  3  Stew.  23;  Cost  v.  Oenette,  1  Porter,  212; 
West  V.  Ball  c&  Crommelin,  12  Ala.  340 ;  Waring  v.  Lewis,  53 
Ala.  632. 

Geo.  F.  Moore,  contra.  (No  brief  came  to  the  hands  of  the 
reporter.) 

BRICKELL,  C.  J. — An  appeal  taken  during  the  vacation  of 
this  court  should  be  made  returnable  to  the  next  ensuing  term, 
and  if  not  so  taken,  may  be  dismissed  on  motion.     If  the  ap- 
35 
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peal  is  taken,  as  was  tliis  appeal,  during  the  session  of  the 
court,  it  maj  be  made  returnable  to  the  first  Tuesday  of  any 
succeeding  month  of  the  term,  if  there  are  ten  days  inter- 
vening between  the  takinof  of  the  appeal  and  the  return  day. 
Code  of  1876,  §  3925.  This  appeal  is  made  returnable  gener- 
ally to  the  present  term,  and  is  irregular.  The  irregularity 
could  have  been  cured  by  an  amendment,  if  objection  had  been 
interposed  before  the  cause  was  submitted  for  decision. — Code 
•of  1876,  §  3931.  Without  objection  the  appellee  appeared  and 
.joined  in  submitting  the  cause  for  decision,  upon  the  errors 
assigned.  Thereby  the  irregularity  was  waived,  and  the  waiv^er 
•can  not  be  withdrawn  without  the  consent  of  the  appellant. 
Thompson  v.  Zea,  28  Ala.  453;  Meyers  v.  Segars,  4:1  Ala.  385; 
Alexander  v.  JVelson,  42  Ala.  462.  The  assignment  of  error 
is  in  tejms  very  general,  yet  it  conforms  to  the  long  practice  in 
this  court.  Without  surprise  upon  the  profession,  wheti  the 
decree  of  the  chancellor  is  assailed  as  erroneous  in  the  whole, 
an  assignment  of  error,  in  the  general  terms  of  this  assign- 
ment, must  be  accepted  as  conforming  to  the  rules  of  practice. 
We  certainly  do  not  feel  at  liberty  to  disregard  it  entirely.  The 
-case  is  distinguishable  from  that  of  Alexander  v.  Mea,  50  Ala. 
450,  in  which  it  was  claimed  the  decree  of  the  chancellor  was 
partially  erroneous,  that  specific  errors  infected  it,  which  ought 
to  have  been  assigned  with  precision.  The  error  assigned  by 
the  appellants  asserts  that  the  decree  as  an  entirety  is  erroneous. 

The  point  of  controversy,  decisive  of  the  ease,  is,  whether  an 
.•attorney  at  law,  by  virtue  of  his  general  retainer  and  authority, 
ican  accept  in  satisfaction  of  a  judgment  he  has  obtained  for  a 
•client,  a  less  sum  than  is  really  due,  or  for  such  sum  transfer 
the  judgment,  binding  the  client.  The  authority  of  an  attorney 
to  compromise  pending  litigation  is  fully  recognized  in  the 
English  courts  upon  the  theory  that  he  is,  as  to  the  matters  in- 
volved in  the  litigation,  the  general  agent  of  the  client.  See 
elaborate  note  of  Prof.  Green  to  §  24,  8th  Ed.,  Story  on 
Agency ;  Wharton  on  Agency,  §§  587-92.  These  learned 
authors  express  the  opinion  that  the  doctrine  of  the  American 
<jourts  coincide  with  that  of  the  English  courts.  There  would 
"be  possibly  much  of  difficulty  in  supporting  the  opinion  by  a 
protracted  examination  of  the  decided  cases.  Whether  we 
■could,  in  view  of  our  former  decisions,  follow  the  English  rule, 
it  is  not  proper  now  to  discuss.  The  client  had  obtained  judg- 
ment, terminating  litigation  and  its  uncertainties,  putting  an 
•end  to  all  defenses  that  could  have  been  urged  to  the  demand, 
the  subject  of  suit,  and  finally  and  conclusively  ascertaining 
that  he  was  entitled  to  have  and  recover  of  the  defendant  a 
certain,  fixed  sum  of  money.  The  negotiations  between  the  at- 
torneys of  the  parties,  leading  to  the  arrangement  which  is 
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termed  a  compromise,  was  not  an  offer  to  buy  or  sell  peace 
against  a  doubtful  or  disputed  claim,  the  subject  of  pending 
suit ;  it  was  intended  as  no  more,  and  is  no  more  in  truth,  than 
a  proposition  to  satisfy  the  judgment  by  paying  on  the  one  side, 
and  accepting  on  the  other,  a  less  sum  than  its  full  amount. 
There  was  no  disputation  of  the  amount  or  of  the  finality  of  the 
judgment.  In  all  the  negotiations  there  was  nothing  of  a  con- 
fidential character,  which  would  have  excluded  whatever  may 
have  transpired  between  the  attorneys  from  being  admitted  as 
evidence,  if  it  became  material  in  subsequent  suits  between  the 
clients. — Snodgrass  v.  Br.  Bank  of  Decatur.,  25  Ala.  161. 

Prior  to  our  statute  in  reference  to  composition  of  debts,  if 
this  transaction  had  occurred  between  the  plaintiff  and  the 
defendant  in  the  judgment,  the  acceptance  of  a  less  sum  in  pay- 
ment M^ould  not  have  operated  its  satisfaction.  There  is  a  want 
of  a  Valuable  consideration  for  the  agreement  of  a  creditor  to 
remit  the  whole,  on  the  payment  of  a  part  of  a  just  and  ascer- 
tained debt.-— ^a/'row  V.  VandveH^  13  Ala.  232  ;  Pmr^^ow. -y. 
Thomason.,  15  Ala.  700.  It  may  be  that  under  the  statute,  if  the 
parties  themselves  had  been  the  actors,  there  would  have  been 
a  settlement  in  writing  for  the  composition  of  the  judgment,  to 
which  effect  would  have  been  given  according  to  their  intention 
without  inquiring  into  the  consideration. 

The  power  of  an  attorney  is  not  co-equal,  co-extensive,  or 
the  equivalent  of  that  of  the  client.  He  is,  as  has  been  said  in 
numerous  decisions  of  this  court,  a  special  agent.,  limited  in 
duty  and  authority  to  the  vigilant  prosecution  or  defense  of  the 
rights  of  the  client.  lie  can  enter  into  no  bargains  or  con- 
tracts, though  he  may  make  agreements  in  writing  touching  the 
■course  of  proceedings  in  pending  suits,  or  the  issue  or  i-eturn  of 
executions  on  judgments  he  may  have  obtained,  which  will 
bind  the  client,  unless  he  has  specially  authorized,  or  subse- 
quently ratified  them. — 1  Brick.  Dig.  191,  §  30;  Alhertsan  v. 
Goldsby,  28  Ala.  711.  On  the  payment  of  money  to  him  after 
judgment  he  may  give  a  valid  receipt,  but  a  sale  or  assignment 
of  the  judgment  does  not  lie  within  the  scope  of  his  authority. 
Boren  v.  McGehee,  6  Port.^  432.  Kor  can  he  accept  anything  but 
money  in  satisfaction  of  the  debt  or  judgment  of  the  client.  With- 
in the  limits  of  that  professional  action  which  may  be  necessary 
for  the  conduct  of  the  proceedings  in  the  course  of  pending  suits, 
and  of  direction  to  ministerial  officers  in  the  issue,  levy  and  return 
of  executions,  the  attorney  may  have  large  discretionary  powers 
given  to  liim,  that  he  may  perfect  and  promote  the  rights  and 
interests  of  the  client.  But  entering  into  bargains  or  contracts 
by  which  the  debt  of  the  client  is  released  or  discharged  with- 
out full  payment  in  money,  is  not  one  of  his  general  powers. 
If  the  power  is  not  specially  conferred,  the  validity  of  all  such 
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bargains  or  contracts,  so  far  as  they  affect  the  client,  depends 
upon  liis  ratification.  He  may  ratify  or  repudiate  as  he  may  be- 
lieve most  conducive  to  his  interest. — KirVs  Appeal^  87  Penn. 
St.  243  (S.  C,  30  Am.  Rep.,  357) ;  Levy  v.  Brown,  56  Miss.  83  ; 
Maddox  v.  lieeves,  39  Md.  485  ;  Maye  v.  CogrweU,  69  K.  C. 
93. 

All  who  deal  with  an  attorney  or  other  agent  must  ascertain 
the  extent  of  his  authority.  If  they  do  not  inquire,  they  can 
claim  no  protection  because  they  indulged  suppositions  or  con- 
jectures, reasonable  or  unreasonable,  that  the  agent  had  the  au- 
thority he  was  exercising. — GuUett  v.  Levyw,  3  Stew.  23.  The 
law  defined  the  extent  of  the  general  power  of  the  attorney, 
and  is  presumed  to  be  known  of  all  men,  more  than  fifty  years 
ago.  In  the  case  of  Gulhttv.  Lewis,  supra,  the  power  of  an  at- 
torney ,at  law  was  defined,  this  court  saying :  He  "  is  the  special 
agent  of  his  client,  whose  duties  usually  are  confined  to  the 
vigilant  prosecution  or  defense  of  the  suitor's  rights.  By  vir- 
tue of  his  engagement  as  an  attorney,  he  is  not  authorized  to 
compromise  the  matter  of  controversy,  to  execute  a  release  of 
his  client's  demand,  or  even  to  release  the  responsibility  of  a 
witness  to  his  client,  that  he  may  be  rendered  competent." 
The  compromise  of  which  the  court  was  speaking,  was  not  an 
adjustment  of  pending  litigation,  but  the  composition  of  an  ad- 
mitted debt.  The  authority  of  this  case  has  never  been  dis- 
puted, and  it  has  been  often  cited  with  approbation,  as  defining 
accurately  the  general  power  of  an  attorney.— TFe*^  ^.  Ball, 
12  Ala.  340  ;  Chapmam,  v.  Cowles,  41  Ala.  103.  Whoever  has 
dealt,  or  may  in  this  State  deal  with  an  attorney,  can  have  no 
right  to  rely  on  his  exercise  of  any  other  power,  unless  it  is 
specially  conferred.  Whether  it  has  been  specially  conferred, 
they  must,  at  their  own  peril,  ascertain.  The  acceptance  by  the 
attorney  of  a  less  sum  than  was  due  upon  the  judgment  did 
not  operate  its  satisfaction  ;  and  the  transfer  or  assignment  of 
the  judgment  was  in  excess  of  his  authority. 

The  decree  of  the  chancellor  must  be  reversed,  the  injunc- 
tion dissolved,  and  the  bill  dismissed.  The  appellee  must  pay 
the  cost  of  appeal  in  this  court,  and  the  court  of  chancery, 
and  the  costs  in  the  court  of  chancery,  to  be  taxed  by  the 
register.  • 
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Wolffe  V.  ^Wolff  &  Bro. 

Action  for   Use  and  Occtipation. 

1.  Landlord  and  tenant ;  effect  of  tenant's  holding  over  after  expiration 
of  his  term. — Where  a  tenant  for  years  holds  over  after  the  expiration  of 
his  term,  the  landlord  may,  at  his  option,  treat  him  as  a  tenant  and  insist 
upon  the  continuance  of  his  tenancy  for  another  year ;  and  if  he  elect  so 
to  do,  the  law  will  imply  an  agreement  on  the  part  of  the  tenant  to  hold 
■or  continue  the  lease  for  another  year  upon  the  same  terms  and  condi- 
tions. 

2.  iSame  ;  when  landlord's  right  not  impaired  by  act  of  the  tenant. — In 
such  case,  the  right' of  the  landlord  to  insist  upon  the  continuance  of  the 
tenancy,  is  not  impaired  by  the  tenant's  refusal  to  renew  the  lease,  or  by 
notice  to  the  landlord,  that  he  had  rented  other  premises,  with  the  inten- 
tion to  vacate  within  a  few  days,  or  by  the  fact  that  such  other  premises 
were  not  ready  for  him. 

3.  Same  ;  wlien  a  t'nant  holds  over  a  tender  of  qtiantitm  valehat  not  suf- 
Jicient. — Where  a  tenant  who  held  under  a  prior  lease  for  a  term  of  one 

year,  holds  over  for  ten  days  after  the  expiration  of  his  term,  and  after 
notice  from  the  landlord  that,  if  he  persisted  in  holding  over,  he  would 
elect  to  charge  him  as  tenant  for  the  next  ensuing  year,  an  obligation  to 
pay  rent  for  the  whole  year  was  thereby  fastened  upon  him,  and  a  tender 
by  him  of  a  mere  quantum  valehat  for  the  period  of  actual  occupancy,  is 
not  sutficient. 

4.  Same  ;  when  tenant's  liability  not  affected  by  second  renting. — In  such 
■case,  the  fact,  that  after  the  tenant  had  abandoned  the  possession  of  the 
leased  premises,  a  party,  who  was  the  agent  of  the  landlord,  rented  the 
premises  to  another  for  a  part  of  the  unexpired  term,  put  him  in  posses- 
sion and  collected  the  rents,  not  for  and  on  account  of  the  landlord,  but 
"on  account  of  whom  it  might  concern,"  does  not  affect  the  original  ten- 
ant's liability,  when  it  is  shown  that  such  arrangement  was  made  with 
the  consent  of  both  parties,  and  with  the  express  understanding  that 
it  was  to  be  without  prejudice  to  the  rights  of  either  of  them. 

5.  Remedy  agaiyist  tenant  holding  over. — Where  a  tenant  for  years  holds 
■over,  and  the  landlord  elects  to  treat  him  as  tenant,  an  action  for  use  and 
occupation  arising  from  an  implied  assumpsit,  will  lie;  or,  it  seems,  the 
landlord  may  bring  an  action  on  the  case  for  special  damages. 

Appeal  from  Montajomery  Circuit  Court. 

Tried  before  Hon.  John  P.  PIubbard. 

This  M'as  an  action  of  a,Hsum.2)sit  for  the  nse  and  occupation 
of  a  certain  store-house  in  the  city  of  Montgomery,  from  the 
1st  Ocfober,  1879,  to  the  1st  October,  1880;  was  brought  by 
B  Wolff  &  Bro.  against  Frederick  Wolffe,  and  was  commenced 
on  May  10th,  1881.  The  defendant  pleaded,  in  short  by  con- 
sent, the  general  issue,  "  with  leave  to  give  in  evidence  any  mat- 
ter, which  might  be  specially  pleaded,  including  the  right  of 
defendant  to  prove  on  the  trial,  that  before  the  1st  day  of  Oc- 
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tober,  1879,  defendant  gave  notice  to  plaintiffs  that  lie  would 
not  rent,  nor  otherwise  hold  the  property  mentioned  and  de- 
scribed in  the  complaint,  for  the  rental  year  beginnhig  on  the- 
1st  day  of  October,  1.S79,  but  that  he,  defendant,  would  sur- 
render the  same  to  plaintiffs  at  some  early  day  during  said 
month  of  October,  and  that  he  did  accordingly  surrender  pos- 
session to  plaintiff's,  or  their  agents,  and  did  vacate  and  quit  said 
premises  upon,  to-'wit:  the  10th  day  of  October  1879." 

On  the  trial  the  plaintiffs  introduced  evidence  showing 
that  the  defendant,  in  September,  1874,  rented  the  premises- 
mentioned  and  described  in  the  complaint,  by  w-ritten  contract,, 
from  Moses  Bros.,  the  plaintiffs'  agents,  for  the  term  of  three 
years,  beginning  on  1st  October,  1874,  and  ending,  October  1st, 
1877,  at  an  annual  rent  of  eight  hundred  dollars,  payable  in 
equal  monthly  installments;  that  upon  the  expiration  of  this 
lease,  it  was  verbally  renewed  until  October  1st,  1878,  and  then 
again  verbally  renewed  for  the  year  ending  September  30th, 
1879,  the  defendant  continuing  to  occupy  the  rented  premises; 
that  on  29th  September,  1879,  plaintiffs  notified  defendant  that 
they  had  leased  or  rented  said  premises  to  one  Abraham  for  one 
year  to  commence  on  1st  October,  1879,  and  demanded  a  siir- 
render  of  the  premises  on  the  1st  October,  1879;  that  defend- 
ant, in  reply,  stated  that  he  had  leased  in  writing  another  store 
then  in  process  of  construction,  but  not  completed,  for  a  term 
of  five  years  beginning  on  1st  October,  1^79;  that  it  would  be 
impossible  for  him  to  vacate  said  premises  on  that  day,  but  that 
he  would  do  so  at  some  early  day  during  the  month  of  October, 
and  that  he  was  ready  to  pay  a  reasonable  and  fair  price  for  the 
use  and  occupation  of  said  premises  during  his  unavoidable  oc- 
cupancy thereof;  and  that  on  30tli  September,  1879,  the  plain- 
tiffs, through  their  agents,  Moses  Bros.,  notified  the  defendant 
in  writing  to  surrender  possession  of  the  premises  at  the  expi^ 
ration  of  the  current  lease,  and  that  in  case  of  his  failure  to  da 
so,  the  plaintiffs  would  hold  him  responsible  as  having  renewed 
his  present  lease  on  same  terms  for  another  year,  commencing 
October  1st,  1879 ;  and  to  this  the  defendant  made  the  same  re- 
ply, in  substance,  that  he  made  to  the  first  notice.  The  plain- 
tiffs' evidence  also  showed  that  the  defendant  occupied  said 
premises  until  lOth  Ov:tober,  1879,  when  he  vacated  and  quit 
,  them,  and  tendered  the  keys  to  plaintiffs'  said  agents,  Moses 
Bros.,  who  refused  to  receive  them  ;  that  the  plaintiffs  had  rent- 
ed the  premises  to  one  Abraham  for  one  year  to  commence  on 
Ist  October,  1879,  and  that  he  refused  to  take  the  premises 
when  the  defendant  failed  to  vacate  on  that  day ;  that  Mose& 
Bros,,  on  IStli  November,  1879,  rented  the  premises  "for  the 
^balance  of  the  said  rental  year,  W'ith  the  consent  and  knowledge 
of  both  plaintiffs  and  defendant;  and  without  prejudice  to  the 
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rights  of  either  party,  'on  account  of  whom  it  might  concern/ 
to  one  Simon  Hertz,"  at  a  given  price ;  that  Hertz  remained  in 
the  store  only  a  part  of  the  year,  and  then  failed  in  business, 
abandoned  the  premises  and  left  Montgomery ;  that  they  only 
collected  from  Hertz  8180,  which  they  still  held  "on  account 
of  whom  it  might  concern ;"  that  in  renting  the  store  to  Hertz 
they  did  not  act  as  the  agents  of  either  the  plaintiffs  or  defend- 
ant; and  that  after  Hertz  left,  the  premises  remained  unoccu- 
pied during  the  balance  of  the  unexpired  term. 

The  defendant  offered  proof  showing  that  in  June,  1879,  he 
rented,  by  written  contract  duly  executed,  for  a  term  of  five 
years,  commencing  on  1st  October,  1879,  another  store  in  the 
City  of  Montgomery,  and  that  unavoidably  the  store  was  not 
ready  or  lit  for  occupancy  on  1st  October;  but  the  court,  on 
plaintiffs'  objection,  refused  to  allow  the  defendant  to  make  the 
offered  proof,  and  he  excepted.  He  then  "  proved  that  he  occu- 
pied the  said  premises  only  until  the  10th  day  of  October,  1879, 
and  then  tendered  the  keys  thereof,  in  good  faith,  to  said  agents  of 
plaintiffs,  Moses  Bros.,  who  refused  to  accept  the  same ;"  and  that 
"  he  emphatically  refused  to  rent  the  said  premises  of  plaintiffs 
for  another  rental  year,  commencing  October  1st.  1879,  or  oth- 
erwise to  hold,  or  occupy,  control,  or  have  any  connection,  in 
anywise  or  manner  whatever,  with  the  said  premises  any  longer 
than,  or  after  the  10th  day  of  October,  1879^up  to  which  last 
named  day  "  the  other  store  which  he  had  rented  was  not  in  a 
fit  condition  to  be  occupied  by  him.  Defendant  then  offered 
to  prove  that,  in  the  latter  part  of  October,  1879,  he  tendered 
plaintiffs  $50  for  the  use  and  occupation  of  their  said  premises 
for  the  ten  days  in  October  during  which  he  had  occupied  them  ; 
but,  on  plaintiffs'  objection,  the  court  refused  to  allow  the  de- 
fendant to  make  the  offered  proof,  and  he  excepted. 

The  foregoing  being  the  substance  of  the  evidence  introduced 
on  the  trial,  "the  court,  ex  inero  motu,  charged  the  jury,  that, 
if  the  jury  believe  from  the  evidence,  that  there  was  a  contract 
of  renting  of  the  premises  mentioned  in  the  complaint  between 
plaintiffs  and  defendant,  for  the  rental  year  ending  September 
30th,  1879 ;  that  plaintiffs  on  said  last  mentioned  day  demanded 
possession  thereof  of  the  defendant,  and  he  refused  to  surren- 
der such  possession,  but  continued  to  occupy  said  premises  un- 
til the  10th  day  of  October,  1879,  then  the  plaintiff's  had  the 
right  to  treat  the  defendant  as  having  renewed  his  lease  for  an- 
other year ;  and  plaintiffs  would  be  entitled  to  recover  in  this- 
case  one  year's  rent,  at  the  rate  of  eight  hundred  dollars  j^^f?'  an- 
num, with  the  interest  thereon  from  the  1st  day  of  October, 
1880."     To  this  charge  the  defQudant  excepted.  , 

The  court,  at  the  written  request  of  the  plaintiffs,  gave  ta 
the  jury  the  following  charge,  and  the  defendant  excepted,  to- 
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wit :  "  That  if  the  jury  find  from  the  evidence  that  the  renting 
in  November,  1879,  was  to  Hertz  'on  account  of  whom  it  might 
concern,'  and  that  B.  Wolff  tfe  Bro.  and  Fred.  Wolffe  assented 
that  Moses  Bros,  might  rent  to  Hertz  in  that  way,  without  af- 
fecting the  rights  of  either  party,  then  such  renting  would  not 
prevent  the  plaintiffs  from  recovering  in  this  suit  for  the  year 
commencing  on  1st  October,  1879,  and  ending  on  1st  October, 
1880." 

The  defendant  then  requested  the  court  to  give  to  the  jury 
the  following  written  charges:  1.  "If  the  jury  believe  from 
the  evidence  that  the  defendant,  on  the  lOtli  day  of  October, 
1879,  tendered  to  plaintiffs,  or  their  agents,  the  keys  to  the 
premises  described  in  the  complaint,  and  had  at  tliat  time  vaca- 
ted and  quit  the  premises,  then  the  measure  of  damages  is  the 
actual  rental  value  of  the  premises  from  the  1st  day  of  October, 
1879,  to  the  time  such  keys  wei"e  tendered."  2.  "  If  the  jury 
believe  from  the  evidence  that  Moses  Bros,  rented  the  premises 
in  controversy  on  or  about  the  15th  of  November,  1879,  to  one 
Simon  Hertz,  for  fifty  dollare  per  month,  for  the  balance  of  the 
rental  year,  ending  October  1st,  1880,  payable  monthly,  and  that 
the  plaintiffs  agreed  to  said  renting  and  accepted  said  tenant. 
Hertz,  then  the  plaintiffs  can  not  recover  damages  for  the  occu- 
pation and  use  of  said  premises,  in  this  case,  for  a  period  of 
time  longer  than  said  15th  day  of  November,  1879;  and  the 
measure  of  damages  is  tlie  rental  value  of  the  premises  from 
the  1st  day  of  October,  1879,  to  the  time  said  premises  were 
leased  to  Hertz,  as  aforesaid."  3.  "  If  the  jury  believe  from 
the  evidence  that  the  defendant,  in  September,  1874,  rented  the 
premises  mentioned  and  described  in  the  complaint,  from  Moses 
Bros.,  as  agents  of  plaintiffs,  under  a  written  lease  or  contract 
of  renting,  for  a  period  of  three  years,  beginning  on  the  1st  of 
October,  1874,  and  ending  October  1st,  1877,  at  the  sum  of 
eight  hundred  doWsLVS  j)er  annu/n,  payable  monthly ;  and  that, 
upou  the  expiration  of  said  written  lease,  defendant  continued 
to  occupy  the  premises  at  the  same  rent  pe?'  annum,  and  paya- 
ble monthly,  and  no  other  written  lease  was  made  and  executed 
between  the  parties,  and  that  defendant  refused  to  occupy  or 
hold  said  premises  longer  than  the  10th  of  October,  1879,  then 
plaintiffs  can  not  recover  damages  in  this  case,  except  for  the 
time  said  premises  were  actually  occupied  by  defendant,  to-wit : 
to  the  10th  day  of  October,  1879,  when  the  premises  were  va- 
cated by  him;  and  the  measure  of  damages  will  be  the  rental 
value  of  the  property  from  the  1st  of  October,  1879,  to  the  time 
defendant  quit  the  said  premises."  4.  "  If  the  jury  believe 
from  the  evidence  that  the  defendant,  in  September,  1874, 
rented  the  premises  described  in  the  complaint  in  this  case,  from 
Moses  Bros.,  as  agents  of  the  plaintiffs,  under  a  written  lease, 
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or  contract  of  renting,  for  a  term  of  three  years,  to  begin  on 
the  1st  day  of  October,  1874,  and  to  end  on  the  1st  of  October, 
1877,  at  and  for  the  price  or  sum  of  eight  hundred  dollars  per 
annum,  payable  in  monthly  installments;  and  that  upon  the  ex- 
piration of  said  written  lease,  defendant  continued  to  occupy 
the  premises  at  the  same  rent  2>er  annum,  payable  monthly,  and 
under  no  other  contract  of  renting ;  and  that  defendant  refused 
to  renew  his  contract  of  renting  for  another  year,  then  the  plain- 
tiffs can  not  recover  damages  in  this  case,  except  for  the  time 
the  said  premises  were  actually  occupied  by  the  defendant,  to- 
wit:  to  the  10th  day  of  October,  1871^  the  time  when  the  de- 
fendant vacated  said  premises ;  and  the  measure  of  damages  will 
be  the  rental  value  of  the  said  premises  from  the  1st  day  of  Oc- 
tober, 1879,  to  the  time  the  defendant  quit  the  said  premises." 
5.  "If  the  jury  believe  from  the  evidence  that  before  the  ex- 
piration of  tliH  renting,  ending 'September  30th,  1879,  the  plain- 
tiffs, or  their  agents,  were  notified  by  defendant  that  he  would 
not  rent,  or  otherwise  hold  the  premises  of  plaintiffs  longer  than 
for  a  few  days  in  October,  and  only  until  the  ground  floor  of 
the  Tyson  building,  on  Commerce  street,  in  the  city  of  Mont- 
gomery [the  other  store  which  the  defendant  had  rented],  was 
tit  for  occupancy  by  him  ;  and  if  the  jury  further  believe  from 
the  evidence  that  defendant  did  not  hold  said  premises  after  the 
10th  day  of  October,  1879 ;  that  on  that  day  he  tendered  the 
keys  of  said  premises  to  the  plaintiffs'  agents,  in  good  faith, 
then  the  defendant  is  not  liable  for  the  rent  of  said  premises 
for  the  rental  year  beginning  October  1st,  1879,  at  the  rate  of 
rent  which  had  been  agreed  on  between  them  as  the  rent  of  the 
previous  year."  These  charges  the  court  refused  to  give,  and 
the  defendant  separately  excepted. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiffs 
for  $904.45,  from  which  the  defendant  appealed ;  and  he  here 
assigns  as  error  the  rulings  of  the  Circuit  Court  abov.e  noted. 

KicE  &  Wiley,  for  appellant. 

Watts  &  Sons,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

SOMERVILLE,  J. — The  principle  is  too  well  established  for 
further  controversy,  that,  where  a  tenant  for  years  holds  over 
after  the  expiration  of  his  term,  the  law  will  imply  an  agree- 
ment to  hold,  or  continue  the  lease,  for  another  year,  upon  the 
terras  and  conditions  of  the  prior  lease.  It  is  the  duty  of  a 
tenant,  so  soon  as  the  period  of  his  tenancy  expires,  to  peacea- 
bly surrender  the  possession  of  the  demised  premises  to  his  land- 
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lord,  and  if  he  neglects  or  refuses  to  do  so,  the  landlord  may 
treat  him  either  as  a  trespasser,  or  as  a  tenant,  according  as  his 
own  option  may  dictate. — Taylor's  Landlord  and  Tenant,  §  22 ; 
SchuyUr  V.  Smith,  51  N.  Y.  309  (S.  C,  10  Anier.  Rep.  609) ; 
4  Wait's  Act.  and  Def.  218,  §  5. 

In  all  such  cases,  where  there  is  a  holding  over  by  the  tenant, 
the  right  of  the  landlord  to  insist  upon  the  continuance  of  the 
tenancy  is,  in  no  wise,  affected  by  the  fact  that  the  tenant  refuses 
to  renew  the  lease,  and  gives  notice  that  he  has  rented  other 
premises  with  the  expressed  intention  to  vacate  witliin  a  few 
days.  The  tenant  can  not  be  permitted  to  enjoy  the  benefits  of 
continued  possession,  and  at  the  same  time  capriciously  repudi- 
ate the  attendant  burden  of  paying  just  and  reasonable  rent. 
Though  he  may  expressly  refuse  to  promise,  the  law  raises  such 
obligation  on  his  part  by  necessary  implication,  if  the  landlord 
elects  to  still  regard  him  as  a  tenant. — Schuyler  v.  Smith,  10 
Amer.  Rep.  609,  supra  ;  Taylor's  Land,  and  Ten.  §  22;  Hemp- 
hill V.  Flynn,  2  Barr  (Penn.),  144;  Bacon  v.  Brown,  9  Conn. 
334;  Noel  v.  McCrory,  7  Cald.  (Tenn.)  623 ;  Harkins  v.  Pope, 
10  Ala.  493 ;  Schuider  v.  Ames,  16  Ala.  73. 

In  the  case  of  Witt  v.  The  Mayor  of  New  York,  5  Robert. 
(N.  Y.)  248  (S.  C,  6  Robt.  441),  the  tenants  gave  notice  to  their 
landlord  that  they  had  hired  other  premises,  and  expressly  de- 
clined another  year's  tenancy.  They  held  over  tvnelve  days,  during 
which  time  they  were  engaged  in  effecting  a  removal.  They 
were  adjudgad  to  be  liable  for  another  year  at  the  election  of 
the  landlord.  A  similar  ruling  was  announced  in  Conway  v. 
Starkweather,  1  Denio  (X.  Y.),  113,  where  the  tenant  held  over 
without  authority  for  the  space  of  two  weeks,  and  it  was  held 
to  be  immaterial  that  the  tenant  gave  notice  that  he  had  hired 
other  premises,  and  communicated  to  the  landlord  his  determi- 
nation not  to  hold  over  another  year. 

The  fofm  of  action  in  such  cases,  it  seems,  may  be  either  for 
use  and  occupation,  arising  from  an  implied  assumpsit,  or  an 
action  on  the  case  for  special  damages. — BramZey  v.  CJiesterton, 
2  Common  Bench  Rep.  X.  S.  592;  Crommnelinv.  Thie88&  Co., 
31  Ala.  412. 

Under  these  principles,  we  can  see  no  error  in  the  rulings  of 
the  Circuit  Court  as  appearing  in  the  record.  The  appellant 
bad  been  the  tenant  of  the  appellees  for  several  years  prior  to 
October  1,  1879,  holding  from  year  to  year.  He  had  timely 
notice  that  the  premises  in  controversy  had  been  leased  to  an- 
other tenant  for  the  following  year,  and  that  he  was  required  to 
vacate  by  the  first  of  October,  1879,  which  was  the  day  of  the 
expiration  of  his  tenancy.  It  was  his  fault,  not  the  fault  of  his 
landlords,  the  appellees,  that  he  was  unavoidably  prevented 
from  moving  by  the  incomplete  condition  of  the  premises  which 
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he  purposed  to  occupy  for  the  ensuing  year.  His  holding  over 
for  ten  days  fastened  oil  him  an  obligation  to  pay  rent  for  the. 
whole  year,  and  it  was  not  sufficient  to  tender  a  mere  quantum 
valehat  for  the  period  of  actual  occupancy,  especially  in  view  of 
the  fact  that  the  appellees  had  expressly  notified  him  that,  if 
he  persisted  in  holding  over,  they  would  elect  to  charge  him  as 
a  tenant  for  the  next  ensuing  year.  And  it  is  further  manifest 
that,  by  reason  of  this  act  on  the  part  of  appellant,  the  appellees 
lost  the  opportunity  of  obtaining  a  tenant,  as  they  might  other- 
wise have  done. 

The  renting  of  the  premises  ad  interim  by  Moses  Bros,  to 
Hertz,  "on  account  of  whom  it  might  concern,"  did  not  affect 
the  merits  of  this  case.  It  was  done  with  the  consent  and 
knowledge  of  both  parties  to  the  suit,  and  was  understood  ex- 
pressly to  be  witliout  prejudice  to  the  rights  of  either  party. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 


Sliipnian  i?,  Furniss. 

Bill  in  Equity  to  have  Deed  to  Lands  declared  Void  as  obtained 
hy  Fraud  and  Undue  Influence^  and  to  have  it  Cancelled  as 
a  Cloud  upon  the  Title. 

1.  Deed  obtained  by  undue  influence  voidable  merely. — \Yhere  the  exe- 
cution of  a  deed  is  procured  by  undue  influence,  the  deed  is  voidable 
merely,  and  not  absolutely  void. 

2.  Cloud  upon  the  title  ;  jurisdiction  of  court  of  equity  to  remove. — "While 
it  is  true  that  the  jurisdiction  of  a  court  of  equity  can  not  be  invoked, 
when  the  sole  ground  of  equitable  interference  is  the  removal  of  a  cloud 
from  the  title,  unless  the  complainant  is  at  the  time  in  possession,  the 
rule  is  different,  when  other  distinct  grounds  of  jurisdiction  are  averred. 
In  such  case,  the  court,  having  assumed  jurisdiction  for  one  purpose, 
■v\:ill  retain  it,  that  the  whole  litigation  may  be  settled,  and  complete  jus- 
tice be  done  between  the  parties. 

8.  Same. — Hence,  a  court  of  equity  will  entertain  a  bill  filed  to  have 
a  deed  cancelled,  the  execution  of  which  is  shown  by  proper  averments 
to  have  been  procured  by  fraud  and  undue  influence,  notwithstanding 
the  fact,  that  the  complainant  is  out  of  possession. 

4.  When  averments  of  bill  not  repugnatd. — Where  in  a  bill  filed  to  have 
a  deed  to  lands  declared  void  as  obtained  by  fraud  and  undue  influence, 
and  canc(41ed  as  a  cloud  upon  the  title,  it  is  shown,  by  appropriate  aver- 
ments, that  the  grantor's  signature  was  obtained  by  fraud  and  undue  in- 
fluence, and  that  the  deed  was  recorded,  and  the  grantee  was  in  posses- 
sion, claiming  under  it,  there  is  no  objectional)le  repugnancy  in  averments 
touching  the  delivery  of  the  deed,  one  of  which,  based  on  information 
and  belief,  is,  that  the  deed  was  never  in  fact  delivered,  and  was  for  this- 
reason  inoperative ;  and  the  other  is,  that  if  complainant  is  mistaken  in 
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this,  and  the  deed  was  delivered,  its  delivery  was  procured  by  the  fraud 
and  undue  influence,  which  induced  the  grantor  to  sign  it. 

5.  Parties  bearing  towards  each  other  confidential  relations  ;  dealings  be- 
tween.— The  rule  that  dealings  between  parties  bearing  towards  each 
other  confidential  relations  will  be  jealously  watched  by  the  courts,  is 
not  confined  to  relations  strictly  fiduciary,  but  extends  to  "  all  the  varie- 
ty of  relations  in  which  dominion  may  be  exercised  by  one  person  over 
another." 

().  Undue  influence ;  when  inferred. — While  undue  influence  is  a 
species  of  constructive  fraud  which  the  courts  will  not  undertake  to  de- 
fine by  any  fixed  principles,  its  exercise  may  be  inferred  in  all  cases  of 
confidential,  or  quasi  confidential  relations,  where  the  power  of  the 
person  receiving  a  gif',  or  other  like  benefit,  has  been  so  exercised  over 
the  mind  of  the  donor  as,  by  improper  acts  or  circumvention,  to  have  in- 
duced him  to  confer  the  benefjction  contrary  to  his  deliberate  judgment, 
reason  and  discretion. 

7.  Same ;  burden  of  proof. — Where  one,  living  in  illicit  sexual  rela- 
tions with  another,  gives  to  such  person  property  of  considerable  value, 
especially  where  the  donor,  in  making  the  gift,  excludes  natural  objects 
of  his  bounty,  the  transaction  will  be  viewed  by  a  court  of  equity  with 
such  suspicion,  as  to  cast  on  the  donee  the  burden  of  proving  that  the 
donation  was  the  result  of  free  volition,  and  was  not  superinduced  by 
fraud  or  undue  influent^e. 

8.  Same ;  when  deed  obtained  by. — Where  a  young  man,  addicted  to 
strong  drink  and  lewd  dissipation,  the  excessive  indulgence  in  which  had 
impaired  both  his  mind  and  body,  executed  a  deed  of  gift  conveying  a 
large  and  valuable  tract  of  land,  constituting  substantially  all  his  prop- 
erty, to  a  common  prostitute,  who  had  and  exercised  over  him  a  strong 
influence,  and  with  whom  he  had  been  living  for  some  time  as  his  wife 
under  a  marriage  ceremony  which  was  void  by  reason  of  her  prior  mar- 
riage with  another  who  was  still  living,  the  grantor  thereby  preferring 
her  to  the  exclusion  of  his  own  blood  relations,  the  transaction  not  only 
challenges  the  duty  of  the  courts  to  watchfulness  and  jealousy  in  scan- 
ning the  circumstances  under  which  the  deed  was  executed,  but  is  per- 
suasive to  impress  the  judicial  mind  with  a  conviction,  that  the  will  and 
judgment  of  the  grantor  were  brought  under  illegitimate  constraint  in 
producing  so  unnatural  a  result. 

9.  Same. — In  such  case,  if  the  donor  executed  the  deed  with  an  hon- 
est belief  that  his  marriage  with  the  donee  was  lawful  and  valid,  he  exe- 
cated  it  under  a  false  and  frauaulent  hypothesis,  and,  for  this  reason, 
the  deed  could  be  avoided,  as  having  been  procured  by  artifice,  circum- 
vention and  fraud. 

10.  Deed  to  grantor's  paramour ;  when  void. — And  if  he  was  aware  of 
the  ille.jrality  of  his  marriage,  the  deed  must  be  construed,  under  all  the 
facts  of  the  case,  to  have  been  made  in  contemplation  of  the  continuance 
of  their  adulterous  intercourse,  thus  presenting  the  case  of  an  executed 
contract,  founded  upon  an  illegal  con.sideration ,  against  which  a  court 
of  equity  will  grant  relief,  when,  by  undue  influence,  the  donee  has  pro- 
cured its  execution. 

Appeal  from  Dallas  Chancery  Court. 
Heard  before  Hon.  Charles  Turner. 
The  facts  are  stated  in  the  opinion. 

Brooks  &  Roy,  with  whom  were  Reid  &  May,  for  appel- 
lants. (1).  The  jurisdiction  of  the  court  in  this  case  can  not 
be  maintained  on  the  gfound  of  removing  a  cloud  from  the 
title,  because  it  is  averred,  proven,  and  admitted  that  the  com- 
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plainant  was  not  in'possession. — Arnett  v.  Bailey,  60  Ala.  438; 
Jones  V.  De  Graffenreid,  Ih.  151.  (2).  There  is  no  such  aver- 
ment of  fraud  as  will  confer  jurisdiction.  The  fraud,  duress, 
conspiracy  and  undue  influence  charged,  are  alleged  to  have 
procured  the  signing  of  a  deed,  which  the  bill  itself,  in  sub- 
stance and  effect,  avers  w^as  never  delivered  or  executed,  and 
never  hecame  a  deed.  If  execution  of  the  deed  had  been 
averred,  the  bill  would  have  shown  a  "  mere  fraud  "  cognizable 
at  law.  But  its  execution  and  delivery  being  denied,  the  bill 
shows  a  mere  attenipt  at  fraud,  never  consummated,  and  this 
will  not  support  the  jurisdiction.  (3).  But  it  being  shown  by 
the  evidence  that  the  deed  was  delivered,  it  is  insisted  that  the 
complainant  is  entitled  to  relief  on  what  is  called  the  "  alterna- 
tive" averment  of  the  bill  touching  the  delivery  of  the  deed. 
This  averment  is,  in  substance,  that,  if  the  complainant  is  mis- 
taken, and  the  deed  was  delivered,  then  Mathews  was  induced 
to  deliver  the  deed  by  fraud,  etc.  This  is  no  averment  of  any 
fact  or  thing  whatever.  It  certainly  does  not  show  that  the 
deed  was  executed ;  it  neither  denies  nor  admits  its  execution, 
but  insists  that  if  executed,  it  is  void  for  fraud,  etc.  It  is  a 
cardinal  rule  in  chancery  pleading,  that  the  facts  upon  which 
the  complainant  relies  for  relief  "  must  appear,  not  hy  inference, 
but  by  direct  and  tmamhiguous  averment." — Duckwoi'th  v. 
Duckworth,  35  Ala.  70 ;  29  Ala.  367.  This  so-called  averment 
seeks  to  assail  the  validity  of  an  instrument  or  deed,  which  it 
does  not  show  has  any  existence,  and  which  the  bill  in  the 
former  part  thereof  distinctly  avers  was  never  delivered.  But 
a  decree  granting  relief  must  he  founded  on  the  facts  stated  in 
the  hill. — Charles  v.  Du  JBose,  29  Ala.  367;  Hives,  Battle  c& 
Co.  V.  Walthall,  38  Ala.  332  ;  Coltmi  v.  Boss,  2  Paige,  396  ;  1 
Barbour  Ch.  R.  829 ;  McKinUy  v.  Irwin,  13  Ala.  681-95 ; 
Alexander  v.  Taylm^,  56  Ala.  63 ;  34  Ala.  626 ;  40  Ala.  587 ; 
41  Ala.  693 ;  56  Ala.  584.  Hence,  no  relief  can  be  predicated 
upon  the  existence  or  execution  of  the  deed,  upon  the  ground 
that  it  is  fraudulent,  when  it  does  not  appear  by  direct  averment, 
that  the  deed  was  delivered,  much  less  when  its  delivery  is  ex- 
pressly and  distinctly  denied.  (4).  The  rule  is  that  alternative 
averments  are  insufficient,  unless  each  averment  presents 
a  case  entitling  the  complainant  to  the  relief  sought. — Da- 
vid V.  Shspard,  40  Ala.  587;  34  Ala.  626;  8  Ala.  920. 
(5).  On  a  decree  ^ro  confesso,  the  court  would  not  know  what 
decree  to  render.  The  relief  would  not  be  the  same,  but  re- 
pugnant. (6).  "  The  influence  which  the  law  repudiates  is  U7i- 
due  influence ;  denominated  undue,  because  it  is  unrighteous, 
illegal,  and  designed  to  perpetrate  a  wrong.  The  undue  influ- 
ence exerted  to  procure  the  execution  of  a  deed  or  will  nmst 
amount  to  fraud  or  coercion.     The  grantor  must  be  overreached 
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and  deceived  by  some  false  representation  or  stratagem,  or  by 
coercion,  physical  or  moral." — Davis  v.  Ctdver,  13  How.  Q^. 
Y.)  62 ;  4  U.  S.  Dig.  p.  582,  §  2553.  The  influence  which  is 
the  result  of  solicitation,  argument,  persuasion,  attachment  or 
affection,  is  not  undue  influence.  To  be  undue  it  must  prevent 
the  exercise  of  discretion,  destroy  free  agency,  amount  to  moral 
coercion,  and  constrain  its  subject  to  do  lohat  is  against  hi-9 
will.— Gilbert  V.  Gilbert,  22  Ala.  532;  ffaU  v.  Hall,  38  Ala. 
13-4*;  Taylor  v.  Ifelley,  31  Ala.  70 ;  Zeverett  v.  Carlisle,  19  Ala. 
80 ;  Pool  V.  Pool,  33  Ala.  145 ;  Leeper  v.  Taylor,  47  Ala.  222 ; 
bailey  v.  Litten,  52  Ala.  282.  And  the  free  agency  must  be 
destroyed  at  the  time  the  instrument  is  executed. — 14  U.  S.  Dig. 
293,  §  1092 ;  43  Penn.  46 ;  20  Penn.  329.  The  influence  of 
affection  and  attachment,  or  the  desire  to  gratify  another,  in- 
stead of  being  against  the  validity  of  the  instrument,  •'  would 
be  very  strong  ground  in  favor  of  a  testamentary  act. — Taylor 
V.  Kelley,  31  Ala.  70.  On  the  question  of  undue  influence,  see 
also  Leveretfs  Heirs  v.  Carlisle,  19  Ala.  80 ;  Clarice  v.  Sawyer, 
3  Sanf .  Ch.  352 ;  Gardner  v.  Gardner,  22  Wend.  526,  538-42 ; 
J^arr  v.  Thompson,  Cheves  (S.  C),  37;  14  U.  S.  Dig.  294,  ^ 
1095.  (7).  The  bill  charges  fraud  and  undue  influence.  "  Fraud 
and  undue  influence  are  not  presumed.  Whoev^er,  in  a  court  of 
equity,  bases  a  right  to  the  recission  or  cancellation  of  a  con- 
tract on  allegations  of  either  or  both,  must  distinctly  allege,  and 
clearly  p7'ove  the  fraud  or  undue  influence." — Bailey  v.  Litten, 
52  Ala.  284.  See  also  Kerr  on  Fraud  and  Mistake,  190-1 ;  1 
Greenl.  on  Ev.  §  74;  Gardner  v.  Gardner,  'il  AVend.  540; 
Tompkins  v.  Nichols, .  53  Ala.  200 ;  PooVs  Heirs  v.  PooVs 
Ex'r,  33  Ala.  145.  This  is  the  general  rule.  The  exceptions 
are  where  the  parties  occupy  fiduciary  relations,  as  principal 
and  agent,  trustee  and  cestui  qvs  trust  and  the  like ;  examples 
of  w;hich  are,  WaddeU  v.  Lanier,  62  Ala.  348 ;  Todd  v.  Grone, 
33  ]Vld.  188.  But  it  is  contended  the  exception  extends  to  par- 
ties, between  whom  exist "  illegal  sexual  relations,"  not  because 
that  is  a  "fiduciary"  relation,  but  because  the  relation  itself"  is 
illegal ;  and  w^e  are  cited  to  Cooley  on  Torts,  p.  515 ;  Bigelow 
on  Frauds,  p.  271.  But  these  authorities  refer  to  the  de- 
cision in  Dean  v.  Negley,  41  Penn.  St.  312 ;  and  the  court  in 
that  case  expressly  and  directly  refused  to  hold  that  such  an  il- 
legal relation  would  raise  any  "presumption  in  law,"  which 
would  shift  the  onus.  See  also  Grade  v.  Potter,  58  Ala.  307. 
The  onus  is  not  therefore  shifted  in  this  case.  (8).  "  Past  se- 
duction of,  or  cohabitation  with  a  female  seems  to  afford  a  suf- 
ficient consideration  for  an  express  promise  to  pay  money  to 
her,  or  for  her  support,  there  being  a  moral  obligation  to  redress 
as  far  as  possible  the  injury  inflicted. — Chitty  on  Contracts,  p. 
49 ;  Shenh  v.  Mingle,  13  Serg.  &  Rawle,  29 ;  Gibson  v.  Dickie, 
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3  M.  ik  Selw.  463 ;  Binnington  v.  Wallis,  4  B.  &  Adol.  650. 
And  this  doctrine  was  maintained  and  enforced  in  a  case  where 
"the  phiintiff  was  a  common pwstitvte  when  tlie  defendant  first 
hecame  acquainted  with  her." — Cliitty  on  Con.  p.  661 ;  Friend 
V.  Ifar?'ison,  2  C,  &  P.  p.  584.  See  also  on  this  point :  Story  on 
Con.  p.  541,  and  autlioi'ities  cited ;  Kerr  on  Fraud  &  Mistake, 
194;  Hargrove  v.  Everard^  6  Ir.  Cli.  278;  1  Story's  Eq.  Jnr. 
§  182  A;  Giles  v.  Giles^  1  Keen,  685;  Farr  v.  Thompson,  1 
Cheeves  (S.  C),  37 ;_  14  U.  S.  Dig.  p.  294,  §1085.  We  do 
not  mean  to  say  that,  if  tlie  contract  were  executm-y  and  foimd- 
ed  on  the  consideration  oi  future  illicit  intercourse,  the  courts 
would  enforce  it.  On  the  contrary,  when  the  consideration  is 
illegal,  the  courts  will  stand  off  and  refuse  to  help  either  party  ; 
and  if  the  conti'act  be  executed,  the  courts  will  refuse  to  set  it 
aside,  on  the  maxim.  In  pari  delicto  potim^  est  conditio  possi- 
dentis.— 2  Kent's  Com.  m.  p.  467 ;  1  Brick.  Dig.  377,  §  32 ; 
Wood  V.  Duncan,  9  Port.  227 ;  Walker  v.  Gregory,  36  Ala.  184. 

Peitus,  Dawson  &  Tillman,  contra. — (1).  It  is  admitted 
that  the  rule  in  this  State  is,  that  a  party  out  of  possession  can 
not  file  a  bill  merely  to  remove  a  cloud  from  his  title,  without 
stating  some  ground  of  equitable  jurisdiction,  in  addition  to  the 
existence  of  the  clcnid.  But  it  is  well  settled  that  where  the 
owner  is  in  possessimi,  that  fact  and  the  existence  of  a  cloud  on 
the  title,  withmd  any  other  fact,  gives  a  court  of  equity  juris- 
diction to  remove  the  cloud. — Bttrt  v.  Cassety,  12  Ala.  734; 
liea  V.  Longstreet,  54  Ala.  294,  and  cases  cited.  (2).  It  is  also 
well  settled,  that  when  a  bill  contains  other  and  independent 
grounds  of  equity  jurisdiction,  "the  court  will  settle  the  litiga- 
tion and  do  complete  justice,  without  remitting  the  parties  to  a 
court  of  law,  though  as  to  some  features  of  the  case,  the  remedy 
at  law  is  adequate." — Lochett  v.  Hurt,  57  Ala.  198 ;  1  Story's 
Eq.  Jur.  §§  228-9 ;  Daniel  v.  Stewart,  55  Ala.  278.  (3).  In 
this  case  the  equity  of  the  bill  does  not  rest  alone  on  the  aver- 
ment, that  the  deed  sought  to  be  cancelled,  is  a  cloud  upon  the 
title ;  but  on  the  additional  averment  that  the  deed  was  pro- 
cured hy  fraud  a/iid  undue  influence,  a  distinct  and  independ- 
ent ground  of  jurisdiction. — 1  Story's  Eq  Jur.  §  184;  Chester- 
field V.  Janssen,  2  Yes.  Sr.  125;  Chambers  v.  Crook,  42  Ala. 
171 ;  Boney  v.  HolUngsworth,  23  Ala.  690 ;  Kennedy  v.  Ke7i- 
nedy,  2  Ala.  571;  Whelan  v.Whelan,  3  Cowen,  537;  3  Lead. 
Cases  in  Eq.  124.  (4).  If  the  deed  had  never  been  in  fact  de- 
livered, it  constituted  a  cloud  upon  complainant's  title,  embar- 
assing  alienation,  and  should  be  cancelled.  It  is  shown  to  be 
of  record  in  the  hands  of  the  defendant,  Shipman,  who  was  in 
possession  of  the  lands  claiming  title  thereunder.  In  such  a 
case  a  court  of  equity  should  interfere,  it  being  shown  that  the 
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grantor's  signature  was  obtained  thereto  by  fraud  and  undue 
influence. — Biince  v.  Gallagher^  5  Blatch,  481 ;  Brewton  v. 
Smithy  28  Ga.  442.  The  contrary  doctine  was  announced  in 
Pratt  V.  Pond^  5  Allen,  59 ;  but  that  case  was  expressly  decid- 
ed on  a  statute  of  Massachusetts.  A  deed  signed  by  an  insane 
person  will  be  cancelled  in  equity,  on  proper  application,  al- 
though such  person  could  not  execute  or  deliver  the  deed. —  I 
Story's  Eq.  Jur.  §^  228-9.  See  also  DoneUon  v.  Posey ^  13  Ala., 
on  pages  767-8.  Whether,  then,  the  deed  was  delivered  or 
not^  the  relief  to  which  the  complainant  is  entitled  is  the  same ; 
and  hence,  there  is  no  objectionable  repugnancy  in  the  alterna- 
tive averments  of  the  bill  touching  the  execution  of  the  deed. 
(5).  The  deed  recites  as  its  consideration  the  love  and  aiiection 
which  the  grantor  bore  towards  "  his  imfeP  This  recital  is 
shown  to  be  false.  The  deed  is  thus  impeached  for  its  own 
falsehood,  and  can  not,  therefore,  stand  by  its  own  force. —  Watt 
V.  Crrove,  2  Sch.  <k  Lef .  m.  p.  501 ;  Gibson  v.  Pussell,  21  Eng. 
Ch.  Rep.,  note  on  pp.  120-1-2;  Broderick  v.  Broderick,  1 
Pere  Wms.  m.  p.  239;  Dumia^e  v.  Wfcite,  1  Swans,  p.  137; 
Kennell  v.  Abbott,  4  Yes.  Jr.  802,  (6).  The  facts  of  this  case 
show  a  clear  case  of  fraud  and  undue  influence ;  and  the  deed 
should  be  cancelled. — Hill  on  Trustees,  pp.  213-14 ;  1  Story's 
Eq.  Jur.  §  234  et  seq.'  Harding  v.  WJieatoii,  2  Mas.  378 ;  Ilar- 
ding  v.  Handy,  11  Wheat.  125;  Allore  v.  Jewell,  4  Otto,  506; 
Sears  v.  Shafer,  6  N  Y.  268;  Hti^uenin  v.  Basely,  3  Lead. 
Cases  in  Eq.  p.  94  et  seq.  and  authorities  cited.  (7).  It  being 
shown  that  the  woman  had  a  strong,  controlling  influence  over 
Mathews,  the  courts  will  scrutinize  the  transaction  as  closely 
and  jealously  as  they  would  transactions  between  persons  occu- 
pying fiduciary  relations  towards  each  other. — Gibson  v.  Rus- 
sell, 21  Eng.  Ch.  Rep.  p.  120,  note.  (8).  The  influence  which 
the  woman  had  over  Mathews  is  by  law  presumed  to  have  been 
undue  influence,  from  their  illicit  relation  to  each  other. — Leiglv- 
tmi  V.  Orr,  44  Iowa,  689;  Peau  v.  Negley,  41  Penn.  St.  312; 
Kessin^er,  v.  Kessinger,  37  Ind.  341;  Bevins  v.  Jarnigan,  59 
Tenn.  282  ;  Cooley  on  Torts,  p.  515 ;  Bigelow  on  Fraud,  p.  271. 

SOMERYILLE,  J.— The  bill  in  this  cause  was  tiled  by  the 
appellee,  as  contingent  remainderman,  under  the  will  of  her 
grandfather,  Joel  E.  Mathews,  Sr.,  deceased,  for  the  purpose  of 
setting  aside  a  deed  of  gift  to  certain  lands  executed  by  Joel  E. 
Mathews,  Jr.,  the  son  of  Joel  E.  Mathews,  Sr.,  to  one  Kenney, 
as  trustee  for  Mary  A.  Shipman,  alias  Mathews,  on  the  alleged 
ground  of  fraud  and  undue  influence,  averred  to  have  been  used 
in  procuring  its  execution.  It  is  sought  to  have  the  deed  can- 
celled as  a  cloud  on  the  appellee's  title. 

The  salient  facts  of  the  case  may  be  succinctly  stated  as  fol- 
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lows :  Mary  A.  Shipman,  formerly  Mary  Keniiey,  was  lawfully 
married  to  John  A.  Shipman,  in  December,  1865,  in  the  State 
of  Georgia.  After  living  with  him  for  a  few  years,  she  aban- 
doned him  clandestinely  under  circumstances  indicating  both 
her  lack  of  chastity  and  honesty,  and  soon  took  refuge  in  a 
house  of  prostitution.  She  is  shown  to  have  been  a  woman  of 
personal  beauty,  attractive  manners,  and  of  more  than  ordinary 
intelligence,  shrewdness  and  will  power,  and  seems  to  have  un- 
remittingly plied  her  vocation  as  a  prostitute  up  to  the  transac- 
tions detailed  in  the  bill. 

While  in  the  city  of  Sehna,  Alabama,  in  a  house  of  ill-fame, 
she  formed  the  acquaintance  of  Joel  E.  Mathews,  Jr.,  the  grantor 
in  said  conveyance,  who  is  shown  to  havie  been  9,  young  man  of 
most  reputable  relationship,  and  of  considerable  wealth,  but  a 
slave  to  drunken,  immoral,  and  dissolute  habits.  An  illicit  inti- 
macy sprang  up  between  the  two,  and  all  the  facts  evince  that 
Mathews  was  possessed  of  an  inordinate  infatuation  for  the 
woman,  and  that  he  was  daily  brought  more  and  more  under 
the  domination  of  the  unlawful  influence.  Believing  her  to  be  a 
single  woman,  he  followed  her  to  Georgia,  and  went  through 
the  formalities  of  a  clandestine  marriage  with  her,  in  the  town 
of  Marietta,  on  the  11th  day  of  April,  1876.  They  afterwards 
returned  to  Selma,  and  openly  continued  the  adulterous  inti- 
macy, until  the  date  of  Mathews'  death,  in  January,  1878,  he 
publicly  claiming  her  as  his  lawful  wife,  and  taking  her  to  reside 
with  him  at  his  plantation  near  Selma,  in  the  county  of  Dallas, 
the  premises  conveyed  to  her  in  the  deed  of  gift,  and  which  are 
here  in  controversy. 

This  conveyance  was  executed  on  December,  19th,  1876,  and 
the  consideration  of  it  is  recited  to  be  natural  love  and  affection 
for  the  grantee  as  his  wife,  and  the  nominal  sum  of  one  dollar. 
It  swept  away  substantially  all  of  the  grantor's  property,  leav- 
ing him  nothing,  and  was  withheld  from  the  record  until  the 
death  of  the  grantor,  after  which  it  was  registered.  Mrs.  Ship- 
man's  own  attorney  drafted  the  instrument,  and  she  accompa- 
nied Mathews  to  the  city,  and  also  to  the  attorney's  office,  both 
when  instructions  were  given  for  its  preparation,  and  at  the 
time  when  it  was  signed.  The  evidence  fails  to  show  that  any 
compulsion  was  used,  tending  to  overcome  the  free  agency  of 
Mathews  at  the  immediate  time  the  deed  was  signed,  but  his 
habits  of  frequent  and  excessive  intoxication,  and  sexual  indul- 
gence seem  to  have  impaired  both  his  mental  and  physical  con- 
dition previous  to  this  time.  Facts  had  been  brought  to  his 
knowledge,  prior  to  this  period,  which  probably  caused  him  to 
seriously  doubt  tike  legality  of  his  marriage,  but  he  seems  to 
have  continued  to  act  upon  the  theory  of  its  validity,  and  during* 
the  following  year  allowed  the  reputed  wife  to  institute  pro- 
36 
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ceedin^s  in  a  court  of  chancery  to  have  herself  declared  a  "free 
dealer,"  under  the  provisions  of  the  statute  authorizing  married 
women  to  be  made  free  dealers. 

The  evidence  further  discloses,  that  Mrs.  Shipman,  both  be- 
fore and  after  the  pretended  marriage  with  Mathews,  was  con- 
tinuously and  openly  on  terms  of  intimate  and  illicit  relationship 
with  one  William  A.  Owen,  who  is  proved  to  have  been  a  man 
of  dissolute  habits,  quarrelsome  nature,  and  of  overbearing  and 
domineering  disposition.  He  seems  to  have  been  the  constant 
associate  of  both  Mrs.  Shipman  and  of  Mathews,  and  by  his 
force  of  character  and  harsh  treatment,  to  have  acquired  great 
influence  with  the  latter.  All  the  circumstances  of  the  case  are 
persuasive  to  show  further,  that  he  was  at  all  times  a  ready  and 
pliant  instrument  in  her  hands.  Both  Owen  and  the  woman 
are  shown  to  have  encouraged  Mathews  in  his  habit  of  drunk- 
enness, until  by  excessive  indulgence  in  strong  drink  he  was 
soon  brought  to  his  grave. 

The  testimony  of  the  witnesses  is  given  in  great  detail,  the 
history  of  the  alleged  transaction  covering  more  than  nine  hun- 
dred pages  of  a  voluminous  record,  but  the  facts  need  not  be 
further  discussed  for  the  purposes  of  this  decision. 

After  stating  the  circumstances  under  which  the  deed  was 
signed,  the  complainant  avers,  on  information  and  belief,  in 
substance,  that  the  deed  never  was  in  fact  delivered,  and  was, 
for  this  reason,  inoperative  to  convey  the  land ;  but  that, 
if  she  is  mistaken  in  this,  and  the  deed  was  delivered,  it  was 
not  delivered  until  several  months  after  it  was  signed,  and  that 
its  delivery  was  procured  by  the  fraud  and  undue  influence  by 
which  Joel  E.  Mathews,  Jr.,  was  induced  to  sign  it.  It  is  also 
averred  that  the  defendant,  Mary  A.  Shipman,  was  in  possession 
of  the  lands,  holding  them  and  claiming  title  thereto  under  said 
deed.  The  defendant  demurred  to  the  bill  on  the  ground,  that 
the  complainant  had  an  adequate  and  complete  remedy  at  law. 
At  the  hearing  a  motion  was  also  made  to  dismiss  the  bill  for 
want  of  equity.  The  chancellor  overruled  both  the  demurrer 
and  the  motion  to  dismiss,  and  caused  a  decree  to  be  entered 
granting  the  complainant  the  relief  prayed,  basing  his  decree 
upon  the  conclusion  reached  by  him,  that  the  facts  charged  and 
proved  established  a  case  of  undue  influence. 

The  demurrer  was,  in  our  opinion,  properly  overruled.  If 
the  execution  of  the  deed  was  procured  by  undue  influence,  it 
as  clear  that  it  would  be  voidable,  and  ^ot  absolutely  void.  In 
«uch  case,  she  could  not  maintain  an  action  of  ejectment  for  the 
recovery  of  the  lands ;  and  being  without  remedy  at  law,  she 
may,  under  the  averments  in  the  bill  in  thiJ  cause,  come  into 
■^  court  of  equity  to  have  the  deed  cancelled  as  a  cloud  on  her 
title,  notwithstanding  the  fact  that  she  is  out  of  possession.     It 
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is  true,  that  the  jurisdiction  of  a  court  of  equity  can  not  be  in- 
voked, wlien  the  sole  ground  of  equitable  interference  is  the  re- 
moval of  a  cloud  from  the  title,  unless  the  complainant  is,  at 
the  time,  in  possession. — Arnett  v.  Bailey,  60  Ala.  435.  But 
the  rule  is  different  when  other  distinct  grounds  of  jurisdiction 
are  averred.  In  such  case,  a  court  of  equity,  having  assumed 
jurisdiction  for  any  one  purpose,  will  retain  it,  that  the  whole 
litigation  may  be  settled,  and  complete  justice  be  done  between 
the  parties. — 1  Story's  Eq.  Jur.  §^  228-9;  Lochett  v.  Hurt,  57 
Ala   198 ;  Bay  v.  WomUe,  56  Ala.  32. 

There  is  no  objectionable  repugnancy  in  the  two  aspects  pre- 
sented by  the  bill,  touching  the  execution  and  delivery  of  the 
deed.  In  either  aspect,  whether  it  w-as  in  fact  delivered,  or 
whether  it  was  merely  signed  and  not  delivered,  but  surrep- 
tiously  obtained  frouj  the  papers  of  Joel  E.  Mathews,  Jr.,  after 
his  death,  or  from  him  while  living — the  deed  having  been  re- 
corded, and  being  in  the  hands  of  the  defendant,  Mary  A. 
Shipman,  who  was  in  possession,  claiming  title  under  it — it  would 
be  a  cloud  upon  complainant's  title ;  and  in  either  aspect,  if  the 
signature  or  delivery  was  procured  by  undue  influence  exer- 
cised by  the  defendant  over  the  grantor,  the  relief  to  which 
the  complainant  would  be  entitled,  is  precisely  the  same. — Mi- 
cou  V.  Ashtirst,  55  Ala.  6(>7 ;  Bapier  v.  Gulf  City  Paper  Co., 
ante,  p.  476. 

The  majority  of  the  court,  however,  without  committing 
themselves  to  all  that  is  said  above,  hold,  that  the  statements 
of  the  bill  do  not  bring  this  case  within  the  principle  declared 
in  cases  of  alternative  or  disjunctive  averments.  According  to 
their  opinion,  the  bill  contains  two  distinct,  independent  grounds 
on  which  the  claim  to  relief  is  based  ;  and  that  if  either  ground 
is  sufiicient,  its  force  is  not  impaired  l)y  the  fact  that  it  is  joined 
cumulatively  with  another  alleged  ground,  wliich,  of  itself,  will 
not  maintain  the  equity  of  the  bill.  They  concur  in  the  con- 
clusion reached,  that  the  demurrer  to  the  bill,  and  the  motion 
to  dismiss  for  want  of  equity  were  properly  overruled. 

The  main  question  in  this  case,  and  upon  which  its  decision 
must  depend,  is  the  doctrine  of  undue  influence  as  affected  by 
unlawful  and  illicit  relations  existing  between  the  donor  and 
donee  at  the  time  of  executing  the  deed  of  gift  in  question. 
The  jurisdiction  exercised  by  courts  of  chancery  in  setting 
aside  voluntary  donations  or  other  contracts,  in  the  case  of  par- 
ties bearing  confidential  relations  towards  each  other,  is  a 
familiar  and  salutary  one,  and  ivS  based  upon  well  recognized 
principles  of  a  sound  public  policy. — 3  Lead.  Cases,  Eq.  (H. 
&  W.),  111.  And  while  in  Dent  v.  Bennett,  4  Myl.  &  Cr.  269, 
Lord  CoTTENiiAM  declined  to  make  any  enumeration  of  the  par- 
ticular class  of  persons  whose  mutual  dealings  in  this  regard 
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ought  to  be  watched  with  jealousy  by  the  courts,  it  seems  now 
settled  that  the  rule  is  not  confined  to  relations  striQtly  fiduci- 
ary, but  applies  to  "  all  the  variety  of  relations  in  which  domin- 
ion may  be  exercised  by  one  person  over  another." — Hugiienin  v. 
Badey,  14  Yesey,  2T3,  S.  C.  Lead.  Cases,  Eq.,  (H.  <fe  W.),  p. 
Ill,  (462,  486);  Bayliss  v.  Williams,  6  Cold.  (Tenn.)  440; 
Kerr  on  Fraud  and  Mistake,  192-193 ;  Bigelow  on  Fraud,  p. 
279,  §21. 

It  has  been  frequently,  and,  as  we  think,  most  properly,  exer- 
cised in  the  case  of  illicit  relationships  existing  between  donors 
and  donees,  and  even  testators  and  devisees,  especially  where 
they  originated  in  an  abortive  attempt  at  a  lawful  marriage. 
For  such  a  relationship,  especially  if  continued  under  the  out- 
ward conventionalities  of  lawful  marriage,  would  manifestly  be 
of  a  confidential  nature. 

It  is  true  that,  as  between  a  lawful  husband  and  wife,  the 
better  opinion  is,  that  a  liberal  donation  by  the  one  to  the  other 
will  not  warrant  of  itself  a  presumption  of  undue  influence^ 
unless  there  is  something  suspicious  in  the  circumstances,  or  the 
nature  or  magnitude  of  the  gift  is  such  that  it  ought  not  to 
have  been  accepted. — Small  v.  Small,  4  Me.  220  ;  3  Lead.  Cas., 
Eq.  144.  And  it  may  be  further  admitted,  that,  in  the  case  of 
benefits  received  under  toilh,  the  bare  proof  of  an  unlawful 
cohabitation  between  the  testator  and  a  devisee  would  not  alone 
ordinarily  raise  a  presumption  of  undue  influence,  sufiicient  to 
avoid  the  will.  —  Wainwrighfs  Appeal,  89  Penn.  St.  220.  In 
jFa/'?'  V.  Thompson,  Cheve's  Pep.  (S.  C.)  37,  the  same  rule  was 
announced  as  applicable  to  a  case  where  a  testator  bequeathed 
all  of  his  property  to  a  kept  mistress,  to  the  exclusion  of  his 
nephew  and  other  relations  ;  but  the  decision  is  criticised  and 
its  authority  doubted  bv  the  annotator  of  the  Leading  Cases  in 
Equity,  3d  Vol.,  p.  146". 

There  can,  however,  be  no  question  about  the  fact  that  the 
same  rule  does  not  apply  with  equal  force  to  benefactions  re- 
ceived under  wills  and  deeds  of  gift,  but  that  there  exists  a 
well  grounded  distinction  between  the  two  classes  of  instru- 
ments. Stronger  proof  is,  and  manifestly  should  be  required 
to  raise  a  presumption  of  undue  influence  in  the  case  of  a  will, 
than  of  a  deed  or  contract,  for  the  former,  unlike  the  latter, 
can  never  take  effect  until  the  giver  is  dead,  and,  therefore,  in 
a  condition  utterly  incapacitating  his  further  enjoyment  or  use 
of  the  subject  of  his  testamentary  disposition.  Improper  in- 
fluence may  be  often  inferred  to  have  operated  in  producing 
gifts,  where  the  same  evidence  would  fail  to  authorize  such  an 
inference  in  case  of  a  legacy  or  devise.  Lord  Eldon  declared 
in  Oibson  v.  Jeyes,  6  Yes.  266,  that  "  whenever  a  person  obtains 
by  voluntary  donation  a  large  pecuniary  benefit  from  another, 
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the  burden  of  proving  that  the  transaction  is  righteous  falls  on 
the  person  taking  the  benefit,"  and  it  has  always  been  held  that 
the  improvidence  of  the  transaction,  generally  in  the  case  of 
both  gifts  and  contracts,  is  a  cogent  circumstance  showing  fraud 
or  undue  influence. — Harvey  v.  Mount,  8  Beav.  439  ;  Cooley  on 
Torts,  515-16 ;  Clarke  v.  Saioyer,  3  Sandford  Ch.  351,  425; 
Jennings  v.  McConnel,  17  111.  148 ;  3  Lead.  Eq.  Cases,  141, 
145 :  Ba^iiel  v.  Rill,  52  Ala.  430. 

What  constitutes  undue  influence  is  a  question  depending  upon 
the  circumstances  of  each  particular  case.  It  is  a  species  of 
■constructive  fraud  which  the  courts  will  not  undertake  to  deflne 
by  any  flxed  princij^les,  lest  the  very  deflnition  itself  furnish  a 
finger-board  pointing  out  the  path  by  which  it  may  be  evaded. 
But  it  is  evident  that  its  exercise  may  be  inferred  in  all  cases 
of  confidential,  or  quasi  confidential  relationship,  where  the 
power  of  the  person  receiving  a  gift  or  other  like  benefit,  has 
been  so  exerted  upon  the  mind  of  the  donor,  as,  by  improper 
arts  or  circumvention,  to  have  induced  him  to  confer  the  bene- 
faction contrary  to  Iris  .deliberate  judgment,  reason  and  discre- 
tion.—Bigelow  on  Fraud,  283;  1  lledf.  on  Wills,  530. 

The  following  principle,  we  think,  is  sound  both  in  law  and 
morals,  and,  though  a  departure  from  the  former  rule,  is  sus- 
tained by  the  more  modern  authorities :  When  one,  living  in 
^illicit  sexual  'relations  with  another,  makes  a  large  gift  of  his 
property  to  the  latter,  especially  in  cases  where  the  donor  ex- 
cludes natural  objects  of  his  hounty,  the  transaction  will  be 
viewed  with  such  suspicion  by  a  court  of  equity,  as  to  cast  on 
the  donee  the  burden  of  jyroving  that  the  d(mation  was  the  re- 
sult of  free  volition,  and  was  not  superinduced  hy  fraud  or  un- 
due influence.  How^  much  further  the  principle  may  be  ex- 
tended, if  any,  it  is  neither  our  province  nor  purpose  now  to 
consider. 

This  doctrine  is  fully  sustained  by  Judge  Cooley  in  his  work 
on  Torts,  and  receives  the  approval  of  other  enrinent  jurists  and 
text  writers.. — Cooley  on  Torts,  p.  515 ;  Bigelow  on  Fraud, 
p.  271 ;  1  Redf.  on  Wills,  p.  532-4 ;  3  Lead.  Cases,  Eq.  146. 

The  Supreme  Court  of  Iowa  also  gave  it  an  unqualified  ap- 
proval in  Leighton  v.  Orr,  44  Iowa,  679,  and  again  re-aftirmed  it 
in  Hanna  v.  Wilcox,  53  Iowa,  547.  These  cases  hold  the  doc- 
trine that  influence  obtained  by  a  woman  over  a  man,  with 
whom  she  is  living  in  unlawful  cohabitation,  is  undue  influence, 
-and  where  he  makes  a  conveyance  of  valuable  property  to  her 
during  its  continuance,  on  the  recital  of  a  merely  good  consid- 
eration, a  court  of  ecpiity  will  intervene  to  set  it  aside  on  the 
ground  of  having  been  procured  by  undue  influence,  in  the 
absence  of  evidence  showing  it  to  be  fair  and  free  from  fraud. 
In  the  latter  case  the  court  say  :     "  The  exercise  of  unlawful 
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influence  will  be  presumed,  when  the  parties  to  a  deed  live  id 
adulterous  relations,  in  the  absence  of  proof  of  a  lawful  con- 
sideration. These  rules  are  in  accord  with  sound  reason  and 
legal  principles.  Their  application  will  tend  to  restrain  im- 
morality. Xo  paramour  should  be  permitted  to  enjoy  the 
wages  of  her  sin,  which  she  obtains  through  the  generosity  of 
her  victim,  stimulated  by  her  ministry  to  his  passions." — Hari- 
na  V.   Wilcox,  supra,  550. 

In  Dean  v.  Neyley,  41  Penn.  St.  312,  the  same  principle  was 
applied  to  a  devise  by  a  testator  under  a  will,  so  far  as  to  hold, 
that,  upon  an  issue  to  determine  tlie  validity  of  a  will,  where  it 
was  shown  by  the  contestants  that  the  testator  was  living  in 
open  adultery  with  a  woman  to  whose  children  he  devised  the 
bulk  of  his  estate,  these  facts  would  afford  a  strong  presuinp- 
tion  of  the  exercise  of  undue  influence  upon  the  mind  of  the 
testator,  and  would  authorize  a  verdict  against  the  will.  This 
case  seems,  however,  not  to  have  been  followed  to  its  full  ex- 
tent in  the  later  case  of  WainwrigkCs  Appeal,  89  Penn.  St.  220, 

In^Bivins  v.  Jar^nigan,  3  Baxt.  (Tenn.)  282,  the  Supreme 
Court  of  Tennessee  followed  the  doctrine  announced  in  Dean 
V.  Negley,  »npra,  and  set  aside  a  deed  of  gift,  executed  by  a 
man  living  in  adulterous  relations  with  the  donee,  by  which  he 
conveyed  to  her  a  large  part  of  his  property  in  consideration  of 
love  and  affection.  The  court  say  :  "  We  think  in  such  case, 
there  does  arise  a  strong  presumption  that  the  deed  was  obtained 
by  an  undue  influence  and  power  the  woman  had  obtained  over 
him"  [the  donor],  and  for  this  reason  the  court  set  aside  the 
deed. 

The  Supreme  Court  of  Indiana,  in  Kessinger  v.  Kessinger, 
37  Ind.  341,  held,  that  an  influence  in  procuring  the  execution 
of  a  will  might  well  be  considered  illegitimate  and  undue, 
when  exercised  by  a  woman  liv^ing  on  terms  of  illicit  in- 
timacy with  the  testator,  which  would  be  regarded  as  lawful 
and  proper  when  exercised  by  a  wife. 

The  principle  under  discussion  seems  to  have  been  carried 
still  further  in  a  recent  and  well  considered  English  case,  that 
of  Coulson  V.  Allison,  2  De  Gex,  Fisher  and  Jones'  Rep.  521. 
Here  a  widower  had  consummated  a  marriage  with  the  sister  of 
his  deceased  wife,  which,  under  existing  laws,  was  illegal  and 
absolutely  null  and  void.  It  was  repi-esented  to  her  as  a  matter 
of  doubt,  whether  her  marriage  was  valid  or  not,  and  during 
the  illicit  relationship  she  made  a  settlement  upon  the  reputed 
husband  of  a  considerable  part  of  her  estate.  On  bill  filed  to- 
set  aside  the  conveyance,  it  was  held  by  the  Lord  Chancellor, 
that,  under  the  facts,  the  07ius  was  on  the  donee  of  showing 
that  at  the  time  the  woman  entered  into  the  transaction,  she 
was  fully,  fairly,  and  truly  informed  of  its  character,  and  of 
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her  legal  status ;  and  further,  that  such  a  marriage  and  co- 
habitation was  not  a  sufficient  consideration  to  support  the  con- 
veyance, which  was  executed  by  the  woman  in  the  capacity  of 
wife,  and  purported  to  be  a  post-nuptial  settlement.  The  court 
ordered  the  deed  to  be  delivered  up  and  cancelled  without 
proof  of  any  threats,  pressure  or  solicitation  having  been 
brought  to  bear  on  the  mind  of  the  donor.  It  was  said  by  the 
Lord  Chancellor : 

"  The  moving  consideration  of  the  deed  was  clearly  the  no- 
tion of  a  valid  existing  marriage.  This  is  shown  by  the  word- 
ing of  the  deed,  every  syllable  of  which  proceeds  upon  the 
footing  of  a  supposed  subsisting  marriage,  and  it  is  further 
shown  by  her  executing  it,  and  acknowledging  it  in  the  char- 
acter of  a  married  woman.  But,  supposing  even  both  Nichol- 
son and  Ann  Welbank  [the  donor  and  donee]  to  have  been 
aware  of  the  true  state  of  the  law,  and  to  have  nevertheless 
agreed  to  cohabit  together,  she  being  the  mistress  and  not  his 
wife,  it  seems  to  me  the  deed  would  then  have  been  impeacha- 
ble on  the  ground  of  immorality,  for  nothing  can  well  be  con- 
ceived more  immoral  than  for  a  woman  to  make  over  the  whole 
of  her  property  to  a  man  in  contemplation  of  continuing  an 
illicit  intercourse  with  him  for  the  remainder  of  their  joint 
lives." 

The  principles  above  discussed  apply  with  great  force  to  the 
case  under  considei-ation.  Here  is  a  deed  of  gift  made  by  a 
young  man  diseased  with  a  consuming  passion  for  strong  drink 
and  lewd  dissipation,  the  excessive  indulgence  in  which  is  shown 
to  have  impaired  both  his  mind  and  body.  It  sweeps  away  by  a 
stroke  of  his  pen,  all  of  his  property,  including  the  very  roof 
sheltering  his  head.  The  beneficiary  is  a  common  prostitute, 
who  is  preferred  to  the  exclusion  of  the  donor's  own  blood  re- 
lations. And  the  harsh  influence  of  a  bad  and  daring  man — a 
rival  paramour — is  artfully  made  subservient  to  the  accomplish- 
ment of  her  purposes.  Such  transactions  not  only  challenge 
the  duty  of  the  courts  to  watchfulness  and  jealousy  in  scanning 
the  appliances  by  which  they  have  been  procured,  but  are  per- 
suasive to  impress  the  judicial  mind  with  a  conviction  that  the 
will,  and  reason,  and  judgment  of  the  donor  were  brought  un- 
der illegitimate  constraint  in  producing  so  unnatural  a  result. 
The  chancellor  so  found  by  his  decree,  and  we  do  not  feel  au- 
thorized under  the  evidence  to  reverse  his  finding. 

There  is  another  view  of  this  case  not  considered  by  the 
chancellor,  which,  we  think,  would  compel  an  affirmance  of  his 
decree.  The  deed  of  gift,  made  by  Joel  Mathews,  and  which 
is  here  assailed,  was  executed  by  him  either  with  an  honest  be- 
lief that  his  marriage  was  lawful  and  valid,  or  else  that  it  was 
unlawful  and  adulterous.     If  i\ie  first  supposition  be  true,  the 
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deed  was  executed  upon  the  false  and  fraudulent  hypothesis 
that  the  donee  was  his  lawful  wife,  and  could,  for  this  reason, 
be  avoided  as  having  been  procured  by  artifice,  circumvention 
and  fraud. — Coulson  v.  Allison,  2  De.  G.,  F.  &  J.,  Eng.  Ch, 
521.  If  the  other  supposition  be  true,  the  donor  being  aware 
of  his  illicit  relationship  to  Mrs.  Shipman,  the  conveyance 
must  be  construed,  under  all  the  facts  of  the  case,  to  have  been 
made  in  contemplation  of  the  continuance  between  the  parties 
of  their  adulterous  intercourse,  and  this  would  present  the  case 
of  an  executed  contract  upon  an  illegal  consideration.  And 
against  such  a  contract  a  court  of  equity  will  often  undertake 
to  grant  relief,  whore,  by  undue  infiuence,  the  donee  has  pro- 
cured its  execution ;  for  in  such  cases  there  is  no  room  for 
the  maxim:  '''■In  pari  delicto, potior  est  conditio  defendentisr 
Coidson  V.  Allison,  supra.  This  maxim,  as  has  been  well  said, 
ceases  to  apply,  where  "  the  acts  of  one  of  the  parties  have 
their  origin  in  the  acts  or  influence  of  the  other,  because  the 
wrong  then  rests  chiefly,  if  not  solely,  on  the  person  by  whom 
it  was  contrived;  and  his  confederate  will  be  regarded  as  *a 
mere  tool  or  instrument  for  accomplishing  an  end  which  was 
really  not  his  own." — 3  Lead.  Cases  Eq.  153;  Fordv.  Harring- 
ton, 16  X.  Y.  285 ;  Long  v.  Long,  9  Md.  348. 

It  may  be  that  the  views  announced  in  this  case  constitute  a 
slight  modification  of  the  doctrine  of  undue  influence  as  an- 
ciently held  by  the  earliest  authorities.  But  the  instances  are 
numerous  and  familiar,  where  the  common  law  principles  have 
undergone  like  modifications,  adapting  themselves,  by  force 
of  their  elasticity,  at  one  time,  to  the  exactions  of  a  sounder 
reason,  and,  at  another  time,  to  the  demands  of  a  more  exalted 
morality.  We  recall  notably  the  law  of  uncommunicated 
threats,  equitable  estoppels,  duress  by  menaces  of  property, 
and  the  testimony  of  husband  and  wife  for  and  against  each 
other.  In  each  of  these  cases  the  law  has  gradually  undergone 
a  wise  and  most  commendable  mutation. 

It  is  the  duty  of  the  courts,  we  think,  to  encourage  those 
doctrines  and  currents  of  decisions  which  are  supported  by  a 
sound  public  policy,  as  far  as  authority  and  reason  will  permit. 
It  was  the  boast  of  Sir  Edward  Cokp:  concerning  the  common 
law,  as  it  before  had  been  of  Cicero  regarding  the  Roman  law, 
"that  it  was  the  perfection  of  reason."  It  will  challenge  claim 
to  a  yet  higher  and  worthier  admiration,  when  it  becomes  also 
the  perfection  of  true  honesty,  and  high  christian  morality. 

Under  the  provisons  of  the  civil  law  the  conveyance  in  this 
case  would  be  void,  and  it  would  be  a  scandal  on  justice,  if  a 
court  of  conscience,  applying  the  principles  of  the  common  law, 
should  permit  it  to  stand. 

The  decree  of  the  chancellor,  overruling  the  demurrer  and 
granting  the  relief  prayed  in  the  bill,  is  hereby  affirmed. 
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Savage  v.  T^olfe. 

Petition  to  Probate  Judge  to  Contest  Election  held  tinder 
Local  Option  Law  for  Calhoun  and  other  Ccyunties. 

1.  Election  under  local  option  law;  contest  thereof. — The  local  option 
law  of  Calhoun  and  other  countieH,  approved  March  19th,  1875  (Pamph. 
Acts,  1874-5,  p.  276),  containing  no  provision  for  contesting  elections  beld 
thereunder,  if  there  be  irregularities  in  such  elections,  not  apparent  on 
the  face  of  the  proceedings  or  return,  statutory  contest  is  not  the  mode  of 
inquiring  into,  or  correcting  them. 

2.  Same ;  purely  statutory. — The  authority  for  holding  such  elections 
is  purely  statutory,  and  outside  of  the  general  jurisdiction  of  any  court ; 
and  to  set  such  proceedings  in  motion,  there  must  be  presented  to  the 
judge  of  probate  of  the  proper  county  the  sworn  petition  of  some  resident 
freeholder  of  the  limits,  within  which  prohibition  is  sought  to  be  estab- 
lished, which  must  contain  everj-  material  averment  specified  in  the  first 
section  of  the  act. 

3.  Same  ;  application  to  revoke  order  establishing  prnhihition. — While 
this  act  provides  that,  after  prohibition  has  been  established,  a  second 
election  may  be  applied  for  and  ordered  at  the  instance,  and  on  the  peti- 
tion "  of  any  freeholder  within  such  limits  [who]  desires  to  have  the  order 
revoked,"  there  is  an  express  limitation  on  the  right  to  make  this  second 
application,  the  statute  providing  that  it  can  only  be  made  "after  the  ex- 
piration of  twelve  months  after  the  prior  election  ;"  and  a  petition  seek- 
ing a  revocation  of  the  order  establishing  prohibition,  which  shows  on  its 
face  that  it  was  filed  within  twelve  months  after  the  first  election,  is 
wanting  in  a  material  jurisdictional  averment,  fails  to  put  the  statutory 
jurisdiction  of  the  judge  of  probate  into  exercise,  and  the  proceedings 
based  thereon  are  coram  nonjudice,  and  void. 

4.  Same  ;  when  proceedings  for  an  election  thereunder  should  be  quashed. 
Where  a  second  election  was  held  under  the  act  to  revoke  the  order  es- 
tablishing prohibition,  based  on  a  petition  which  shows  on  its  face  that 
it  was  filed  within  twelve  months  after  the  first  election,  the  judge  of  pro- 
bate should  have  quashed  the  proceedings,  on  the  petition  or  remonstrance 
of  a  freeholder  of  the  territory  within  which  the  prohibition  was  estab- 
lished, averring  that  "the  order  authorizing  said  election  was  granted 
before  the  time  allowed  by  law;"  and  on  appeal  from  a  judgment  ren- 
dered by  him  dismissing  such  petition  or  remonstrance,  this  court  will 
reverse  the  judgment,  dismiss  tlie  petition  for  the  second  election,  and 
quash  the  proceedings  thereon. 

Appeal  from  Calhoun  Probate  Court. 

Tried  before  ITon.  A.  Woods. 

On  the  19th  of  January,  1880,  an  election  was  held  in  beat  9, 
in  Calhoun  county,  under  the  provisions  of  an  act  of  the  Gen- 
eral Assembly,  authorizing  probate  judges  in  Calhoun  and  other 
counties  therein  named,  "to  order  elections  in  certain  cases,  to 
prevent  the  sale  or  giving,  or  other  disposition  of  vinous  or 
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spirituous  liquors  within  certain  limits  in  such  counties,"  ap- 
proved March  19th,  1875  (Pamph.  Acts,  1874-5,  p.  276),  which 
resulted  in  an  order  establishing  prohibition,  under  the  act,  in 
said  beat.  On  the  10th  of  January,  1881,  J.  A.  Wolfe,  "a cit- 
izen of  said  county  and  State,  and  a  freeholder  and  householder 
residing  in  said  county,  in  beat  9,"  filed  with  the  judge  of  pro- 
bate of  said  county  his  petition,  seeking,  under  the  provisions 
of  section  11  of  said  act,  to  have  an  election  ordered  for  the 
purpose  of  revoking  the  former  order  establishing  prohibition ; 
and  under  an  order  made  on  this  petition,  an  election  was  held 
on  the  25th  of  January,  1881,  in  said  beat,  resulting  in  a  ma- 
jority of  votes,  as  shown  by  the  returns,  in  favor  of  a  revocation 
of  the  order  establishing  prohibition.  On  the  26th  of  January, 
1881,  the  day  on  which  the  returns  were  made,  James  H.  Sav- 
age filed  with  the  probate  judge  of  said  county  "  his  statement 
contesting  said  election,"  and  thereupon  the  court  appointed  the 
11th  of  February,  1881,  as  the  day  "upon  which  to  hear  and 
determine  said  contest,"  and  further  ordered  that  "  the  con- 
firmation of  said  election  be  and  is  hereby  suspended  until  said 
contest  is  decided."  One  of  the  grounds  set  forth  in  the  "  con- 
test "  is,  that  "  the  order  authorizing  said  election  was  granted 
before  the  time  allowed  by  law."  On  the  hearing  the  court 
entered  an  order  dismissing  the  "contest,"  on  the  motion  of 
the  appellee ;  and  that  order  is  here  assigned  as  error. 

J.  M.  Falknek,  and  J.  II.  Savage,  for  appellant. 

Walden  &  Son,  contra. 

(N^o  briefs  came  to  the  hands  of  the  reporter.) 

STOME,  J. — The  statute,  which  may  be  styled  the  local  op- 
tion law  for  Calhoun  and  other  counties,  approved,  March  19, 
1875 — Pamph.  Acts,  276 — contains  no  provision  for  contesting 
elections  held  under  it,  in  the  form  usually  known  as  contesting 
elections.  If  there  be  any  method  by  which  alleged  illegal 
voting,  false  count,  etc.,  in  such  elections  can  be  re-examined, 
it  is  not  by  statutory  contest.  — Echols  v.  The  State.,  ex  i^d.  Dun- 
har^  56  Ala.  131.  If  tlie  proceedings  be  so  connected  as  to 
give  to  the  probate  judge  jurisdiction  to  order  an  election  and 
to  appoint  managers  to  conduct  it,  then  the  election  may  be 
advertised  and  held ;  and  if  the  result  of  the  voting  be  prop- 
erly certified  and  returned  to  the  probate  judge,  then,  if  a  ma- 
jority of  the  electors  voting  at  such  election  voted  in  favor  of 
prohibition,  and  the  returns  show  such  to  be  the  fact,  it  becomes 
the  duty  of  the  probate  judge  "  to  make  an  order  on  the  mirmtes 
of  said  court  prohibiting  the  sale  or  giving  away  of  vinous  or 
Vol.  lxix. 
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spirituous  liquors  within  the  limits  mentioned  in" said  petition." 
If  the  certified  result  shows  a  majority  against  prohibition,, 
then  tlie  application  must  be  dismissed  at  the  cost  of  the  appli- 
cant. If  there  be  irregularities  not  apparent  on  the  face  of  the 
proceedings  or  return,  statutory  contest  is  not  the  mode  of  rais- 
ing such  questions.  The  qualifications  of^the  electors,  and  the 
genei'al  rules  for  conducting  the  election,  are  the  same  as  those 
which  obtain  in  the  general  elections,  and  the  managers  should 
conform  to  the  regulations  governing  general  elections. 

The  authority,  however,  for  holding  elections,  such  as  we  are 
considering,  is  purely  statutory,  and  outside  of  the  general  ju- 
risdiction of  any  court.  To  set  such  proceedings  in  motion, 
there  must  be  presented  to  the  judge  of  probate  of  the  proper 
county  the  sworn  petition  of  some  resident  freeholder  of  the 
limits,  within  which  prohibition  is  sought  to  be  established. 
The  petition  must  contain  every  material  averment  specified  in 
the  first  section  of  the  act,  including  the  averment  that  the  peti- 
tioner is  a  freeholder  residing  within  the  proposed  limits,  and 
th'at  in  the  opinion  of  the  petitioner  the  public  good  will  be 
promoted  by  a  prohibition  of  the  sale  or  giving  away  of  vinous 
or  spirituous  liquors  within  such  limits.  Until  such  petition  is 
filed,  containing  proper  averments,  the  judge  of  probate  i& 
without  jurisdiction  to  order  an  election. 

After  prohibition  has  been  thus  established,  a  second  election 
may  be  applied  for  and  ordered,  at  the  instance  and  on  the  pe- 
tition "  of  any  citizen  being  a  freeholder  within  such  limits, 
[who]  desires  to  have  the  order  revoked."  In  such  case  this, 
becomes  a  jurisdictional  averment,  and  takes  the  place  of  the 
averment  in  the  first  petition,  "that  in  the  opinion  of  the  pe- 
titioner the  public  good  will  be  promoted  by  a  prohibition," 
etc.  In  all  other  respects  the  second  petition  must  conform  ta 
what  is  required  in  the  first.  But  there  is  a  limitation  on  this 
riglit  to  make  this  second  application.  It  can  only  be  "  after 
the  expiration  of  twelve  months  after  the  prior  election."  Such 
is  the  express  language  of  the  statute. 

The  petition  for  revocation  in  this  case  was  sworn  to  and  filed, 
January  lOth,  1881.  It  shows  on  its  face  that  the  first  election 
which  resulted  in  prohibition,  was  held,  January  19th,  1880; 
nine  days  less  than  twelve  months  befoi-e  the  second  petition 
was  filed.  This  appears  on  the  face  of  the  petition,  and  is  fa- 
tal to  it.  It  failed  in  this  important  jurisdictional  averment, 
and  failed  to  put  this  statutory  jurisdiction  of  the  judge  of  pro- 
bate into  exercise.  The  whole  proceeding,  therefore,  was  co- 
ram non  judiee  and  void. — Tyson  v.  Unnvn,  64  Ala.  244. 

What  is  the  effect  of  the  principles  stated  above  ?  The  peti- 
tion or  remonstrance  filed  by  Savage,  while  ineffectual  as  a 
statutory  contest,  contains  this  averment:  "  6th.  The  order  au- 
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thorizin^  said  election  was  granted  before  the  time  allowed  by 
law."  This  is  true,  and  should  have  been  treated  as  an  opposi- 
tion to  the  entry  by  the  probate  judge  of  an  order  of  revocation. 
He  should  have  quashed  the  proceedings.  And,  proceeding  to 
render  the  judgment  he  should  have  rendered,  it  is  ordered  and 
decreed  that  his  judgment  be  reversed,  and  a  decree  here  ren- 
dered, dismissing  the  petition  and  quashing  the  proceedings. 
Let  the  appellee  and  his  sureties  pay  the  costs  of  the  original 
proceeding  in  the  court  below,  and  himself  pay  the  costs  of 
appeal  both  in  this  court  and  the  court  below. 


Crensha^^  v.  Carpenter,  Ex'r. 

Bill  in  Equity  for  Dower. 

1.  Right  of  widow  to  dissent  from  will  of  deceased  husband  strictly  per- 
sonal.— The  statute  authorizing  the  widow  to  dissent  from  the  will  of  her 
deceased  husband,  and  in  lieu  of  the  provisions  thereby  made  for  her,  to 
take  her  dower  in  his  lands,  and  her  distributive  share  in  his  personal  es- 
tate (Code,  §  2293),  confers  on  the  widow  a  strictly  personal  right,  which 
can  not  be  exercised  by  another. 

2.  Right  to  dissent  can  not  be  exercised  for  insane  widow  by  next  friend. 
A  widow  Avho  is  insane,  is  mentally  incapable  of  entering  such  dissent; 
and  a  dissent  entered  for  her  by  another,  as  her  next  friend,  is  without 
authority  of  law,  and  invalid. 

3.  Same  ;  whether  chancery  court  has  power  to  exercise  the  right  for 
her — quxre. — Whether  the  chancery  court,  on  a  bill  filed  within  proper 
time,  has  the  power  to  dissent,  on  behalf  of  a  widow  who  is  insane,  from 
the  will  of  her  deceased  husband, — quxre. 

Appeal  from  Greene  Chancery  Court. 

Heard  before  Hon.  Thomas  Cobbs. 

The  bill  in  this  cause  was  filed  on  26th  January,  1881,  by 
Amanda  Crenshaw,  suing  by  her  next  friend,  against  John  N. 
Carpenter,  as  the  executor  of  the  last  will  and  testament  of 
Willis  Crenshaw,  deceased,  and  others,  seeking  to  have  dower 
allotted  to  her  in  the  lands  of  which  said  testator,  who  was  her 
husband,  died  seized  and  possessed,  in  1862,  and  which  were  af- 
terwards sold  by  the  executor  for  the  payment  of  debts.  It  is 
shown  by  the  bill  that  the  complainant  was,  at  the  time  of  her 
husband's  death,  and  has  been  continuously  since  that  time,  a 
lunatic,  confined  in  the  insane  asylum  at  Columlna,  South  Car- 
olina. It  also  averred  that,  on  the  15th  May,  1S66,  she,  by  her 
next  friend,  filed  in  writing  in  the  Probate  Court  of  Greene 
count}',  in  which  the  will  was  admitted  to  probate,  her  dissent 
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from  the  will  of  her  deceased  husband,  she  electing  to  take 
dower  and  her  distributive  share  in  his  estate,  in  lieu  of  the 
provision  made  for  her  in  the  will.  The  defendants  demurred 
to  the  bill  on  the  ground,  in  substance,  among  others,  that  the 
bill  does  not  show  such  a  dissent  from  her  husband's  will  as  i& 
required  by  the  statute.  The  chancellor  caused  a  decree  to  be 
entered  sustaining  the  demurrer,  and  that  decree  is  here  assigned 
as  error. 

J.  B.  Head,  for  appellant. — (1).  Courts  of  equity  have  pecu- 
liar and  special  jurisdiction  and  care  of  infants  and  insane  per- 
sons, and  will  not  only  act  for  them,  but,  in  many  cases,  will 
consider  that  to  have  been  done,  which  their  interest  demanded 
should  be  done.  This  is  peculiarly  so,  when  questions  involv- 
ing an  election  between  inconsistent  rights  arise.  Dissent  by 
the  widow  from  her  husband's  will  is  strictly  of  this  class.  See 
McLeod  V.  MoDaniel^  6  Ala.  242 ;  Addison  v.  £owie,  2  BJand 
Ch.  (Md.)  606 ;  Goodwyn  v.  Goodwyn,  1  Yes.  Sr.  226 ;  Story's 
Eq.  §  1098 ;  1  Leading  Eq.  Cases,  303 ;  2  Yes.  Jr.  560 ;  3  Th. 
386 ;  9  Ik  350 ;  Morroiv  v.  Morrow,  3  Tenn.  Ch.  532.  (2). 
The  dissent  filed  by  Mrs.  Crenshaw,  by  her  next  friend,  was  a 
compliance  with  the  law.  It  is  not  denied  that  it  was  filed  in 
time.  See  Ordinance  of  Convention,  Rev.  Code,  p.  63.  The 
filing  of  a  dissent  is  a  suit.  It  is  the  preliminary  step  to,- and 
forms  a  part,  an  indispensable  part,  of  a  suit  for  dower  and  her 
distributive  share,  where  there  is  a  will  making  provision  for  the 
widow. — 2  Bouv.  p.  567-8.  §  2292  of  the  Code  comprehends  all 
widows,  whether  sui  Juris  or  not.  The  right  to  dissent  and  sue 
for  dower  is  conferred  upon  an  insane,  as  well  as  a  sane  widow. 
The  dissent  of  an  insane  widow,  being  a  suit,  may  and  must  be 
made  by  her  next  friend.— Code  of  1876,  §§  2894-5  and  3756. 
This  court  has  declared  that  rights  purely  personal  in  their  na- 
ture may  be  enforced  by  persons  uon  sui  juris.  See  Campbdl 
V.  Camphell,  39  Ala.  312;  Blackman  v.  Vavis,  42  Ala.  184. 

Wm.  p.  Webb,  contra. — The  right  of  the  widow  to  dissent 
from  the  will  of  her  deceased  husband,  is  personal,  and  can  not 
be  exercised  for  her  by  another  person.  The  statute  contains 
no  exceptions  in  favor  of  insane  widows ;  and,  therefore,  insan- 
ity is  no  excuse  for  a  failure  to  file  the  dissent  in  person,  and 
in  the  time  and  mode  prescribed  by  the  statute. — 2  Scribner  on 
Dower,  p.  469  and  cases  cited ;  Collins  v.  Carman,  5  Md.  503 ; 
Shaw  V.  Shaw,  2  Dana  (Ky.),  341 ;  Lewis  v.  Lewis,  7  Ir.  Law 
(N.  C),  72 ;  Ilinton  v.  Illnton,  6  II.  224 ;  42  Ala.  29  and  ca- 
ses cited. 

SOMERYILLE,  J. — The  widow  of  a  deceased  husband  is 
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authorized  by  our  statutes,  in  all  cases,  to  dissent  from  his  will, 
and,  in  lieu  of  the  provision  made  for  her  by  such  will,  to  take  her 
dower  in  the  lands,  and  such  portion  of  the  personal  estate  as 
she  would  have  been  entitled  to  in  case  of  the  husband's  intes- 
tacy.— Code,  1876,  §  2292.  "  Such  dissent  must  be  made  in 
writing,  and  deposited  untldn  one  year  from  the  probate  of  the 
will  with  the  judge  of  probate  of  the  county  in  which  the  will 
is  probated,  and  an  entry  made  of  record  specifying  the  day  on 
which  the  dissent  was  made. — Code,  §  22  08. 

The  question  presented  by  the  record  is,  whether  the  court 
can  create  a  saving  or  exception  in  the  statute,  in  favor  of  an 
insane  widow,  confined  in  a  lunatic  asylum"  of  a  distant  State, 
where  the  legislature  has  failed  to  make  such  exception. 

Whatever  may  be  said  favorable  to  the  justice'  and  humanity 
•of  such  a  provision,  the  rules  of  sound  construction  and  the 
weight  of  authority  are  both  opposed  to  the  affirmative  of  the 
proposition.  The  subject  is  fully  discussed  in  Scribner  on  Dow- 
•er,  and  the  following  principle  is  deduced  as  the  result  of  the 
adjudged  cases : 

"  Except  where  otherwise  provided  by  law,  the  statutory  right 
of  election  conferred  upon  the  widow  in  cases  of  the  character 
now  under  consideration,  is  regarded  as  a  strictly  personal  right, 
and  can  not  be  exercised  by  another  person  in  her  behalf. 

"  In  the  application  of  this  rule,  it  has  been  held,  that  the  in- 
capacity of  the  widow  to  elect  by  reason  of  insanity^  furnishes 
no  sufficient  cause  for  its  relaxation." — 2  Scribner  on  Dower, 
469,  471. 

The  language  of  the  statute,  as  observed  by  the  Supreme 
Court  of  Maryland  in  a  similar  case,  '"■  is  comprehensive  enough 
to  include  every  widow,  whether  sane  or  insane,  and  the  act 
[statute]  having  no  exception  in  favor  of  the  latter,  the  courts 

can  make  none,  whether  they  be  courts  of  law  or  equity 

Where  the  law  directs  an  act  to  be  done,  or  a  condition  to  be 
performed  for  the  purpose  of  conferring  a  right,  that  right  can 
not  be  acquired  if  the  act  is  left  undone,  or  the  condition  is  not 
performed." — Collins  v.  Carman,  5  Md.  503. 

In  Lewis  v.  Lewis,  7  Ired.  (Law),  72,  a  testator  died  making 
no  provision  by  his  will  for  his  wife  who  was  a  lunatic,  and  it 
was  decided  that  the  committee  having  charge  of  her  had  no 
authority  by  law  to  enter  a  dissent  in  her  behalf,  and  she  could  not 
by  reason  of  her  want  of  reason  dissent  herself.  So,  in  Hin- 
ion,  V.  Hinton,  6  Ired.  (Law)  274,  it  was  held,  that  a  widow 
could  not  renounce  her  husband's  will  by  attorney,  in  view  of 
the  statutory  requirement  that  she  must  do  so  in  "open  court." 

That  the  right  of  dissent  in  such  cases  is  a  personal  one,  ca- 
pable of  being  exercised  only  by  one  possessing  the  requisite 
•reason  and  judgment,  seems  fully  sustained  by  authority. — 2 
Vol.  lxix. 
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Scribner  on  Dower,  471 ;  2  Redf .  on  Wills,  367 ;  Donald  v. 
PoHis,  42  Ala.  29 ;  Welch  v.  Anderson,  28  Mo.  293.  The  leg- 
islature nowhere  expressly  confers  on  -the  courts  the  power  to 
make  such  election  for  her  in  case  of  her  disability  to  do  so,  but 
seems  to  have  remitted  the  misfortunes  of  her  condition  to  the 
presumed  humanity  of  her  husband,  whose  highest  duty  is  to  pro- 
vide for  her  in  a  manner  commensurate  with  her  wants  and  his 
own  financial  ability. 

And  the  courts  possess  just  as  little  power  to  create  a  saving 
or  exception,  taking  insane  persons  out  of  the  operation  of  the 
statute.  It  is  enough  to  say,  that  the  General  Asseml)ly  has 
made  no  such  exception  and  we  have  no  such  poM'er.  The 
fact  that  lunatics  are  excepted  from  the  operation  of  the  stat- 
ute of  limitations  in  certain  cases,  and  to  a  certain  extent,  is  per- 
suasive of  the  view  that  the  failure  to  make  a  like  exception 
here  is  not  entirely  unmeaning.— Code,  1876,  §  3236 ;  Demor 
rest  v.Wynkoop,  3  John.  Ch.  Rep.  138;  Collins  v.  Carman,  5 
Md.  503,  517;   Yniestra  v.  Tarleton,  67  Ala.  128. 

The  will  of  the  deceased  husband,  in  this  case,  was  probated 
in  September,  1862.  At  the  time  of  his  death  the  widow  was 
insane,  and  has  continued  to  be  so  ever  since.  Her  condition, 
mental  and  physical,  was  such  that  she  was  incapable  of  enter- 
ing such  a  dissent  from  the  will  as  the  statute  requires,  and  no 
one  is  authorized  by  law  to  act  in  her  behalf.  The  chancellor 
so  ruled,  in  effect,  by  sustaining  the  demurrer  and  dismissing 
the  bill,  and  we  see  no  error  in  his  rulings.  If  the  case  be  one 
strongly  appealing  for  a  remedy,  it  must  be  afforded  by  the  leg- 
islative department,  as  has  been  done  in  many  of  our  sister 
States.  The  courts  are  powerless  to  enact  laws.  They  can 
only  enforce  them  as  they  are  already  enacted. 

Whether  the  Chancery  Court,  on  a  bill  filed  within  proper 
time,  possesses  the  power  to  make  an  election  for  an  insane 
widow  in  cases  like  this,  we  do  not  now  decide. 


T^imbisli  v.  The  Montgomery  Mutual 
Building  and  Loan  Association. 

£ill  in  Equity  to  enjoin  Sale  under  Power  in  Mortgage,  and 
to  have  Mortgage  declared  Void. 

1.  Under  contract  for  the  purchase  of  lands,  the  vendee  is  the  equitable 
oivner. — When  a  valid  contract  for  the  purchase  of  lands  has  been  made, 
the  vendor  covenanting  to  make  title  on  the  payment  of  the  purchase- 
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money  at  a  future  day,  a  court  of  equity,  acting  on  its  maxim  of  treating 
that  as  done,  which  the  parties  contemplate  shall  be  done  in  the  final 
execution  and  consummation  of  the  contract,  regards,  for  most  purposes, 
the  contract  as  specifically  executed,  and  considers  the  vendor  the  owner 
of  the  purchase-monev,  and  the  vendee  as  the  equitable  owner  of  the 
land,  attaching  to  the  land  a  trust  in  favor  of  the  vendee,  which  not  only 
binds  the  land  while  the  legal  estate  remains  in  the  vendor,  but  which 
also  binds  every  one  claiming  under  him,  except  a  bona  fide  purchaser 
without  notice. 

2.  At  common  law,  wife  had  capacity  to  take  from  husband  through 
purchase  by  him  in  her  name. — At  common  law,  the  wife  had  full  capacity 
to  take  from  the  husband  through  a  purchase  made  by  him  in  her  name. 
By  such  a  purchase  tlie  maxim  of  the  common  law  that  husband  and 
wife,  because  of  their  legal  unity,  could  not  contract  with  each  other, 
and  of  consequence,  that  the  husband  could  not  directly  convey  to  the 
wife  property,  real  or  personal,  was  not  offended,  because  of  the  inter- 
vention of  a  third  person  as  the  grantor  or  donor,  through  and  from 
whose  conveyance,  the  estate  or  interest  was  derived,  and  by  which  the 
property  was  vested  in  the  wife. 

3.  When  a  court  of  equity  will  enforce  the  interest  of  a  cestui  que  trust 
growing  out  of  a  voluntary  agreement. — While  a  court  of  equity  will  not, 
as  a  general  rule,  aid  a  mere  volunteer  in  the  enforcement  of  an  execu- 
tory agreement,  nor  upon  such  an  agreement,  unsupported  by  a  valuable 
consideration,  will  create  a  trust,  and  establish  the  relation  of  trustee 
and  cestui  que  trust ;  yet,  if  the  trust  is  actually  created,  is  effectually 
constituted,  it  is  irrevocable,  and  a  court  of  equity  will  enforce  the  equit- 
able interest  of  tlie  cestui  que  trust. 

4.  Validity  of  contract  not  affected  by  fact  that  consideration  moves 
from  one,  while  its  promises  and  obligations  are  made  to  another. — The 
validity  of  a  contract  is  not  affected,  because  the  consideration  may  not 
have  moved  from  the  party  to  whom  the  obligations  of  the  contract  are 
extended,  and  in  whom  the  right  of  enforcement  resides.  It  is  not  un- 
common, that  the  consideration  for  a  contract  moves  from  one  person, 
while  its  promises  and  obligations  are  made  to  another,  and  the  validity 
of  such  contracts,  when  accepted  by  the  party  to  whom  the  promisfe  or 
obligation  is  made,  can  not  be  questioned. 

5.  Wh^n  a  party  is  a  mala  fide  purchaser. — The  settled  doctrine  of  a 
court  of  equity  is,  "  that  the  person  who  purchased  an  estate  (although 
for  a  valuable  consideration),  after  notice  of  a  prior  equitable  right, 
makes  himself  a  mala  fide  purchaser,  and  will  not  be  enabled,  by  getting 
in  the  legal  estate,  to  defeat  such  prior  equitable  interest,  but  will  be 
held  a  trustee  for  the  benefit  of  the  person  whose  right  he  sought  to 
defeat." 

•  6.  Purchase  of  real  estate  by  husband  in  the  v}ife's  name ;  interest  there- 
in.— If  on  the  purchase  of  land  by  the  husband,  he  take  a  bond  for  title 
in  the  wife's  name,  whereby  the  vendor  /C!Ovenants  on  payment  of  the 
purchase-money  at  a  future  day,  to  make  title  to  her,  she  is  thereby  in- 
vested with  an  equity  in  the  land,  which  is  irrevocable  and  indestructible 
by  any  subsequent  act  of  the  husband,  and  which,  on  payment  of  the 
purchase-money,  becomes  perfect  and  entitles  her  to  a  conveyance  of  the 
legal  title.  And  if,  on  payment  of  the  purchase-monev  by  the  husband, 
though  with  his  own  funds,  he  deliver  up  the  bond  for  title,  and  at 
his  request,  but  without  the  wife's  knowledge  or  assent,  the  vendor  con- 
vey the  legal  estate  to  a  third  party,  who,  in" turn,  conveys  it  to  another 
in  mortgage  to  secure  a  loan  then  made,  nominally  to  the  mortgagor,  but, 
in  fact,  for  the  use  and  benefit  of  the  husband,  all  parties  having  full 
notice  of  the  wife's  equity,  such  mortgagee,  although  a  purchaser  for  a 
valuable  consideration,  takes  the  legal  title  mala  fide,  and  will  not  be  al- 
lowed thereby  to  defeat  the  wife's  prior  equitable  estate. 

7.     Statutory  separate  estate  of  the  wife. — Where  the  husband  purchased 
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real  estate  and  took  bond  for  title  in  his  wife's  name,  whereby  the  ven- 
dor covenanted  to  convey  to  her  the  legal  title  on  payment  of  the  pur- 
chase-money, the  equity  of  the  wife  arising  from  such  covenant  is  her 
statutory  separate  estate. 

Appeal  from  Monta:omery  Chancery  Court. 

Pleard  before  Hon.  H.  Austill. 

On  the  21st  July,  1873,  Eveline  T.  Wimbish,  a  married 
woman,  by  her  next  friend,  filed  the  bill  in  this  cause  against 
Miles  M.  Wimbish,  her  husband,  and  Henry  C.  Moses,  M.  P. 
LeGrand  and  the  Montgomery  Mutual  Building  and  Loan  As- 
sociation, a  body  corporate  under  the  laws  of  this  State.  The 
purpose  of  the  bill  is  to  have  delivered  up  and  cancelled  a  deed 
executed  by  LeGrand  to  Moses  conveying  a  lot  of  land  in  the 
city  of  Montgomery,  which  complainant's  husband  had,  prior 
to  the  execution  of  said  deed,  purchased  from  LeGrand  in  her 
name,  taking  bond  for  title,  whereby  LeGrand  covenanted  to 
convey  to  her  the  lot  upon  the  payment  of  the  purchase-money 
therefor,  and  to  compel  LeGrand  to  convey  to  her  said  lot  ac- 
cording to  the  terms  of  the  bond  for  title  ;  to  perpetually  enjoin 
the  Montgomery  Mutual  Building  and  Loan  Association  from 
selling  said  lot  under  a  power  of  sale  contained  in  a  mortgage 
executed  by  Moses  to  the  association,  and  from  taking  any 
steps  looking  to  the  foreclosure  thereof,  and  to  have  said  mort- 
gage declared  void  as  against  the  complainant.  The  material 
facts  alleged  in  the  bill  and  shown  by  the  evidence  are.  stated  in 
the  opinion.  On  the  final  hearing,  had  upon  the  pleadings 
and  proof,  the  chancellor  was  of  the  opinion  that  the  complain- 
ant was  not  entitled  to  relief,  and  caused  a  decree  to  be  entered 
dissolving  an  injunction  which  had  been  issued  upon  the  filing 
of  the  bill,  "and  dismissing  the  bill ;  and  this  decree  is  here  as- 
signed as  error. 

Watts  &  Sons,  D.   S.   Troy  and  T.  M.  Arrington,  for  ap- 
pellant 

Clopton,  Herbert  &  Chambers,  contra. 

BKICKELL*  C.  J. — We  do  not  deem  it  necessary  to  con- 
sider any  of  the  questions  of  fact  which  are  matter  of  fair  con- 
troversy. The  rights  of  the  parties  seem  capable  of  solution 
and  determination  upon  facts  in  reference  to  which  there  is  no 
real  conflict  in  the  evidence.  These  facts  are,  that  in  1871,  the 
husband  of  the  appellant  contracted  with  one  LeGrand,  who 
was  seized  in  fee  of  the  premises  in  controversy,  for  the  pur- 
chase of  the  premises  at  the  price  of  twelve  hundred  and  fifty 
dollars,  payable  in  two  equal  installments,  at  (most  probably)  three 
37 
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and  six  months  from  the  day  of  the  purchase.  For  these  in- 
stallments the  husband  made  his  promissory  notes  payable  to 
LeGrand,  who  executed  a  bond  by  which  he  covenanted  that 
on  the  payment  of  the  notes,  he  would  make  to  the  appellant  a 
title  to  the  premises  in  fee  simple.  The  notes  were  paid  by  the 
husband  at  or  about  the  time  the  last  one  fell  due ;  and  soon 
thereafter,  at  the  request  of  the  husband,  Le(Trand  conveyed 
the  premises  to  the  appellee,  Moses,  without  the  knowledge  or 
consent  of  the  appellant,  and  the  bond  for  title  was  surrendered 
to  him.  Moses  conveyed  the  premises  to  the  Building  and 
Loan  Association  by  mortgage,  as  it  was  contemplated  he  should, 
by  the  agreement  between  him  and  the  husband,  when  Le- 
Grand executed  the  conveyance;  the  purpose  of  this  transac- 
tion being  to  enable  the  husband  to  borrow  money.  Moses 
and  the  Building  and  Loan  Association  had  notice  that  the  cov- 
enant of  the  bond  was  for  the  making  of  title  to  the  appellant, 
when  the  coyeyance  was  taken  by  Moses,  and  when  the  mort- 
gage was  executed. 

The  general  principle  prevailing  in  a  court  of  equity  is,  that 
from  the  time  a  valid  contract  for  the  purchase  of  lands  is  en- 
tered into,  the  vendor,  as  to  the  land,  becomes  a  trustee  for  the 
vendee,  and  as  to  the  purchase-money,  the  vendee  becomes  a 
-trustee  for  the  vendor.  When,  as  in  the  present  case,  the  agree- 
ment is,  in  its  legal  nature,  executory,  the  vendor  covenanting 
to  make  title  on  the  payment  of  the  purchase-money  at  a  fu- 
ture day,"  a  court  of  equity,  pursuing  its  own  maxim  of  look- 
ing upon,  or  treating  that  as  done,  which  ought  to  have  been 
done,  or  which  the  parties  contemplate  shall  be  done  in  the  final 
■execution  and  consummation  of  the  contract,  for  most  purposes, 
regards  the  contract  as  specifically  executed.  The  vendee  is 
the  equitable  owner  of  the  land  —the  vendor  is  the  owner  of 
the  purchase-money.  To  the  land  a  trust  attaches ;  of  it  the 
vendor  is  seized  for  the  use  of  the  vendee.  The  trust  binds 
the  land,  while  the  legal  estate  remains  in  the  vendor;  and  it 
binds  the  heir  or  devisee  succeeding  to  it,  and  every  one  claim- 
ing under  the  vendor,  with  the  exception  of  a  bona  jlde  pur- 
chaser without  notice. — 1  Story's  Eq.  §§  789-90.  As  land  the 
vendee  may  convey  or  devise  it ;  and  as  land  it  is  descendible 
to  his  heirs,  who  may  in  a  court  of  equity  compel  a  specific  ex- 
ecution of  the  contract.  If  tliere  is  not  a  stipulation  to  the 
contrary,  the  contract  of  itself  operates  a  transmutation  to  the 
vendee  of  the  possession,  entitling  him  to  the  right  of  entry 
and  of  enjoyment. — Reidv.  Davis,  4  Ala.  83. 

In  this  relation,  with  these  corresponding  rights,  LeGrand 
and  Wimbish  would  have  stood,  if  the  penalty  of  the  bond 
for  title  had  been  payable  to  Wimbish,  and  the  covenants  of 
the  bond  had  been  for  the  making  of  title  to  him.     Then,  if 
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he  had  made  sale  of  the  lands,  or  if  he  had  made  an  assign- 
ment of  the  bond,  the  effect  of  the  sale,  or  of  the  assignment, 
would  Lave  been  a  transfer  oi  the  equity  acquired  by  the  con- 
tract of  purchase,  placing  the  vendee,  or  the  assignee,  in  re- 
spect to  the  lands,  in  the  same  relation  as  he  was  at  the  time  of 
the  sale  or-  assignment — entitling  him  to  resort  to  a  court  of 
equity,  if  necessary  to  perfect  the  title. — Brown  v.  Cftamhers, 
12  Ala.  697.  The  bond  for  title,  in  penalty  payable  to  the 
appellant,  and  the  covenant  being  for  the  making  of  title  to  her 
on  the  payment  of  the  purchase-money,  her  rights  are  at  least 
equal  to  the  rights  of  a  purchaser  from,  or  an  assignee  of  the 
husband,  and  are  the  better  protected,  because  of  them,  from 
the  bond,  LeGrand,  the  vendor,  had  full  knowledge  and  notice. 

It  can  not  be  doubted  that  at  common  law,  the  wife  had  full 
capacity  to  take  from  the  husband  through  a  purchase  made  by 
him  in  her  name.  The  purchase,^if  induced  only  by  the  mer- 
itorious consideration  of  making  a  provision  for.  the  wife — if 
not  founded  on  a  valuable  consideration  moving  from  her,  or 
from  a  third  person  for  her  benefit,  was  presumed  to  have  been 
intended  as  a  gift  and  advancement  to  her,  unless  evidence  of  a 
different  intention  was  adduced. — 1  Bright  on  IIus.  and  Wife, 
32.  And  it  is  not  important,  whether  the  estate  passing  to  the 
wife  by  the  purchase,  is  legal  or  equitable — an  absolute  fee,  or 
a  mere  right  in  equity. — Raymond  v.  Pritchard^  24  Ind.  318  ; 
Thompson  v.  Thompson,  1  Yerger  97.  The  maxim  of  the 
common  law  that  husband  and  wife,  because  of  their  legal  uni- 
.ty,  could  not  contract  with  each  other,  and  of  consequence  that 
the  husband  could  not  directly  convey  to  the  wife  property, 
real  or  personal,  was  not  offended.  There  was  the  interven- 
tion of  a  third  person  as  the  grantor  or  donor,  through  and  from 
whose  conveyance,  the  estate  or  interest  was  derived.  This  in- 
tervention removed  any  difficulty  springing  from  the  legal  uni- 
ty between  husband  and  wife,  and  the  conveyance  vested  the 
property  in  the  wife. — 1  Bish.  Mar.  Women,  §§  712-715. 

This  maxim  of  the  common  law  was  accepted  in  a  court  of 
equity  with  many  qualifications,  and  in  a  very  limited  sense. 
That  court  was,  and  is  in  the  habit  of  lending  its  aid  for  the 
enforcement  of  many  agreements  between  husband  and  wife, 
which  in  a  cotirt  of  law  would  be  esteemed  void.  A  voluntary 
agreement  or  covenant  of  the  husband,  founded  on  the  merito- 
rious consideration  of  making  provision  for  a  wife,  as  between 
the  parties,  the  court  will  aid  in  enforcing,  as  if  it  were  founded 
on  a  valuable  consideration. — 1  Leading  Cases  in  Equity,  (4th 
Amer.  Ed.)  425  ;  Minturn  v.  Seymour,  4  Johns.  Ch.  498  ;  Den- 
nison  v.  Goehring,  7  Penn.  St.  175.  And  while  the  court  will 
not,  as  a  general  rule,  aid  a  mere  volunteer  in  the  enforcement 
of  an  executory  agreement,  or  upon  such  an  agreement,  not 
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supported  by  a  valuable  cousideration,  will  not  create  a  trust 
and  establish  the  relation  of  trustee  and  cesttd  que  trusty  yet,  if 
the  trust  is  actually  created,  is  effectually  constituted,  it  is  irrev- 
ocable, and  a  court  of  equity  will  enforce  the  equitable  inter- 
est of  the  cestui  que  trust. — 1  Lead.  Eq.  Cases,  382,  et  seq.  /  1 
Perry  on  Trusts,  §  96,  et  seq.  As  to  the  husband,  in  the  pres- 
ent case,  the  trust  was  executed — not  executory.  No  further 
act  or  declaration  on  his  part  was  necessary  to  invest  the  wife 
with  the  equity  in  the  lands,  created  by  the  contract  of  pur- 
chase. In  the  contemplation  of  a  court  of  equity,  she  was  seized 
of  the  lands,  and  for  her  use,  and  as  a  trustee,  LeGrand  had 
the  legal  estate,  with  which  he  was  bound  to  invest  her  when 
the  purchase-money  was  paid.  That  the  purchase-money  was 
payable  by  the  husband,  can  not  change  the  character  of  the 
right  and  equity  of  the  wife.  The  validity  of  a  contract  is  not 
affected,  because  the  consideration  may  not  have  moved  from 
the  party  to  whom  the  obligations  of  the  contract  are  extended, 
and  in  whom  the  right  of  enforcement  resides.  It  is  not  un- 
common, that  the  consideration  for  a  contract  moves  from  one 
person,  while  its  promises  and  obligations  are  made  to  another, 
and  the  validity  of  such  contracts,  when  accepted  by  the  party 
to  whom  the  promise  or  obligation  is  made,  can  not  be  ques- 
tioned. Now,  assuming  that  it  is  not  shown  by  a  preponder- 
ance of  the  evidence,  that  the  husband  made  the  purchases  of 
the  premises  in  controversy  for  the  wife,  intending  to  pay  for 
them  with  moneys,  her  separate  property,  in  fact  merely  lend- 
ing his  credit,  and  did  not  pay  the  purchase-money  with  such 
moneys,  but  with  his  own  money,  there  can  be  no  doubt  the 
wife  was  invested  with  the  equity  in  the  lands — an  equity  be- 
coming perfect,  when  the  purchase-money  was  paid,  entitling 
her  to  demand  a  conveyance  to  herself  of  the  legal  estate.  The 
equity  was  irrevocable  and  indestructible  by  any  act  of  the  hus- 
band subsequent  to  its  creation.  If,  by  any  contrivance,  the 
husband  had  become  clothed  with  the  legal  estate,  he  w^ould 
have  been  a  mere  trustee  for  the  wife. — Thompsmi  v.  TJiomfp- 
son,  1  Yerger,  97 ;  Raymond  v.  Rritchard,  24  Ind.  318.  And 
having  the  legal  estate,  all  claiming  through  him  with  notice  of 
the  equities  of  the  wife,  would  have  been  subject  to  these  equi- 
ties, and  would  have  held  the  legal  estate  in  trust  for  lier. 
With  full  notice  of  the  equity  of  the  wife,  Moses  entered  into 
the  transactions  w^ith  the  husband,  and  accepted  from  LeGrand 
a  conveyance  of  the  legal  estate.  Equities  would  be  of  little 
value,  and  would  be  disappointed  and  defeated  by  mere  contri- 
vance, if  he  were  not  held  a  trustee  of  the  estate  for  the  wife. 
Nor  can  there  be  any  doubt,  that  of  the  equity  the  Building 
and  Loan  Association  had  full  notice  when  they  made  the  loan 
nominally  to  Moses,  but,  as  they  knew,  really  to  the  husband, 
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and  accepted  the  mortgage  from  Moses.  The  settled  doctrine 
of  a  court  of  equity  is,  as  announced  by  Lord  Hakdwicke,  in 
LeNeve  v.  Le  Neve^  (2  Lead.  Eq.  Cases,  109),  ^'^that  the  person 
who  purchased  an  estate  {although  for  a  valuable  consideration), 
after  notice  of  a  prior  eqtdtahle  right,  makes  himself  a  mala  fide 
jmrchaser,  and  will  not  he  enabled.,  hy  getting  in  the  legal  estate, 
to  defeat  such  prior  equitable  interest,  but  will  be  held  a  trustee 
for  the  benefit  of  the  person  whose  right  he  sought  to  defeat." 

The  equity  of  the  wife  arising  from  the  covenant  of  LeGrand 
to  make  to  her  a  conveyance  of  the  legal  estate,  is  property  ac- 
cruing to  her  after  her  marriage,  and  becomes  her  statutory 
^separate  estate.  If  to  her  LeGrand  had  made  the  conveyance, 
without  words  which  would  have  excluded  the  common  law 
marital  rights  of  the  husband,  the  covenant  of  the  bond  would 
have  been  performed,  and  the  legal  estate  would  have  been  the 
statutory,  not  the  equitable  estate  of  the  wife.  A  court  of 
equity,  for  most  purposes,  treats  the  covenant  as  if  it  had  been 
epecifically  executed.  So  regarding  it,  tlie  estate  accrues  to  the 
wife  as  her  statutory  separate  estate. 

It  results  from  these  views,  that  the  decree  of  the  chancellor 
is  erroneous  and  must  be  reversed,  and  a  decree  will  be  here 
rendered  granting  the  appellant  appropriate  relief. 

Stone,  J.,  not  sitting. 


Renfro's  Adm'x  v.  Hughes. 

Trover. 

1.  Trover  ;  reduction  of  damages^  by  recovery  of  property. — In  trover,  if 
the  plaintiff  regains  possession  of  tlie  property  sued  for  before  the  trial, 
this  should  be  estimated  in  rethiction  of  damages. 

2.  Same  ;  measure  of  damages  when  property  regained. — In  such  case, 
the  measure  of  damages  is  the  actual  injury  sustained  by  the  plaintiff  at 
the  hands  of  the  defendant,  including  any  diminution  in  the  value  of  the 
property  caused  by  the  defendant's  detention  or  use,  the  value  of  the  use 
of  the  property  while  detained  by  the  defendant,  and  all  expense  the 
tort  of  the  defendant  has  put  upon  the  plaintiff  in  recovering  the  posses- 
sion. 

3.  Same. — Where  in  trover  for  the  recovery  of  damages  for  the  conver- 
«ion  of  a  horse,  which  was  stolen  from  the  plaintiff  in  (ieorgia  and  Ijrought 
to  this  State  by  the  guilty  party  and  sold  to  the  defendant,  who  had  no 
knowledge  of  the  theft,  the  traveling  expenses  of  the  i)huntiff  from  his 
home  in  (Jeorgia  to  the  place  where  he  found  the  horse,  constitute  no 
part  of  tlie  injury  done  by  the  defendant  to  the  plaintifi",  and  can  not  be 
recovered. 
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Appeal  from  Lee  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  was  an  action  of  trover  by  Samuel  E.  Hughes  against 
Forney  Renfro,  for  the  recovery  of  damages  for  the  alleged 
conversion  of  a  horse.  Renfro  having  died  pending  his  appeal 
in  this  court,  the  cause  was  here  revived  in  the  name  of  his  per- 
sonal repsesentative.  On  the  trial  the  plaintiff  proved  that  the 
horse  was  his  property;  that  it  was  stolen  from  him  at  his  home 
near  Milledgeville,  in  Georgia,  and  that  he  afterwards  found  it 
in  the  possession  of  the  defendant  at  Opelika,  in  this  -State, 
from  whom  he  regained  it  before  the  commencement  of  thi& 
suit.  The  evidence  for  the  defendant  tended  to  show  that  he 
traded  with  one  Huguley  for  the  horse  about  three  or  four 
weeks  after  it  was  stolen ;  that  he  kept  it  about  two  weeks  and 
sold  it  to  one  Stevens,  who  in  turn  sold  it  to  one  Adams,  from 
whom  defendant  re-purchased  it  after  hearing  that  it  had  been 
stolen,  for  the  purpose  of  returning  it  to  the  owner,  and  that  at 
the  time  of  purchasing  the  horse  from  Huguley  he  had  no 
knowledge  or  suspicion  that  it  had  been  stolen.  The  plaintiff, 
against  the  defendant's  objection,  introduced  evidence  tending 
to  show  the  value  of  the  horse  when  defendant  obtained  posses- 
sion of  it,  and  also  evidence  tending  to  show  the  value  of  the 
horse  at  the  time  it  was  regained  by  plaintiff,  about  one  year 
afterwards,  and  that  on  account  of  its  damaged  condition  it  was 
then  worth  less  than  at  the  time  it  went  into  the  possession  of  the 
defendant ;  and  to  the  introduction  of  this  evidence  the  defend- 
ant duly  excepted.  The  plaintiff  also,  against  the  defendant's 
objection,  introduced  evidence  tending  to  show  the  value  of  the 
hire  or  use  of  the  horse  from  the  time  defendant  first  obtained 
possession  to  the  time  plaintiff'  regained  it,  and  the  defendant 
excepted.  The  plaintiff  was  allowed  by  the  court,  against  the 
defendant's  objection,  to  prove  that  he  came  from  his  home  to 
Opelika,  for  the  purpose  of  regaining  the  horse,  by  railroad, 
and  that  his  railroad  fare  was  sixteen  or  seventeen  dollars.  To 
this  ruling  the  defendant  excepted.  There  w^as  a  judgment 
on  verdict  for  the  plaintiff,  from  which  tl;e  defendant  sued  out 
this  appeal. 

The  rulings  of  the  Circuit  Court  above  noted,  together  with 
others  not  necessary  to  be  set  out  in  this  report,  are  here  assigned 
as  error. 

J.  M.  Chilton,  for  appellant,  cited  Donnell  v.  Jones,  13  Ala. 
490  ;  Lewis  v.  Paull,  42  Ala.  136 ;  1  Chitty's  Plead,  m.  p.  339 ; 
2  Add.  on  Torts,  p.  1147;  Deysher  v.  Triebel,  64  Penn.  St. 
383. 

Barnes  &  Son,  contra. — (1).  Trover  will  lie  for  a  temporary 
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conversion. — St.  John  v.  O^Connell,  7  Port.  479;  Gray  v. 
Crocheron,  8  Port.  191 ;  Mving  v.  Blmmt,  20  Ala.  694.  (2). 
"  If  the  plaintiff  has  regained  the  possession,  he  is  only  entitled 
to  recover  damages  equal  in  valne  to  the  use  or  service  of  the 

foods,  and  also  compensation  for  any  injury  done  them ;  and  if 
e  is  put  to  necessanf  and  reasonable  expense  in  regaining  the 
possession  (otherwise  than  by  suit  at  law),  he  may  recover  such 
expenses  from  the  wrong-doer." — Eicing  v.  Blount^  20  Ala. 
694 ;  McDonald  v.  North,  47  Barb.  530 ;  Greenfield  Bank  v. 
Leavitt-,  17  Pick.  1 ;  Pierce  v.  Benjamin,  14  lb.  356 ;  Tajn- 
raco  V.  Simpson,  19  C.  B.  (N.  S.)  453 ;  Hurlhurt  v.  Green,  41  Vt. 
490 ;  Sedg.  on  Dam.  613-14. 

STONE,  J. — In  actions  of  trover,  where  the  possession  of 
the  property  has  not  been  recovered  or  regained  before  the  trial 
and  judgment,  the  measure  of  damages,  if  the  plaintiff  succeed, 
is  the  value  of  the  property  converted,  and  interest  upon  it. 
And,  in  assessing  the  damages,  the  jury  are  not  necessarily  con- 
fined to  the  value  at  the  time  of  the  conversion.  When  this  is 
the  case,  the  interest  should  be  computed  from  the  time  the 
jury  elect  in  fixing  the  value.  They  should  never  fall  below 
that,  but  may  take  any  value  proved,  from  the  time  of  the  con- 
version to  the  trial.  But  if  before  the  trial  the  plaintiff  regains 
possession  of  the  property,  this  should  be  estimated  in  reduc- 
tion of  damages.  Iti  the  case  last  supposed,  the  measure  of  re- 
covery is  the  actual  injury  the  plaintiff  has  sustained  at  the 
hands  of  the  defendant.  This  will  include  any  diminution  in 
the  value  of  the  property  caused  by  the  defendant's  detention 
or  use,  the  value  of  the  use  of  the  property  while  detained  by 
the  defendant,  and  all  expense  the  tort  of  the  defendant  has  put 
upon  the  plaintiff,  in  recovering  the  possession.  These  princi- 
ples are  clearly  settled  in  Eiving  v.  Blount,  20  Ala.  694,  and 
we  approve  and  follow  them.  They  do  not  include  counsel 
fees  for  prosecuting  the  action  in  trover. —  Copeland  v.  Cunning- 
ham., 63  Ala.  394,  and  authorities  cited. 

The  plaintiff,  agaiiist  the  objection  of  defendant,  was  allowed 
to  prove,  as  an  item  of  damages,  his  railroad  fare  from  IVIilledge- 
ville,  Georgia,  to  Opelika,  Alabama,  as  an  item  of  expense  in 
recovering  his  horse.  There  is  no  pretense  that  Renfro  had  any 
agency  in  removing  the  horse  from  the  one  place  to  the  other. 
Tlie  testimony  is,  that  the  horse  was  stolen  from  the  plaintiff  at 
Milledgeville,  Georgia,  was  brought  to  Opelika  by  lluguley, 
and  was  there  traded  to  Renfro.  This  is  not  injury  done  by  de- 
fendant to  the  plaintiff',  and  furnishes  no  ground  of  recovery. 
The  court  erred  in  admitting  this  evidence. — BolUng  v.  Tate, 
65  Ala.  417. 

Reversed  and  remanded. 
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Security  Loan  Association  v.  \^eenis. 

Garnishment. 

1.  Garnishee  can  not  corn-plain  of  errors  in  judgment  against  defendant. 
A  garnishee  can  not  take  advantage  of  errors  or  irregularities  in  the  judg- 
ment against  the  defendant,  as  the  debtor  of  whom  he  is  summoned  to 
answer. 

2.  Garnishment ;  when  notice  of  proceedings  in  the  cause  imputed  to 
garnishee. — A  garnishee,  having  answered,  remains  before  the  court  for 
the  purpose  of  receiving  its  judgment ;  and  notice  of  an  application  by 
the  plaintiff  for  further  answer,  and  of  the  order  granting  the  application, 
is  imputed  to  him. 

3.  Same  ;  future  indebtedness  growing  out  of  existing  contract ;  continu- 
ance for  further  answer. — Where  a  garnishee,  in  his  answer,  admits  that 
he  holds  in  pawn  or  pledge,  as  collateral  security  for  debts  owing  him  by 
the  defendant,  a  number  of  shares  of  stock  in  several  corporations  be- 
longing to  the  defendant,  he  thereby  discloses  a  contract,  upon  which  in 
the  future  an  indebtedness  from  the  garnishee  to  the  defendant  could  ac- 
crue ;  and  in  such  case  the  court  may  with  propriety  grant  the  plaintiflf  a 
continuance  of  the  garnishment  for  further  answer. 

4.  Same ;  judgment  against  garnishee  upon  subsequent  answer. — Where, 
in  such  case,  the  garnishee  subsequently  files  a  further  or  additional  an- 
swer, showing  that  a  sale  of  the  stock  had  been  made,  and  that  the  pro- 
ceeds of  the  sale,  in  the  hands  of  the  garnishee,  were  more  than  suffi- 
cient to  pay  the  secured  debts,  an  existing  indebtedness,  springing  out  of 
the  antecedent  contract,  is  thereby  disclosed,  which  may  properly  be 
subjected  to  the  payment  of  the  plaintiff's  demand  against  the  defend- 
ant. 

5.  Same ;  notice  of  adverse  claim  under  th^  statute. — By  the  statute  au- 
thorizing the  suggestion  by  the  garnisliee  of  an  adverse  claim  in  a  third 
party,  etc.  (Code  of  1876,  §  3302),  it  is  not  intended  that  creditors  subse- 
quently suing  out  garnishments  shall  be  suggested  as  rival  claimants  and 
introduced  to  litigate  with  the  creditor  who  is  first  in  point  of  time ;  and 
it  is  not  error  for  the  court  to  refuse  to  suspend  proceedings  and  cause 
notices  to  issue  to  the  parties  suing  out  such  subsequent  garnishments, 
on  suggestion  contained  in  the  garnishee's  answer. 

Appeal  from  Mobile  City  Court. 

Tried  before  Hon.  O.  J.  Semmes. 

On  the  2d  of  April,  1880,  E.  R.  "Weems  commenced  suit,  by- 
summons  and  complaint,  against  B.  O.  James  &  Co.,  founded 
on  an  account.  In  the  complaint  the  defendants  are  described 
as  "B.  O.  James  and  B.  O.  James  &  Co.,"  but  the  summons 
runs  against  "  B.  O.  I^eal  James."  The  return  of  the  sheriff  is 
in  these  words:  "Received  April  3d,  1880,  and  on  the  same 
day  I  served  a  copy  of  the  within  complaint  and  summons  on 
B.  O.  James,  one  of  the  firm  of  B.  O.  James  &  Co."  On  the 
day  the  complaint  was  filed,  the  plaintiff  sued  out  a  garnish- 
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ment  against  the  Security  Loan  Association,  a  body  corporate, 
as  debtor  to  B.  O.  James  and  B.  O.  James  &  Co.  On  the  1st 
of  July,  1880,  the  company  answered,  alleging,  in  substance, 
that  on  the  8th  of  Marcli,  1880,  the  defendants,  B.  O.  James  & 
Co.,  being  indebted  to  them  in  a  stated  sum  due  by  promissory 
note  on  the  13th  of  December,  1880,  transferred  and  assigned 
to  the  company,  as  collateral  security  for  said  note,  certain 
shares  of  the  capital  stock  of  certain  corporations  particularly 
described  in  the  answer;  and  that  on  the  18th  of  March,  1880, 
the  defendant,  B.  O.  Neal  James,  being  also  indebted  to  them 
in  a  stated  sura  due  by  promissory  note  on  the  13th  of  De- 
cember, 1880,  transferred  and  assigned  to  the  company,  as  col- 
lateral security  therefor,  certain  other  shares  of  the  capital  stock 
of  another  corporation,  also  particularly  described  in  the  answer; 
that  these  several  shares  of  stock  were  also  transferred  to, 
and  stood  in  the  name  of  the  company,  on  the  books  of  the 
several  corporations,  but  that  it  held  the  same  only  as  security 
for  said  notes.  On  the  8th  of  July,  1880,  a  judgment  by  de- 
fault was  obtained  against  the  defendants,  and  a  writ  of  inquiry 
ordered,  which  was,  on  the  27th  of  July,  1880,  executed,  and 
a  judgment  rendered  thereon.  On  the  26th  of  July,  1880,  the 
garnishment  was  continued  "  until  the  next  term  for  the  gar- 
nishee to  answer  further."  On  the  15th  of  April,  1881,  the 
garnishee,  insisting  that  it  had "  already  made  full  answer,  and 
that,  no  objection  having  been  made  thereto,  and  no  contest 
thereof  having  been  filed,  it  conld  not  be  required  to  make  fur- 
ther answer,  answered,  alleging  the  sales  of  the  shares  of  stock 
which  it  held  as  collateral  security  to  the  debts  owing  to  it  by 
B.  O.  James  and  B.  O.  James  &  Co.  respectively,  and  showing 
a  balance  of  the  proceeds  of  sale  in  its  possession,  after  paying 
both  debts,  and  suggesting  the  service  of  other  garnishments 
upon  it  since  its  former  answer,  and  that  the  plaintiffs  in  those 
suits  claim  the  funds  in  its  possession  under  tlieir  garnishments. 
By  bill  of  exceptions  it  is  siiowm  that  the  order  of  continuance 
for  further  answer,  above  mentioned,  was  made  on  the  ex  parte 
motion  of  the  plaintiff,  and  in  the  absence  of  the  garnishee  and 
its  counsel. 

After  filing  its  second  answer,  the  garnishee  moved  the  court 
to  discharge  it  upon  the  answer  which  it  had  first  made ;  but 
the  court  overruled  the  motion,  and  the  garnishee  excepted.  It 
thereupon  moved  the  court  to  suspend  proceedings  against  it, 
and  to  cause  notices  to  issue  to  the  other  creditors  of  the  de- 
fendants who  had  sued  out  garnishments  against  it,  as  shown 
by  its  answer,  requiring  them  to  appear  and  contest  with  the 
plaintiff  their  rights  to  the  said  money  in  the  garnishee's  pos- 
session. This  motion  the  court  also  refused,,  and  the  garnishee 
excepted ;  and  thereupon  the  court,  on  motion  of  the  plaintiff, 
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rendered  judgment  against  the  garnishee  on  its  answer,  and  it 
excepted.  This  judgment  and  the  rulings  of  the  City  Court  in 
the  garnishment  suit  above  noted,  are  here  assigned  as  error. 

H.  PiLLANS,  for  appellant. — (1).  The  judgment  against  the 
garnishee  was,  in  any  event,  erroneous,  because  no  valid  judg- 
ment existed  against  the  original  defendants,  or,  at  any  rate, 
against  the  copartnership,  B.  O.  James  <k:  Co.,  as  the  firm  was 
not  served  with  any  summons  against  B.  O.  James  tfe  Co.,  and 
the  suit  was  not  commenced  by  attachment. — Flashy  Harttoell 
(&  Co.  V.  Paul,  Cook  &  Co..,  29  Ala.  146 ;  Mathews.,  Flnley  & 
Co.  V.  Sands  (&  Co.,  29  Ala.  136;  Stone  v.  Harris,  Minor,  32. 
(2).  The  writ  of  garnishment  only  affected,  and  fixed  the  grasp 
of  the  court  upon,  the  property,  or  money  in  the  hands  oi  the 
garnishee  at  the  time  the  writ  was  served,  or  at  the  time  the  an- 
swer was  made,  or  any  money  which  would  be  due  by  any  con- 
tract then  existing. — Code  of  1876,  §  3269.  The  garnishee 
should  have,  therefore,  been  discharged  on  its  first  answer,  be- 
cause it  had  nothing  in  specie  which  was  leviable  and  \yhich  it 
could  be  required  to  surrender. — Nahring  v.  Bank,  58  Ala.  206 ; 
Drake  on  Att.  519-20.  (3).  The  undisputed,  unshaken  rule  is, 
that  only  such  assets  as  are  leviable  on  execution,  or  can  be  sued 
for  in  indebitatus  assumpsit  or  debt,  can  be  reached  by  garnish- 
ment.—  Godden  v.  Pierson,  42  Ala.  370;  Robyv.  Lahuzan,  21 
Ala.  60 ;  Henry  v.  Murphy,  54  Ala.  246,  and  cases  cited.  (4). 
On  an  express  promise  by  the  garnishee  to  pay  defendant,  if  the 
amount  is  uncertain,  the  writ  is  not  operative. — Hcdl  v.  Magee 
(&  Reid,  27  Ala.  414-16.  Nor  was  it  such  an  indebtedness  in 
"the  future  by  contract  then  existing"  as  could  be  reached  by 
this  process. — Drake  on  Att.  §§  525-7.  (5).  A  garnishee  show- 
ing by  his  answer  that  he  holds  but  a  chose  in  action,  is  not 
liable  to  judgment  thereon. — Pearcev.  Shorter,  50  Ala.  318-19 
Marston  V.  Carr,  16  Ala.  325;  Jones  v.  N orris,  2  Ala.  526 
Drake  on  Att.  §  425,  and  note;  §§426-7,  430-1;  62  Ala.  116 
Lewis  V.  Did>ose,  29  Ala.  219;  Toomer  v.  Randolph,  60  Ala. 
360 ;  Henry  v.  Murphy,  54  Ala.  251 ;  Randolph  v.  Little,  62 
Ala.  396-99.  (6).  The  whole  effort  of  plaintiff  is  to  fix  a  legal 
lien  on  an  equitable  demand,  which  can  not  be  done  in  this 
case. — Roby  v.  Lahuzan,  21  Ala.  60;  Harrell  v.  Whitman,  19 
Ala.  135.  (7).  A  garnishee  who  has  answered,  remains  in  court 
to  receive  its  judgment  on  his  answer,  if  not  contested,  but  is 
there  for  no  other  purpose.  The  court  can  not  continue  the 
cause  for  further  answer  merely  because  it  appears  from  his 
answer  2?robable  that  there  will  be  a  future  indebtedness. — Jones 
V.  Hoioell,  16  Ala.  697;  Hazard  v.  Franklin,  2  Ala.  349-51 ; 
Branch  Bank  v.  Poe,  1  Ala.  396.  (8).  The  trustee  named  in 
the  statute  concerning  garnishment  of  trustees,  is  a  trustee  or 
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mortgagee  under  power  of  sale  or  other  express  trust. — Price 
V.  Masterson,  35  Ala.  483. 

J.  L.  &  G.  L.  SMrni,  contra. — (1).  Although  the  summons 
may  vary  from  the  complaint,  and  in  this  respect  be  irregular, 
still,  having  been  served  witli  a  copy  of  the  coniplaint  as  pre- 
scribed by  the  Code,  it  necessarily  gives  actual  notice  to  the 
party  served  of  the  cause  of  action  to  be  defended,  and  com- 
mands him  to  appear  and  defend  the  same. — Code  of  1876, 
§§  2925,  2926,  2932.  A  firm  may  be  sued  by  its  firm  name, 
and  service  in  such  case  upon  one  member  is  suflicient, — Ih. 
'  §  2904.  (2).  The  variance  being  a  mere  irregularity,  not  reach- 
ing to  the  jurisdiction  of  the  court,  it  can  not  be  taken  advan- 
tage of  by  the  garnishee. — 1  Brick.  Dig.  p.  182,  §  405  ;  57  Ala. 
346.  (3).  Tlie  suggestion  in  the  answer  that  other  parties  had 
sued  out  garnishments  against  the  garnishee  as  debtor  to  the  de- 
fendants, is  not  that  they  claim  any  "title"  or  "interest"  in  the 
debt  shown  by  the  answer.  Their  claim  is  simply  that  the 
money  still  reuxams,  i\\Q  p7-operty  of  B.  O.  James  c&  Co.  Sec- 
tion 3302  of  the  Code,  therefore,  has  no  application. —  Winslow 
v.  Bracken,  57  Ala.  369.  Tlieir  only  course  was  to  await  the 
termination  of  the  proceedings  in  this  cause. — Montgomery  Gas 
Light  Co.  V.  Merrick,  61  Ala.  534.  (4).  If  the  first  answer  was 
unsatisfactory,  it  was  competent  for  the  plaintiif  to  ask  for  one 
more  certain. — Allen  v.  Morgan,  1  Stew.  9.  And  the  court 
certainly  had  the  authority  to  enlarge  the  time  within  M'hich 
the  garnishment  proceedings  should  be  completed. — Ex  jparte 
Opdyke,  62  Ala.  68.  (5).  The  motion  for  further  answer  wa& 
made  in  open  court,  and  no  notice  to  tlie  garnishee  was  neces- 
sary.— Stein  V,  Burden,  30  Ala.  270.  (6).  The  second  answer 
shows  such  an  indebtedness  as  defendants  could  have  recovered 
in  indebitatus  assximpsit. — 1  Brick.  Dig.  p.  140.  And  hence 
it  could  be  reached  by  garnishment. — Ih.  p.  175.  (7).  The  sec- 
cond  answer  having  been  properly  required,  the  relations  be- 
tween the  debtor  and  garnishee  prior  to  that  answer  are  imma- 
terial. Prior  to  the  Code  of  1852,  the  garnishee  could  only  be 
required  to  answer  what  he  owed  at  the  time  the  writ  was 
served. — Clay's  Dig.  p  59  ;  Bohy  v.  Labuzan,  21  Ala.  6-3.  But 
this  was  changed  by  section  2517  of  that  Code;  and  by  the 
statute,  as  it  now  is,  an  indebtedness  at  the  time  of  answer  i& 
subjected  to  the  writ.— Code  of  1876,  §  3269.  (8).  The  title 
to  money  and  eifects  in  the  hands  of  a  trustee,  under  a  vaUd 
trust,  is  not  in  the  debtor;  he  has  only  a  conditional  or  contin- 
gent interest  in  them,  or  in  the  excess  or  surplus  after  the  trust 
18  executed,  which  may  become  recoverable  in  an  action  at  law, 
and  which,  except  for  section  3275  of  the  Code,  could  not  be 
reached  by  attachment.     The  intention   and  spirit  of  section 
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3275  of  the  Code  was  clearly  to  extend  the  operation  of  an  at- 
tachment so  as  to  enable  it  to  fasten  a  lien  upon  the  money  or 
effects,  which  should  ripen  into  a  right  of  condemnation  as  soon 
as  such  money  and  effects,  or  such  excess,  became  recoverable 
in  an  action  by  the  debtor.  And  there  is  no  reason  why  the 
remedy  by  garnishment,  as  to  choses  in  action  similarly  situated, 
should  not  be  equally  extended  by  the  statute.  As  to  the  spirit 
of  section  3275,  see  Price  v.  Masterson,  35  Ala.  483.  This 
view  is  in  conflict  with  an  intimation  given  in  Nahringv.  Bank 
of  Mobile,  58  Ala.  206 ;  but  this  question  was  not  then  pre- 
sented. It  is  not  in  conflict  with  Pearce  &  Co.  v.  Shorter  Bros., 
50  Ala.  318;  nor  with  Jones  v.  Norris,  2  Ala.  526;  nor  with 
Marston  v.  Carr,  16  Ala.  325 ;  nor  with  any  of  the  later  cases. 

BRICKELL,  C.  J. — 1.  The  judgment  rendered  against  the 
defendants  in  the  original  suit  is  not  void,  though  the  return  of 
the  service  of  the  summons  may  be  so  defective  that  on  error 
it  would  avail  to  reverse  the  judgment.  A  garnishee  can  not 
take  advantage  of  errors  or  irregularities  in  the  judgment  against 
the  defendant,  as  whose  debtor  he  is  summoned. — 1  Brick.  Dig. 
p.  182,  g  405. 

2.  The  appellant,  having  submitted  to  answer,  remained  be- 
fore the  court  for  the  purpose  of  receiving  its  judgment.  No- 
tice of  the  application  for  the  order  for  a  further  answer,  and 
of  the  order  itself,  the  regularity  of  judicial  proceedings  re- 
quires shall  be  imputed.  It  was  a  duty  to  be  present  during 
the  term  at  which  the  answer  was  filed  until  final  action  was 
taken  by  the  court.  Tliis  is  a  duty  devolving  upon  all  suitors, 
and  from  which  they  can  be  relieved  only  by  the  act  of  the 
court,  or  by  the  act  of  the  adverse  party. — 1  Brick.  Dig.  p.  377. 
§180. 

-  3.  The  statute  requires  a  garnishee  to  answer  not  only 
whether  he  is  indebted  to  the  defendant  at  the  service  of  the 
garnishment,  or  at  the  time  of  making  answer,  but  also 
"  whether  he  will  not  be  indebted  in  future  to  him  by  a  contract 
then  existing ;  and  whether  he  has  not  in  his  possession,  or  un- 
der his  control,  personal  property,  or  things  in  action,  belong- 
ing to  the  defendant."— Code  of  1875,  §§  3269  and  3293.  It 
is  obvious  the  scope  of  a  garnishment  is  greatly  enlarged  by 
the  statute.  Formerly,  the  garnishment  had  relation  only  to 
its  service,  subjecting  an  indebtedness  then  existing,  not  extend- 
ing to  such  as  accrued  subsequently,  though  it  was  before  an- 
swer, and  resulted  from  a  contract  or  some  relation  existing  be- 
tween the  parties.  Debts  existing,  not  due  and  payable,  could 
be  subjected,  and  for  them  a  judgment  rendered  with  a  stay  of 
execution  until  maturity.  But  debts,  or  demands,  which  would 
accrue  in  the  future  from   existing   contracts,    could  not  be 
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reached. — 1  Brick.  Dig.  175,  §  318.  The  insufficiency  of  the 
remedy  in  this  respect,  it  is  the  purpose  of  the  present  statute 
to  cure. 

The  answer  of  tlie  appellant  disclosed  that  it  held  in  pawn 
or  pledge,  as  collateral  security  for  debts  owing  it  by  the  de- 
fendants, a  number  of  shares  of  stock  in  several  corporations. 
If  there  was  default  by  the  defendants  in  making  payment  of 
their  debts,  the  appellant  had  the  right  to  make  sale  of  these 
stocks.  The  right  was  conferred  by  law — it  was  an  incident 
to  the  relation  existing  between  the  parties. — 5  Wait's  Actions- 
and  Defenses,  176.  When  the  sale  was  made,  if  there  remained 
of  its  proceeds  an  excess,  after  paying  the  debts  for  the  security 
of  which  the  stock  was  pledged,  the  excess  would  have  been 
money  had  and  received  by  the  appellant  for  the  use  of  the 
defendants  in  the  judgment.  There  was  then  at  the  time  of 
the  service  of  the  garnishment,  and  of  the  answer,  a  contract 
upon  w^iich  in  the  future-  an  indebtedness  from  the  appellant 
to  the  defendants  could  accrue.  There  was  propriety,  conse- 
quently, in  the  continuance  of  the  garnishment  for  a  further 
answer.  The  answer  subsequently  filed,  disclosing  that  a  sale 
had  been  made,  and  that  its  proceeds,  which  the  garnishee  had 
reserved,  were  more  than  sufficient  to  pay  the  secured  debts, 
there  was  an  indebtedness  then  existing,  springing  out  of  the 
antecedent  contract  which  was  properly  subjected  to  the  pay- 
ment of  the  judgment  against  the  defendants.  For  it  the  de- 
fendants could  have  maintained  debt  or  indebitatus  assuTnpsit, 
and  any  demands  for  which  these  actions  will  lie,  may  be 
reached  by  garnishment.  How  far  the  appellant  could  have 
been  charged,  as  the  holder  of  the  stock,  and  what  would  have 
been  its  liability,  are  not  material  questions  in  the  present  con- 
dition of  this  case.  When  the  debts  were  satisfied,  the  stock 
could  have  been  seized  and  sold  under  execution  at  law,  and 
we  are  incline  to  the  opinion,  that  it  was  proper  that  the  ap- 
pellant should  have  been  kept  before  the  court,  so  that  in  the 
event  there  was  payment  of  the  debts,  an  order  could  have 
been  made  for  the  surrender  and  sale  of  the  stock.  We  do  not 
understand  there  is  anything  in  the  opinion  of  this  court  in 
Nahring  v.  Bank  of  Mobile^  58  Ala.  204,  in  conflict  with  this 
view.  But  we  forbear  a  consideration  of  this  question,  as  it  is 
not,  in  our  opinion,  necessary  to  a  decision  of  this  case. 

4.  At  any  time  before  final  judgment  against  him,  a  gar- 
nishee may  allege  notice  to  him  that  a  stranger  claims  title  to, 
or  an  interest  in  the  debt  he  admits,  or  in  the  property  of  which 
he  admits  possession.  The  allegation  being  made,  the  court  is 
bound  to  suspend  further  proceedings  against  the  garnishee, 
and  cause  a  notice  to  issue  to  the  claimant  to  come  in  and  main- 
tain his  right.— Code  of  1876,  §  3302.     The  purpose  of  the 
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statute  is  to  afford  to  the  garnishee  protection  against  adverse 
claims  to  the  property  or  the  debt,  derived  from  the  defendant 
to  whom  it  either  belongs  or  has  belonged.  It  is  not  intended 
that  creditors  subsequently  suing  out  garnishments,  which  are 
of  necessity  and  indisputably  subordinate  to  a  prior  garnish- 
ment which  has  been  served,  shall  be  suggested  as  rival  claim- 
ants and  introduced  to  litigate  with  the  creditor  who  is  first  in 
point  of  time.  They  have  no  title  to,  or  interest  in  the  prop- 
erty or  the  debt — at  most,  they  have  but  a  lien,  and  whether  it 
is  superior  or  inferior  to  that  of  the  creditor  first  suing  out  and 
obtaining  service  of  garnishment,  there  are  other  and  more  ap- 
propriate modes  of  procedure  for  determining.  The  statute 
contemplates  a  trial  of  the  ownership  of  the  debt  or  property — 
whether  it  resides  in  the  defendant  or  the  claimant,  and  not  a 
contest  between  creditors  admitting  the  owniership  of  the  de- 
fendant, who  claim  only  priorities  between  themselves,  result- 
ing by  operation  of  law. — Brooks  v.  Hildreth,  22  Ala.  469. 
The  City  Court  did  not  err  in  refusing  to  suspend  proceedings 
and  cause  notices  to  issue  to,  the  parties  issuing  garnishments 
subsequent  to  the  service  of  the  garnishment  of  tlie  appellant 
which  had  been  served.  Prima  facie,  they  claimed,  not  in 
hostility  or  in  priority  to  the  appellee,  but  in  subordination  to 
his  right,  and  there  was  no  contest  for  the  court  to  determine, 
and  no  peril  of  double  vexation  to  the  appellant. 
Aflfirmed, 


Fitzsimmons,  Trustee,  v,  Howard. 

Attachment    hy    Landlord    against   Tenant  for    Rent    and 

Advances. 

1.  Attachment  hy  landlord  for  rent  or  advances  ;  what  affidavit  must 
show. — The  afBda^^t  for  an  attachment  by  the  landlord  against  his  tenant 
for  rent  or  advances,  must  state,  (1)  that  the  plaintiff  is  the  landlord, 
and  that  the  defendant  is  his  tenant ;  (2)  that  there  is,  or  will  be  due  to 

■  the  landlord  from  the  tenant  a  debt  or  demand  for  a  specified  amount, 
•for  rent  for  the  current  year,  or  for  advances,  etc.,  one  or  both,  and  (3) 
that  one  of  the  grounds  for  attachment  in  sueh  cases  exists.  These  are 
jurisdictional  averments,  which  the  affidavit  must  contain ;  and  failing 
m  either  of  them,  it  is  not  amendable. 

2.  Same  ;  when  may  be  abated  on  plea  for  insufficiency  of  affidavit. — An 
affidavit  for  an  attachment  by  a  landlord  against  his  tenant  for  rent  or 
advances,  is  fatally  defective,  when  it  fails  to  set  forth  the  relation  of 
landlord  and  tenant,  either  directly  or  by  implication,  and  fails,  to  aver  a 
demand  for  the  rent  after  the  maturity  of  the  debt ;  and  an  attachment 
issued  thereon  may  be  abated  on  plea. 
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3.  Same  ;  when  plea  in  abatement  sufficient  on  demurrer. — A  plea  in 
abatement  to  an  attachment  which  sets  iforth  several  defects  in  the  affi- 
davit, some  of  which  are  of  siib.^tance,  and  others  not,  is  not  obnoxious 
to  the  rule,  which  requires  that  a  plea  in  abatement  shall  be  confined  to 
a  single  matter  of  defense.  Such  defects  do  not  constitute  two  defenses, 
but  merely  two  grounds  supporting  one  defense. 

■    Appeal  from  Russell  Circuit  Court. 

Tried  before  Hon.  H.  D.  Clayton. 

This  cause  was  comraenced  on  6tli  December,  1880,  by  an 
attachment  sued  out  by  O.  P.  Fitzsimmons,  as  trustee  of  Mrs. 
M.  B.  Fitzsimmons,  against  T.  B.  Howard,  to  recover  rent  and 
advances.  The  affidavit  avers  that  the  defendant  is  justly  in- 
debted to  the  plaintiff,  as  such  trustee,  "  in  the  snm  of  fifteen 
hundred  dollars  for  rent  and  advances  as  follows,  to-wit:  The 
amonnt  of  twenty-one  bales  of  lint  cotton,  good  average  crop 
grade,  which  was  and  is  the  balance  dne  of  the  thing  agreed 
to  be  received  and  paid  as  rent  for  the  year  1880,  and  that  elev- 
en Imndred  dollars  is  the  money  value  of  said  twenty-one  bales 
of  cotton,  balance  so  agreed  to  be  received  and  paid  as  rent  for 
the  current  ^'ear ;  and  also  the  further  amount  of  eight  bales 
of  lint  cotton,  good  average  crop  grade,  of  the  valne  of  four 
hundred  dollars,  as  advances  made  by  said  plaintiff  to  said  de- 
fendant, said  advances  being  as  follows,  to-wit :  The  said  de- 
fendant being  a  tenant  of  said  plaintiff  for  and  during  the  year 
1879,  failed  to  discharge  his  indebtedness  to  the  said  plaintiff 
for  rent  for  the  said  year  by  and  to  the  extent  of  the  amount 
of  eight  bales  of  cotton,  as  aforesaid,  which  said  eight  bales  of 
cotton  became  and  are  advances  to  the  defendant  from  the 
plaintiff  for  making  the  crop  of  the  succeeding  year ;  and  de- 
ponent further  says  that  each  of  the  aforesaid  several  sums  are 
due,  and  the  defendant  has  failed  and  refused,  after  demand 
made,  to  pay  the  same."  The  defendant  craved  oyer  of  the  af- 
fidavit and  attachment,  and  pleaded  in  abatement,  setting  up, 
among  other  alleged  defects  in  the  affidavit,  in  substance,  that 
it  failed  to  show  that  the  relation  of  landlord  and  tenant  ex- 
isted between  the  plaintiff  and  defendant,  and  that  it  failed  to 
aver  any  demand  for  the  rent  or  advances  at  or  after  the 
time  when  they  became  due.  The  court  having  overruled  a 
demurrer  to  the  plea,  the  plaintiff  asked  leave  to  amend  the  af- 
fidavit so  as  to  cure  the  defects  mentioned  above ;  but  the  court 
refused  to  allow  the  plaintiff  to  amend,  and  he  excepted. 
Thereupon  the  court  entered  judgment,  sustaining  the  plea  in 
abatement,  and  quashing  the  attachment. 

The  rulings  of  the  Circuit  Court  above  noted  are  here  as- 
signed as  error. 


592  SUPREME  COURT  [Dec.  Term, 

[Fitzsimmons,  Trustee,  v.  Howard.] 

L.  W.  Martin,  J,  B.  Mitchell,  and  Clopton,  Herbekt  & 
Chambers,  for  appellant. 

Geo.  D.  &  Geo.  W.  Hooper,  contra. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

STONE,  J. — Attachment  is  not  an  ordinary  remedy,  given 
and  governed  by  the  rules  of  the  common  law.  It  is  statutory, 
and,  to  some  extent,  extraordinary.  There  are  many  grounds 
for  its  issuance — several  of  them  for  the  enforcement  of  liens 
declared  by  statute.  The  present  case  is  one  of  that  class.  Its 
purpose  is  to  enforce  an  alleged  lien  for  rent  and  advances. 
This  extraordinary  process  can  not  be  resorted  to,  except  in 
cases  specified  in  the  statute,'  and  the  first  step  to  be  taken  is  an 
affidavit,  to  be  made  by  the  plaintiff,  his  agent  or  attorney. 
This  is  the  foundation-authority,  without  which  the  attachment 
can  not  be  rightfully  issued.  Certain  averred  facts  are  a  neces- 
sary prerequisite  to  the  issue  of  this  writ ;  matters  of  substance, 
without  which  the  plaintilf  shows  no  right  to  have  this  process 
granted  to  him.  If  any  of  these  substantial  elements  are 
omitted  from  the  aflSdavit,  and  the  objection  be  properly  raised, 
the  defect  is  not  amendable.  Among  these  essential  matters  of 
substance,  when  the  claim  is  for  land-rents,  or  for  advances 
made  by  the  landlord,  or  by  his  procurement,  are  the  following : 
That  the  plaintiif  is  the  landlord,  or  his  assignee,  and  that  the 
defendant  is  the  tenant  of  such  landlord — thus  necessarily  im- 
plying the  relation  of  landlord  and  tenant,  as  to  the  very  land 
for  which  rent  is  claimed  to  be  due ;  that  there  is,  or  will  be 
due  to  the  landlord  a  debt  or  demand  for  a  specified  amount, 
for  rent  for  the  current  year,  or  for  advances,  etc.,  one  or  both, 
and  that  one  of  the  following  four  grounds  for  attachment  ex- 
ists: 

1.  That  the  claim  asserted  is  due,  and  the  tenant,  on  demand 
made  after  maturity,  refuses  or  fails  to  pay  it.  And  whether 
the  claim  for  rent  or  advances  is  due,  [has  matured],  or  not ; 

2.  When  any  party  interested  in  the  claim,  his  agent  or  at- 
torney, [makes  oath  that  he]  has  good  cause  to  believe  that  the 
tenant  is  about  to  remove  from  the  premises,  or  otherwise  dis- 
pose of  the  crop  without  paying  the  amount  that  will  be  thus 
due. 

3.  That  the  tenant  has  removed  from  the  premises,  or  other- 
wise disposed  of  some  part  of  the  crop,  without  paying  such 
amount,  [the  amount  shown  to  be  due,  or  to  become  due],  with- 
out the  consent  of  the  plaintiff. 

4.  When  the  tenant  has  disposed  of,  or  the  plaintiff  has  good 
Vol.  liXix. 
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cause  to  believe  he  is  about  to  dispose  of  the  articles,  or  some 
of  the  articles  advanced,  etc. 

These  are  jurisdictional  averments,  which  the  affidavit  must 
contain  ;  and  failing  in  either  of  them,  it  is  not  amendable. — Code 
of  1876,  §§  3467,  3470.  3472,  3473;  Sims  v.  Jacobscm,  51  Ala. 
186 ;  Staggers  v.  Washington,  56  Ala.  225 ;  Hawkins  v.  Gill, 
6  Ala.  620 ;  Ttccker  v.  Adams,  52  Ala.  254.  An  affidavit  for 
attachment  wanting  in  any  of  these  essentials,  will  be  abated  on 
plea. — Brotvn  v.  Coats,  56  Ala.  439 ;  De  Bardelehen,  v.  Crosby, 
53  Ala.  363 ;  Hall  v.  Brazleton,  40  Ala.  406.  A  new  princi- 
ple is  introduced  in  section  3469  of  the  Code,  by  which  a  bal- 
ance of  unpaid  rent  for  one  year  becomes  an  advance  to  the 
tenant  for  the  next  year,  if  the  tenancy  continues.  All  the  in- 
gredients of  the  affidavit,  save  those  mentioned  above,  are 
matters  of  form,  and  are  amendable.  The  affidavit  in  the  pre- 
sent case  must  be  pronounced  insufficient.  It  fails  to  set  forth 
the  relation  of  landlord  and  tenant,  either  by  direct  averment, 
or  by  necessary  implication  ;  and  it  fails  to  aver  a  demand  for 
the  rent  after  the  maturity  of  the  debt. 

It  is  contended  for  appellant  that  the  demurrer  to  the'  plea  in 
abatement  should  have  been  sustained,  because  the  plea  is  dou- 
ble. There  are  three  pleas  in  abatement.  Plea  number  2  only 
complains  of  defects  in  the  affidavit.  True,  it  sets  forth  several 
defects,  some  of  which  are  of  substance,  and  others  not.  .  We 
do  not  think  this  falls  within  the  principle,  which  requires  that 
a  plea  in  abatement  shall  be  confined  to  a  single  matter  of  de- 
fense. The  substance  of  the  plea  is,  that  the  affidavit  is  defec- 
tive in.  substantive  averment.  The  fact  that  there  are  two  im- 
portant omissions  does  not  impose  the  necessity  of  relying  on 
them  separately.  They  do  not  constitute  two  defenses,  but 
two  grounds,  supporting  one  defense. 

Affirmed. 


Johnson  v.  The  State. 

Prosecutio'fi  under  Section  1^35 Jj.  of  the   Code,  for  Selling  or 
Conveying  Personal  Property  covered  hy  Mortgage. 

1.  Jurisdiction  of  county  court  of  Hale  county. — Under  the  statute  con- 
ferring on  the  county  court  of  Hale  County  "jurisdiction  of  all  misde- 
meanors committed  in  said  county"  (Pamph.  Acts,  1870-80,  p.  29-5),  that 
court  has  jurisdiction  of  a  prosecution  for  misdemeanor,  which  was  com- 
menced by  a  warrant  of  arrest  issued  by  a  justice  of  the  peace  of  the 
county,  as  a  committing  magistrate,  who  required  the  defendant  to  give 
38 
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bail  for  his  appearance  before  the  county  court  to  answer  the  accusation. 

2.  Prosecution  for  selling  or  conveying  mortgaged  property  under  §  4354 
of  the  Code ;  when  no  variance  between  accusation  and  proof. — There  is  no 
variance  between  an  accusation  in  a  prosecution  for  selling  or  conveying 
personal  property  covered  by  written  lien  or  mortgage,  under  section 
4354  of  the  Code  of  1876,  pending  in  the  county  court,  and  the  proof, 
where  the  accusation  avers  that  the  mortgage  was  written  or  printed,  and 
the  mortgage  introduced  in  evidence  was  partly  written  and  partly 
printed. 

3.  Same ;  statute  extends  to  printed  mortgages  or  liens. — The  provisions 
of  this  statute  (Code,  §  4354)  not  only  extend  to  written  mortgages,  liens 
and  deeds  of  trust,  but  also  extend  to,  and  comprehend  mortgages,  liens 
and  deeds  of  trust  which  are  printed,  or  partly  printed  and  partly  written. 

4.  The  word  "  writitig"  includes  printing. — The  declaration  of  section 
1  of  the  Code  of  1876,  that  "writing"  includes  printing  on  paper,  is  but 
a  general  rule  of  construction  which  would  be  applied  in  the  absence  of 
such  statutory  declaration. 

5.  ^Section  4S-o4  of  the  Code  construed  ;  the  word  "  convey  "  includes  an 
exchange. — The  word  convey  as  used  in  the  statute  'making  it  a  misde- 
meanor to  sell  or  convey  personal  property  upon  which  there  is  a  written 
lien  or  mortgage,  etc.  (Code,  §  4354),  includes  a  transfer  of  property  by 
exchange. 

Appeal  from  Hale  County  Court. 

Tried  before  Hon  James  M.  Hobson. 

This  was  a  prosecution  under  section  4354  of  the  Code  of 
1876,  and  was  commenced  by  a  warrant  of  arrest  issued  by  a 
justice  of  the  peace,  acting  as  a  committing  magistrate,  upon  an 
affidavit  made  before  him.  The  defendant  waived  an  examina- 
tion before  tlie  justice  and  gave  bail,  as  required  b}^  that  officer, 
for  his  appearance  before  the  county  court,  to  answer  the  charge 
preferred  against  him.  On  the  trial,  had  before  a  jury,  evi- 
dence was  introduced  by  the  State,  tending  to  show  that  with- 
in twelve  months  before  the  commencement  of  the  prosecution, 
in  said  county,  the  defendant  "swapped  a  mule  colt"  which 
he  had  conveyed  by  mortgage  to  one  O'Donnell,  for  a  horse. 
This  mortgage  was  partly  written  and  partly  printed.  The 
facts  touching  the  other  questions  decided  by  the  court,  are  suf- 
ficiently stated  in  the  opinion. 

The  court,  ex  mero  motu,  charged  the  jury,  that  if  they  be- 
lieved "from  the  evidence  beyond  a  reasonable  doubt,  that  the 
defendant,  within  twelve  months  before  the  commencement  of 
this  prosecution,  in  the  county  of  Hale,  in  this  State,  swapped 
a  mule  colt  upon  which  he  had  given  a  mortgage,  partly  writ- 
ten and  partly  printed,  for  a  horse,  without  the  consent  of  the 
holder  of  said  mortgage,  the  debt  secured  by  said  mortgage  be- 
ing at  that  time  unpaid,  in  whole  or  in  part,  they  should  find 
the  defendant  guilty."  The  defendant  excepted  to  this  charge, 
and  also  to  the  refusal  of  the  court  to  charge  the  jury,  at  his 
written  request,  that  if  they  believed  the  evidence,  they  must 
find  him  not  guilty.     The  jury  returned  a  verdict  of  guilty,  as- 
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sessing  the  fine,  upon  which  the  defendant  was  sentenced  by 
the  court. 

Thos.  Seay,  for  appellant. 

H.  C.  Tompkins,  Attorney-General,  for  the  State. 

(No  briefs  came  to  the  hands  of  the  reporter.) 

BRICKELL,  C.  J. — The  first  question  to  which  counsel  di- 
rected argument  is,  whether  the  county  court  had  jurisdiction 
of  the  cause — a  prosecution  for  misdemeanor,  commenced  by  a 
warrant  of  arrest  issued  by  a  justice  of  the  peace,  as  an  exam- 
ining magistrate,  who  required  the  defendant  to  give  bail  for 
his  appearance  before  the  county  court,  to  answer  the  accusa- 
tion. The  proposition  is,  that  the  county  court  of  Hale  county 
has  final  jurisdiction  of  misdemeanors,  only  in  two  classes  of 
cases ;  Jirst,  when  tlie  accusation  is  preferred  originally  .before 
the  court ;  second,  when  an  indictment  has  been  presented  to 
the  circuit  court  by  a  grand  jury,  and  it  has  been  certified,  or 
returned  by  the  clerk  of  that  court  to  the  county  court.  There 
is  no  doubt  of  the  jurisdiction  of  the  county  court  in  these 
cases,  and,  as  we  thinly,  but  little,  if  any  doubt  that  it  extends  to 
all  other  prosecutions  for  misdemeanors,  commenced  by  writ  of 
arrest  issued  by  a  committing  or  examining  magistrate.  The 
grant  of  jurisdiction  to  the  county  court  of  Hale  is  very  broad 
and  general,  expressed  in  these  words :  "  The  county  court  of 
Hale  county  shall  have  jurisdiction  of  all  misdemeanors  com- 
mitted in  said  county." — Pamph.  Acts,  1879-80,  p.  295. 
Though  the  grant  is  broad  and  general,  it  does  not  extend  to 
prosecutions  for  misdemeanors  already  commenced  in  the  cir- 
cuit court.  The  jurisdiction  of  the  county  court  does  not  ex- 
clude that  of  the  circuit  court,  which  was  pre-existing.  The 
two  courts  would  have  concurrent  jurisdiction ;  and  in  the  class 
of  cases  referred  to,  the  jurisdiction  of  the  circuit  court  having 
attached,  upon  familiar  principles,  the  court  first  taking  juris- 
diction, retains  it  to  the  exclusion  of  the  other.  The  second 
and  fourth  sections  of  the  act  referred  to,  require  all  prosecu- 
tions for  misdemeanors  commenced  in  the  circuit  court,  to  be 
returned  or  certified  to  the  county  court,  and,  when  so  returned 
or  certified,  declares  the  jurisdiction  of  the  circuit  court  shall 
cease,  and  that  of  them  exclusive  jurisdiction  shall  vest  in  the 
county  court.  These  sections,  so  far  from  being  merely  descrip- 
tive of  the  class  of  cases  to  which  the  general  grant  of  jurisdic- 
tion in  the  first  sections  extends,  or  a  limitation  upon  that  ju- 
risdiction, is  in  enlargement  of  it.  The  tenth  section  of  the 
act  extends  and  applies  to  the  court  all  laws  of  a  general  na- 
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ture  concerning  misdemeanors,  unless  there  was  some  provision 
or  limitation  in  the  act  to  the  contrary.  If  in  express  word& 
it  had  been  declared  that  the  jurisdiction  of  the  court  should  ex- 
tend to  prosecutions  for  misdemeanors  instituted  as  was  this 
prosecution,  the  intention  of  the  legislature  would  have  been 
but  little  plainer. — BlanJcenshire  v.  State,  at  present  term. 
True,  if  the  magistrate  had  held  the  accused  to  appear  and  an- 
swer before  the  circuit  court,  it  is  possible  the  case  would  have- 
been  passed  upon  by  the  grand  jury.  But  the  power  of  the 
General  Assembly  to  dispense  with  a  grand  jury  in  all  prose- 
cutions for  misdemeanor,  and  to  commit  jurisdiction  of  them 
to  inferior  courts,  or  to  justices  of  the  peace,  is  declared  by  the 
constitution. 

2.  The  statute  on  which  the  prosecution  is  founded  (Code  of 
1876,  §  4354),  declares  :  "  Any  person  who  sells  or  conveys  any 
personal  property  upon  which  he  has  given  a  written  mortgage, 
lien,  or  deed  of  trust,  and  which  is  then  unsatisfied  in  whole 
or  in  part,"  etc.,  is  guilty  of  a  misdemeanor.  The  accusation 
avers  the  mortgage,  or  lien  is  written  or  printed.  The  mort- 
gage produced  in  evidence  was  partly  written  and  partly  printed  ; 
and  an  objection  to  its  admissibility  was  taken  upon  two  grounds ; 

first,  that  it  varied  from  the  description  in  the  accusation ; 
second,  that  the  statute  extends  only  to  written  mortgages  or 
liens,  and  does  not  comprehend  a  mortgage,  lien,  or  deed  of 
trust,  partly  printed  and  partly  written.  An  alternative  aver- 
ment of  this  character,  in  an  indictment  for  this  offense,  would 
correspond  to  the  form  of  indictment  prescribed  for  the  anal- 
ogous offense  of  buying,  removing,  or  selling  property,  to- 
which  others  have  a  claim,  created  and  defined  by  the  preced- 
ing section  of  the  Code.  See  Form  57,  p.  997,  Code  of  1 876. 
Such  an  averment  would  authorize  the  introduction  in  evidence 
of  an  instrument,  either  written  or  printed.  If  it  was  not  in- 
cluded in  the  one,  it  would  be  included  in  the  other  averment. 
They  are  the  equivalent,  in  .our  practice,  of  separate  counts. 
As  the  averment  would  be  sufficient  in  an  indictment,  it  i& 
equally  sufficient  in  an   accusation  before  the  county  court, 

.  where  a  simple  designation  of  the  offense  by  name,  involves 
the  averment  of  every  fact  necessary  to  constitute  it.  The 
point,  however,  is,  that  the  instrument  introduced  in  evidence 
is  neither  written,  nor  printed,  but  both,  and,  therefore,  does 
not  fall  within  either  alternative  of  the  accusation.  The  Code, 
in  defining  words  used  in  it,  declares  that  "  writing  "  includes 
printing  on  paper. — Code  of  1876,  §  1.  This  is  but  a  general 
rule  of  construction,  which  would  have  been  applied  in  the  ab- 
sence of  statutory  declaration. — Saunderson  v.  Jackson,  2  Bos. 
and  Pul.  238 ;  Henshaw  v.  Foster,  9  Pick.  312.  Any  other 
construction  of  the  term  writiny  or  written,  when  applied  to 
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instruments  of  the  character  expressed  in  the  statute,  would  be 
too  close  and  narrow  ;  and  would  lead  to  confusion,  and  the 
disappointment  of  the  intention  of  parties  transacting  business 
in  good  faith.  There  are  numerous  instruments,  now  in  daily 
use  in  the  transaction  of  business,  required  by  law  to  be  in  writ- 
ing, which  are  partly  engraved,  partly  printed,  and  partly  writ- 
ten. In  that  form,  they  satisfy  all  the  purposes  of  the  law, 
that  they  shall  be  in  writing — shall  not  rest  in  the  uncertainty, 
and  be  subject  to  tlie  frailty  of  mere  oral  evidence.  The  pur- 
pose of  the  requisition  of  the  law,  that  they  should  be  in  writing, 
being  satisfied,  no  good  reason  can  be  assigned  for  taking  the 
word  writing  or  written.,  as  applied  to  them,  in  a  narrow,  close 
sense,  whether  the  word  is  found  in  a  statute,  or  in  pleading, 
limiting  it  to  tracing  with  pen  or  pencil,  and  excluding  impres- 
sions by  printing  or  stamping,  wliich  may  be  more  enduring. 
Words  expand  in  signification,  to  meet  the  varied  exigencies 
of  the  community,  and  to  adapt  themselves  to  the  sense  in 
which  they  are  generally  employed.  Bills  of  exchange,  checks, 
promissory  notes,  memoranda  of  sales,  conveyances  of  property, 
real  or  personal,  liens  upon  property  which  are  multiplied  far 
l)eyond  the  common  law  signification  of  a  lien,  and  now  em- 
brace every  charge  upon  property  for  the  security  of  a  debt, 
are  all  found  partly  written,  and  partly  printed.  Time  and 
labor  are  saved  by  the  employment  of  such  instruments,  and  no 
purpose  of  the  law  requiring  them  to  be  in  writing  is  evaded. 
In  either  form,  they  furnish  permanent  evidence  of  the  con- 
tract, in  every  respect  as  unimpeachable  as  if  they  were  wholly 
traced  by  a  pen  or  pencih  It  would  be  the  merest  stiching  in 
the  harh,  to  declare  such  instram3uts  were  not  within  the  word 
written  or  writiiig,  when  applied  to  them  in  either  pleading  or 
in  a  statute. 

3.  We  shall  not  now  determine  whether  the  statute  would  ex- 
tend to  an  exchange  of  property,  if  it  had  not  employed  some 
other  word  than  sell.  A  sale,  it  is  true,  differs  materially  in  its 
properties  from  an  exchange  or  barter.  A  power  to  seU  may 
not,  as  a  general  rule,  comprehend  a'  power  to  exchange. — Cleve- 
land V.  State  Bank.,  16  Ohio  St.  236.  And  a  penal  statute,  in 
•derogation  of  the  common  law,  directed  by  its  words  against 
sales  only,  may  be  incapable  of  a  construction  which  would  em- 
brace an  exchange. — Gunterv.  Leckey.,  30  Ala.  591.  These  are 
not  inflexible  rules,  and  cannot  be  applied,  when  it  is  clear,  tlie 
intention  of  the  donor  of  the  power,  or  of  the  law-maker,  would 
I)e  defeated.  The  statute  by  its  words  embraces  not  only  a  sale, 
but  a  conveyance  of  the  property.  The  word  cmivey,  when  ap- 
plied to  a  disposition  of  property,  has  the  signification  of 
transfer  I  and  means  the  passing  of  title  and  dominion  from 
•one  person  to  another.     It  is  in  this,  its  largest  sense,  it  is  em- 


598  SUPREME  COURT  [Dec.  Term, 

[Nelson,  Ex'r,  v.  Murfee.] 

employed  in  this  statute,  intended  to  prohibit  the  mortgagor,  or 
maker  of  a  lien,  or  grantor  in  a  deed  of  trust,  from  disposing 
of  the  property,  so  that  the  security  of  the  mortgage  or  lien, 
or  deed  of  trust,  would  be  endangered  or  embarrassed.  The 
danger  or  embarrassment  would  result  not  only  from  a  sale,  but 
from  an  exchange,  a  gift,  or  any  other  transfer,  by  which  a 
title,  not  in  subordination  to  the  mortgage,  lieu,  or  deed  of  trust, 
was  created,  or  by  whicli  the  possession  was  changed.  A  word 
of  large  meaning  was  employed  by  the  law-maker,  to  prevent 
evasion  of  the  statute,  by  the  adoption  of  other  instrumentali- 
ties than  such  as  would  have  been  designated  by  a  word  of  more 
limited  significance.  An  exchange  is  a  transfer  of  the  property, 
violative  of  the  statute. 

We  do  not  iind  error  in  the  record,  and  the  judgment  of  the 
county  court  is  affirmed. 


Nelson,  Ex'r,  v,  Murfee. 

Action  against  Surety  on  Official  Bond  of  Sheriff  for  Failure 
to  Make  Money  under  Execution. 

1.  Lands  of  decedent ;  title  in  heirs  subject  to  administration. — Under 
our  statutes,  as  at  common  law,  the  title  to  lands,  on  the  death  of  the  an- 
cestor, descends  immediately  to  the  heir  at  law ;  but  unlike  the  rule  of 
the  common  law,  it  does  not  vest  in  the  heir  absolutely,  but  the  descent 
may  be  intercepted,  and  the  possession  claimed  and  held  by  the  personal 
representative,  for  the  purposes  of  administration. 

2.  Same;  power  of  pergonal  representative  to  sell. — Among  the  unques- 
tionable powers  conferred  upon  the  personal  representative,  is  the  right 
to  petition  for,  and  obtain  an  order,  to  sell  the  lands  of  the  decedent  for 
the  payment  of  debts;  and  when  this  right  is  asserted,  and  the  lands 
are  sold  and  conveyed  under  the  order  thus  obtained,  the  title  to  the 
land  which  had  descended  to  the  heir,  is  completely  divested ;  and  not- 
withstanding the  heir  may  have  sold  and  conveyed  lands,  or  they  may 
have  been  sold  and  conveyed  as  his  property,  the  title  the  personal  repre- 
sentative conveys,  is  not  in  the  least  impaired. 

3.  Wlien  heir  a  debtor  to  ancestor,  whether  administrator  has  a  prior 
right  to  lands  descended,  ^uiere. — When  the  heir  is  indebted  to  the  estate 
of  the  ancestor,  and  is  insolvent,  wiiether  the  administrator  has  any 
prior  right  to  demind  payment  out  of  the  lands  descended,  which  remain 
unsold,  or  whether  it  becomes  a  mere  ra -e  of  diligence  between  him  and 
other  creditors  of  the  lieir,  is  a  question  not  raised  in  this  case ;  and 
while  the  court  "  is  not  prepared  to  admit  ir  becomes  a  mere  race  of  dil- 
igence," the  question  is  left  open  and  undecided. 

4.  Proceeds  of  sale  of  land  for  payinent  of  debts  in  hands  of  personal 
representative ;  its  qualities. — While  money  acquired  by  the  pergonal  rep- 
resentative from  the  sale  of  lands,  for  payment  of  debts,  and  remaining 
in  his  hands  for  distribution  after  paying  the  debts,  will  be  treated  as 
having  the  qualities  of  land  for  certain  purposes  of  administration  and 
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succession,  for  all  other  purposes  it  is  only  money  in  the  hands  of  the 
administrator ;  and  any  process  or  procedure  to  j^et  it  out  of  his  hands, 
must  necessarily  be  that  which  is  adapted  to  the  recovery  of  money  as 
money. 

5.  Same  ;  personal  representative  has  priority  over  heir's  other  creditors. 
When  a  surplus  of  monej'  thus  acquired  remains  in  the  hands  of  the  per- 
sonal representative  for  distribution,  he  is  entitled  to  retain  the  share  of 
an  heir  or  distributee  in  such  moneys  in  payment  of  a  debt  which  the 
latter  owes  to  the  decedent's  estate,  as  against,  and  in  preference  to  the 
claim  of  a  judgment  creditor  of  such  heir  or  distributee. 

Appeal  from  Hale  Circuit  Court, 
Tried  before  Hon.  Geo.  H.  Ckaig. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Tnos.  R,  E.OULHAC  and  J.  J.  Garkett,  for  appellant.  (1).  It 
is  settled  that  upon  the  death  of  a  person  seized  of  an  herita- 
ble estate  in  lands,  the  title  descends  to,  and  vests  in  them. 
Doe  V.  Hardy,  52  Ala.  ti97;  McCully  v.  Chajpman,  58  Ala. 
328  ;  Calhoun  v.  Fletcher,  63  Ala.  580.  This  title,  so  vested, 
may  be  alienated  or  devised  by  the  heir,  and  the  better  opinion, 
therefore,  seems  to  be,  that  where  lands  are  made  subject  to  ex- 
ecution, as  is  now  universally  the  case,  and  there  is  no  statutory 
prohibition  of  a  levy  upon,  and  sale  of  the  interest  of  the  heir 
in  the  lands  of  the  estate,  still  unadministered,  such  interest, 
like  other  beneficial  legal  estates,  is  subject  to  execntion. — Free- 
man on  Ex.  §  183  ;  Rorer  on  Jud.  Sales,  §^  631  and  646 ;  Code 
of  1876,  §  3209,  Sub.  1 ;  Sinith  v.  Hall,  20  Ala.  784;  Graham 
V.  'Abercrombie,  8  Ala.  552.  (2).  But  the  statutes  of  this  State 
charge  the  whole  property  of  a  decedent,  real  and  personal, 
with  the  payment  of  his  debts.— Code  of  1876,  ^g  2429,  2252, 
2261.  The  interest  of  the  heir  in  the  real  estate  of  his  ances- 
tor is,  therefore,  qualified.  His  interest  is  mthe  estate,  and  the 
estate  is  superior  to  any  interest  therein.  The  estate  must  answer 
first  to  any  claims  thereon  before  any  interest  therein  can  be 
recognized,  or  its  benefits  obtained  ;  and  the  rights  and  powers 
conferred  on  the  personal  representative  by  the  statute  may  either 
suspend  or  destroy  the  heir's  right  to  the  possession,  his  title, 
where  the  ancestor  left  debts. — Calhoun  v.  Fletcher,  sujjra  (3). 
Were  John  and  Jabez  C.  Nelson,  or  their  assignee,  or  purchaser 
at  execution  sale,  here  claiming  either  a  legacy,  or  a  distributive 
share  of  the  personal  assets  of  an  estate,  while  retaining,  by 
their  indebtedness,  a  part  of  the  assets  of  the  estate  in  their 
own  hands,  there  would  scarcely  arise  a  question  at  this  day  as 
to  the  right  of  the  representative  to  withhold  their  legacy  or 
share  to  the  extent  of  their  indebtedness. — Adams'  Eq.  m.  p. 
223;  Toller  on  Ex.  338;  Waterman  on  Set-ofl:',  §  190.  Eeal 
estate  now  being  under  our  statute  assets,  the  principle  uphold- 
ing this  right  of  the  representative,  in  case  of  a  legacy  or  die- 
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tributive  share  in  personal  assets,  clearly  authorizes  the  personal 
representative,  in  a  case  like  the  present,  to  retain  in  his  hands 
the  share  of  the  heir  in  moneys  in  his  hands  for  distribution, 
derived  from  the  sale  of  lands,  made  for  the  payment  of 
debts.  Both  real  and  personal  property  are  assets,  subject  to  the 
payment  of  debts,  and  the  heir  and  distributee  take  either  and 
both  species  of  property  by  the  same  source  of  right,  and  in 
the  same  manner.  See  1  Story's  Eq.  Jur.  (12th  Ed.)  §  522  a. 
(4.)  It  is  settled  in  this  State  that  the  representative  of  Gideon 
E.  Nelson  would,  on  her  settlement,  be  chargeable  with  so  much 
of  the  debt  due  her  intestate's  estate,  as  she  had  property  Qr 
money  of  the  debtor  in  her  hands  belonging  to  the  estate. 
Miller-  V.  Irhi/s  Adm^r,  63  Ala.  486.  It  would  have  been  a 
want  of  due  diligence  in  not  collecting  debts  due  the  estate,  and 
i\\QYe\i\  2i  devastavit  \i  and  so  having  the  money  in  hand  with 
which  to  pay  the  debt,  the  law  treats  it  as  paid.  If  the  repre- 
sentative had  paid  the  debt  with  her  own  means,  or  had  used 
means  of  her  own  to  pay  debts  of  the  estate  with,  treating  John 
and  Jabez  C.  Nelson's  debt  as  received  by  her,  there  can  be  no 
doubt  she  would,  from  the  sale  of  the  lands,  be  allowed  to  re- 
tain for  her  indemnity. — Miller  v.  Irhi/s  Admr,  suiyra  ;  Liv- 
ingston V.  Newhirh^  3  Johns.  Ch.  312.  (5).  It  can  not  be  said 
tliat  the  facts  of  this  case  present  a  case  of  a  race  of  diligence 
between  the  personal  representative  and  a  judgment  creditor  of 
the  heir.  A  race  implies  a  fair  start,  at  least ;  and  here  there 
was  no  one  to  represent  the  deceased  person,  until  the  grant 
•of  letters  testamentary  or  of  administration ;  and  such  authority 
can  not  be  obtained,  under  any  circumstances,  in  less  than  fif- 
teen days. — Code  of  1876,  §  2357.  The  case  of  Mann  v.  Mann, 
12  Ileisk.  245,  is  relied  on  to  sustain  this  position ;  but  we  submit 
that  the  conclusion  reached  in  that  case  can  not  be  supported  on 
principle  or  authority.  (6).  There  is  another  view  which  greatly 
strengthens  appellant's  position.  By  section  2261  of  the  Code 
of  1676,  an  intestate's  personal  property,  after  payment  of  d6l:»ts 
and  charges,  is  to  be  distributed  in  the  same  manner  as  his  real 
estate ;  and  by  section  2252  of  same  Code,  his  real  estate,  sub- 
ject to  the  payment  of  his  debts  and  charges,  descends  to  his 
children  or  their  descendants,  or  if  none,  to  his  brothers  and 
sisters,  or  their  descendants,  etc. ;  and  in  both  instances,  in  equal 
parts.  These  statutes  secure  uniformity  of  assets  (1  Story's  Eq. 
Jur.  12th  Ed.  §  552  «.),  and  also  equality  of  descents  and  dis- 
tribution. Now  it  is  susceptible  of  mathematical  demonstra- 
tion, that  if  John  and  Jabez  C.  Nelson  did  not  pay  their  debt 
to  the  estate,  and  it  could  not  be  retained  out  of  their  shares,  as 
heirs,  in  Gideon's  estate,  by  that  fact  alone  the  other  heirs 
would  be  deprived  of  some  portion  of  their  inheritance,  there- 
by destroying  the  equality  of  descent  and  distribution,  a  part 
Vol.  lxix. 
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of  the  inheritance.  (7).  A  purchaser  from  the  heir  only  takes 
his  title  and  interest. — Freeman  on  Ex.  §  183;  Rorer  on  Jud. 
Sales,  §  968 ;  Avent  v.  Bead,  2  Port.  4bO ;  Laicson  v.  Orear, 
4  Ala.  156;  Cook  v.  Wehh,  18  Ala.  810;  Doe  ex  dem.  Stevens  v. 
King,  21  Ala.  429  ;  Lang  v.  Waring,  25  Ala.  625 ;  C Neal  v. 
Wilsm,  21  Ala.  288 ;  Childress  v.  Childress,  3  Ala.  752 ;  Buf- 
fee  V.  Buchanan,  8  Ala.  27 ;  Brown  v.  Lang,  14  Ala.  721 ; 
Lang  v.  Brown,  21  Ala.  193 ;  Flynn  v.  Williams,  1  Jr.  Law, 
509;  Buthm'ford  V.  Green,  2  Ir.  Eq.  122-8;  Procter  v.  New- 
Jiall,  17  Mass.  91  \  Goodman  v.  Benham,  16  Ala.  625 ;  Redf .  on 
Wijls,  Part  II,  Chap.  XIII,  §  46,  subd.  19,  (3d  Ed.)  p.  388 ; 
Willes  V.  GreenhiU,  29  Beav.  376 ;  Graham  v.  Abercromhie, 
8  Ala.  559;  Jeffs  v.  Woods,  2  Pere  Wms.  128.  (8).  As  to  the 
right  of  the  personal  representative  to  retain  the  shares  of  John 
and  Jabez  C.  Nelson  in  this  case,  see  also  the  following  author- 
ities :  Clajyp  v.  Miserole,  1  Abb.  (N.  Y.)  362 ;  1  Story's  Eq. 
Jur.  (12th  Ed.)  §§  541,  579;  Skinner  v.  Sweet,  3  Mad'd.  244; 
Adair  v.  Shavj,  1  Sch.  &  Lef.  262;  Plurner  v.  Marchant,  3 
Bur.  1380 ;  Iredell  on  Executors,  529,  §  4. 

Tnos.  Seay,  coyitra. — (1).  At  common  law  a  debt  due 
the  ancestor  by  the  heir  did  not  operate  as  a  lien  upon  the 
real  estate.  The  estate  of  the  heir  in  the  lands  of  the  ances- 
tor, eo  instanti,  upon  the  death  of  the  ancestor,  became  as  ab- 
solute as  that  of  the  ancestor  himself. — 4  Kent's  Com.  pp.  415- 
74;  Wharton's  Dig.  p.  445,  §  366 ;  McCoy  v.  Scott,  2  R.  222, 
Lomax'  Dig.  pp.  744-5 ;  Procter  v.  Newhall,  17  Mass.  81. 
And  at  common  law  the  administrator  was  a  stranger  to  the 
realty,  having  no  power  or  control  over  it.  If  the  personal 
estate  was  not  sufficient  for  the  payment  of  debts,  the  specialty 
•creditors  of  the  deceased  had  to  proceed  against  the  heir.  The 
office  of  an  administrator  pertained  only  to  the  personalty. 
These  are  elementary  rules,  needing  no  citation  of  authorities 
to  support  them.  (2).  A  lien,  in  its  most  extensive  significa- 
tion, includes  every  case  in  which  real  or  personal  property  is 
charged  with  the  payment  of  any  debt  or  duty. — 2  East.  235 ; 
6  LI.  25 ;  2  Camb.  579  ;  2  Rose,  357 ;  1  Dall.  345  ;  1  Story's 
Eq.  Jur.  §  506.  (3).  The  administrator,  at  common  law,  had 
no  claim  against,  or  upon  the  real  estate  descended  to  the  heir 
"  for  the  payment  of  any  del)t  or  duty  due  the  ancestor  by  the 
heir."  The  administrator  and  the  heir  were  perfect  strangers. 
The  administrator,  the  personal  representative,  had  possession 
of  the  personal  estate ;  the  heir  had  the  title  and  right  of  pos- 
session of  the  real  estate.  See  1  Whart.  Dig.  p.  445  ;  §§  366-7. 
(3).  The  debts  due  the  intestate  by  the  heir,  then,  if  our  views 
of  the  conmion  Ikw  are  correct,  were  upon  the  same  footing, 
as  jar  as  the  heir''s  real  estate  descended  was  concerned,  as 
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debts  due  by  strangers ;  and  it  was  the  duty  of  the  administra- 
tor to  proceed  against  the  heir  as  in  the  case  of  other  debtors. 
(4).  If  then  an  administrator  can  claim  a  charge  upon  the  real 
estate  for  a  debt  due  by  the  heir  to  the  ancestor,  the  power  of 
doing  so  must  be  conferred  by  our  statutes.  The  statutes  give 
to  the  administrator  the  power  to  rent  the  real  estate  (Code, 
§  2446) ;  to  sell  the  same  under  the  decree  of  the  probate  court 
for  the  payment  of  debts  {Ih.  2447-8) ;  and  some  other  minor 
powers.  (5).  Powers  are  either  coupled  with  an  interest,  or 
are  collateral  and  without  an  interest. — 4  Kent's  Com.  309 ; 
Cruise's  Digest,  Title  32,  Ch.  13,  and  cases  there  cited.  It 
seems  that  the  powers  conferred  upon  the  administrator  by  the 
statutes  in  question  are  analogous  to  the  case  where  a  man,  at 
the  common  law,  devises  that  his  executor  shall  sell  his  land^ 
which,  says  Lord  Coke,  gives  no  interest  to  the  executors,  but 
is  simply  a  naked  power  without  an  interest. — Lit.  §  169.  Such 
powers  are  strictly  construed.— J/a^^m  v.  Martin^  43  Barb.'  (N, 
Y.),  72 ;  2  How.  Pr.  (X.  Y.),  385.  These  statutes  are  analogous 
to  those  in  regard  to  free  dealers,  enabling  the  administrator 
"  to  do  that  which,  heretofore,  he  had  no  power  to  do."  En- 
abling statutes  are  strictly  construed. — Dreyfus  v.  Wolffe,  65 
Ala.  496,  and  cases  there  cited.  This  is  manifest  when  we 
consider,  the  renting  of  land  of  the  decedent,  and  the  disposi- 
tion of  the  rents.  The  statute  expressly  directs  that  the  rents 
shall  become  assets. — Code  of  1876,  §  2446.  Without  this  the 
rents  would  have  gone  to  the  heir  as  incident  to  the  reversion. 
McCoy  V.  Scott,  2  R.  222 ;  1  Whart.  Dig.  p.  444,  §§  365-7. 
(5).  The  debt  in  this  case  can  not  be  construed  as  an  advance- 
ment. See  Parker  v.  McCluer,  5  Abb.  Pr.  (N.  Y.)  97  ;  S.  C. 
3  Keys,  318  ;  36  How.  Pr.  (N.  Y.),  30 ;  Chase  v.  ^wing,  51 
Barb.  (^.  Y.)  597 ;  Story's  Eq.  Jur.  §  1110 ;  3  Y.  &  C.  392  ; 
5  M.  &  C.  29 ;  Hine  v.  jffine,  39  Barb.  (N.  Y.),  507 ;  Procter 
V.  JYewhuU,  17  Mass.  80,  and  cases  there  cited  ;  Mann  v.  Mann, 
12  Heisk.  (Tenn.)  245  ;  Johnson  v.  IToyle,  3  Head  (Tenn.)  56 ; 
Towles  V.  Toivles,  1  Head,  601 ;  M?iine  Dig.  §^  1670-79,  p.  23  ; 
Bell's  Dig.  (N.  H.)  p.  216.  (6).  It  is  clear  the  administrator 
has  a  lien  upon  personal  assets  for  a  debt  due  the  ancestor  by 
the  heir ;  and  the  same  is  true  as  to  executors  and  legatees. 
Clapp  V.  Miserole,  1  Abb.  Dec.  (IS".  Y.),  363.  And  the  cases  cited 
by  opposite  counsel  in  opposition  to  the  rule  that  "  an  adminis- 
trator can  not  set  off  a  debt  due  the  ancestor  by  the  heir  against 
the  claims  of  tlie  heir  upon  the  descended  realty,"  are  where 
the  administrator  or  executor  set  off  debts  due  the  deceased  by 
the  distributee  or  legatee,  against  the  distributive  share  or 
legacy  of  such  distributee  or  legatee.  (7).  But  the  rule  is 
different  as  to  realty.  "  In  the  division  of  'real  estate  among 
heirs,  no  deduction  can  be  made  from  the  share  of  any  one  of 
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them,  on  account  of  any  debt  due  from  him  to  the  estate." 
Vaden  v.  JIance,  1  Head  (Tenn.),  301  ;  Mann  v.  Mann,  12" 
Heisk.  (Tenn.),  246 ;  Procter  v.  JVewhall,  17  Mass.  81. 

STONE,  J. — Gideon  Nelson  died  intestate,  leaving  as  his 
next  of  kin,  heirs  at  law  and  distributees,  his  two  brothers,. 
John  and  Jabez  C,  who,  with  four  others,  inherited  his  estate, 
each  being  entitled  to  one-sixth  part  thereof.  Gideon's  per- 
sonal estate  was  insufficient  to  pay  his  debts,  and  his  lands  were 
sold  for  that  purpose,  under  an  order  of  court  obtained  there- 
for. His  entire  landed  estate  was  sold  under  that  order,  and 
its  proceeds,  together  with  the  personal  assets,  paid  the  debts 
and  expenses  of  administration,  and  left  a  surplus  of  fifteen 
hundred  dollars  for  division  or  distribution ;  that  is,  two  hun- 
dred and  fifty  dollars  for  each  heir  or  distributee.  John  and 
Jabez  C.  were  each  insolvent ;  and  being  indebted  to  their 
brother  Gideon,  he,  in  his  lifetime,  obtained  a  decree  against  them 
for  something  over  twelve  hundred  dollars.  That  decree  was- 
wholly  unsatisfied  and  uncollectible  at  the  time  of  Gideon's  death. 

Before  the  death  of  Gideon  Nelson,  James  T.  Murfee,  the 
appellee,  recovered  a  judgment  against  John  and  Jabez  C  Nel- 
son, for  a  fraction  over  one  thousand  dollars,  on  which  nothing 
had  been  realized.  Immediately  after  Gideon's  death,  and  be- 
fore administration  had  been,  or  could  have  been  obtained  on 
his  estate,  Murfee  caused  an  execution,  issued  on  his  judgment,, 
to  be  placed  in  the  hands  of  the  sheriff,  with  instructions  to 
levy  on  the  interests  of  John  and  Jabez  C.  in  the  lands  de- 
scended to  them  from  the  estate  of  their  deceased  brother,. 
Gideon.  The  sheriff  failed  to  make  such  levy,  and  returned 
said  execution  no  property  found.  The  present  is  a  suit  on  the 
.sheriff's  bond,  prosecuted  against  the  executors  of  one  of  his. 
sureties,  and  seeks  to  recover  the  amount  of  the  execution,  on 
the  alleged  ground  that,  with  proper  diligence,  the  sheriff  could 
have  made  the  money.  As  to  the  facts  summarized  above,, 
there  is  no  conflict  in  the  testimony. 

Under  our  statutes,  as  at  common  law,  the  title  to  lands,  on  the- 
deatli  of  the  ancestor,  descends  immediately  to  the  hier  at  law, 
or  next  of  kin.  Unlike  the  rule  of  the  common  law,  however, 
it  does  not  vest  in  the  heir  absolutely,  but  th6  descent  may  be- 
intercepted,  and  the  possession  claimed  and  held  by  the  per- 
sonal representative,  for  the  purposes  of  administration.  In 
Calhoun  v  Fletclier,  63  Ala,  574,  we  discussed  the  various 
powers  the  personal  representative  may  assert  over  the  realty, 
and  need  not  here  repeat  what  we  there  said.  Among  the  un- 
questioned powers  conferred  upon  him,  is  the  right  to  petition 
for  and  obtain  an  order  to  sell  the  lands  of  his  testator  or  in- 
testate, for  the  payment  of  debts.     When  this  right  is  asserted, 
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and  the  lands  are  sold  and  conveyed  under  the  order  thus  ob- 
tained, the  title  to  the  land  which  had  descended  to  the  heir,  is 
completely  devested.  And  notwithstanding  the  heir  may  have 
sold  and  conveyed  tiie  lands,  or  they  may  have  been  sold  and 
conveyed  as  his  property,  the  title  the  personal  representative 
conveys,  is  not  in  the  least  impaired  or  affected  thereby.  This 
is  the  legitimate  effect  of  our  statutory  system,  which  subjects 
the  lands  of  a  decedent  to  the  payment  of  his  debts  of  every 
class,  when  the  personal  assets  are  insufficient  therefor.  Our 
laws  of  descent  of  realty,  except  as  to  dower,  homestead,  and 
the  husband's  rights  in  the  statutory  separate  estate  of  a  deceased, 
intestate  wife,  carry  the  estate  to  the  same  persons,  and  in  the 
same  proportions,  as  the  law  of  distributions  carries  the  per- 
sonalty.—Code  of  1876,  §§  2252,  2261.  And  lands  of  a  de- 
cedent are  equally  with  personal  estate  chargeable  with  the 
debts,  except  that  the  personal  estate  must  be  first  exhausted. 
Code  of  1876,  §§  -^429,  2447,  As  said  by  Chancellor  Kent, 
Yol.  2,  Com.  427,  in  margin  :  "  In  a  majority  of  the  States, 
the  descent  of  real  and  personal  property  is  to  the  same  per- 
sons and  in  the  same  proportions,  and  the  regulation  is  the  same 
in  substance  as  the  English  statute  of  distributions,  with  the 
exception  of  the  widow,  as  to  the  real  estate."  We  need  not 
and  do  not  decide  in  this  case  what  would  be  the  rights  and 
remedies  of  the  administrator,  if  the  descended  lands  remained 
unsold.  Whether,  when  the  heir  is  insolvent  and  owes  the 
estate  of  the  ancestor,  as  in  this  case,  the  administrator  has  any 
prior  right  to  demand  payment  out  of  lands  descended,  or 
whether  it  becomes  a  mere  race  of  diligence  between  him  and 
other  creditors  of  the  heir,  is  a  question  not  raised  by  this 
record.  See  ToioUs  v.  Tov)les,  1  Head,  601 ;  Mann  v.  Mann^ 
12  Heisk.  245  ;  Procter  v.  JVewhall,  17  Mass.  81  ;  Hancock  v. 
Suhhard,  19  Pick.  167.  While  it  is  manifest  the  probate 
court  could  grant  no  relief  to  the  administrator  in  such  a  case, 
by  reason  of  its  limited,  statutory  powers,  we  are  not  prepared 
to  admit  it  becomes  a  mere  race  of  diligence.  We,  however, 
leave  this  question  open,  as  its  decision  in  this  case  is  unneces- 
sary. See  Brown  v.  Lang,  14  Ala.  719 ;  Goodman  v.  Ben- 
ham,  16  Ala.  625 ;  Mille?-  v.  Irby,  63  Ala.  477. 

As  we  have  said,  in  the  present  case  it  became  necessary  to 
sell  the  lands  for  the  payment  of  debts,  and  the  lands  were  so 
sold,  reducing  them  to  money.  After  paying  the  debts  and  the 
expenses  of  administration,  there  remained  fifteen  hundred  dol- 
lars for  division  or  distribution  among  the  next  of  kin ;  equal 
to  two  hundred  and  fifty  dollars  to  each,  or  five  hundred  dol- 
lars to  the  two,  John  and  Jabez  C.  Nelson.  Xow,  however 
much  money,  thus  acquired  and  held,  will  be  treated  as  having 
the  qualities  of  land  for  certain  purposes  of  administration  and 
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succession, — Teague  v.  Corhitt^  57  Ala.  529, — still,  for  all  other 
purposes,  it  is  only  money,  and  money  in  the  hands  of  the  ad- 
ministrator. Any  process  or  procedure  to  get  it  out  of  the 
administrator,  must  necessarily  be  that  which  is  adapted  to  the 
recovery  of  money  as  money.  It  follows  that  the  distributive 
shares  of  this  sum  to  which  John  and  Jabez  C.  Nelson  were 
entitled,  was  money  in  the  hands  of  the  administrator,  and 
rightfully  in  his  hands  by  operation  of  law.  Being  money  in 
his  hands,  the  question  arises,  had  the  administrator  the  right 
to  retain  it,  in  part  payment  of  the  debt  the  distributees  owed 
his  intestate.  In  Adams'  Eq.  ii23,  in  margin,  it  is  said :  "  There 
are  some  cases  occasionally  spoken  of  as  depending  on  an  equit- 
able set-off,  but  which  would  be  more  correctly  termed  retain- 
ers in  the  nature  of  set-off.  As  for  example,  where  a  legatee 
is  indebted  to  his  testator's  estate,  and  the  executor,  instead  of 
paying  the  legacy,  is  entitled  to  balance  it  against  the  debt."  In 
Toller  on  Executors,  338,  it  is  said :  "  If  a  legacy  be  left  to  the 
testator's  debtor,  the  debt  shall  be  deducted  from  the  legacy." 
So,  in  Waterman  on  Set-off,  §  190,  is  the  following  language: 
"  The  right  of  the  executor  or  administrator  to  retain  in  such 
cases,  depends  upon  the  principle  that  the  legatee  or  distributee 
is  not  entitled  to  his  legacy  or  distributive  share,  while  he  re- 
tains in  his  own  hands  a  part  of  the  fund  out  of  which  that  and 
other  legacies  or  distributive  shares  ought  to  be  paid,  or  which 
were  necessary  to  extinguish  other  claims  on  tliat  fund."  In 
Ranking  v.  Barnard^  5  Maddock  Ch.  Rep.  32,  ruled  in  1820, 
the  court  said :  "  It  is  clear  that  as  against  the  husband,  the  ex- 
ecutors of  the  testatrix  would  have  had  a  'right  to  satisfy  t^ie 
legacy,  by  writing  oft"  so  nmch  of  the  debt  due  from  the  hus- 
band to  the  estate  of  the  testatrix,  and  they  must  have  the  same 
right  against  the  assignees  of  the  husband."  See,  also,  Cfterry 
V.  Boultbee,  4:  Myl.  &  Cr.  442.  In  Keim  v.  Mtthlenherg,  7 
Watts,  79,  the  ruling  was  that  "  a  legatee,  who  is  indebted  to 
the  estate  of  his  testator,  is  not  entitled  to  recover  his  legacy, 
nor  that  which  he  holds  by  assignment  in  right  of  another  leg- 
atee, so  long  as  any  part  of  that  debt,  equal  to  the  amount  of 
the  legacies  claimed,  remains  due  and  unpaid ;  and  the  assignee 
of  such  legatee  can  be  in  no  better  situation  than  the  legatee 
himself." — Goodmcm  v.  Benham,  16  Ala.  625;  Miller  v.  Ii'hy, 
63  Ala.  477;  Livingston  v.  Newkirh,  3  Johns.  Ch.  312.  We 
concur  in  what  is  said  above,  and  hold  that  the  administrator  of 
Gideon  Nelson  had  a  right  to  retain  the  money  in  his  hands,  to 
the  extent  John  and  Jabez  C.  owed  his  intestate ;  and  he  had 
an  equal  right  to  retain,  against  any  transferee  of  theirs,  or  a 
purchaser  of  their  interest  at  sheriff's  sale.  Many  of  the  rulings 
in  the  court  below  are  opposed  to  these  views. —  Wilson  v.  Stro- 
hach,  59  Ala.  488. 
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[Nelson,  Ex'r,  v.  Murfee.] 

We  have  no  inclination  to  disturb  the  rulings  in  Sprowl  v. 
Lawrence,  33  Ala.  674.  See,  also,  Tutwiler  v.  Steele,  68  Ala. 
Hep.  107. 

Reversed  and  remanded. 
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ACCOUNT. 

1.  Account  rendered;  implied  admission  from  silence. — Where  an  account 

is  rendered  by  a  creditor  to  a  debtor,  to  which  no  objection  is  made 
by  the  latter  after  having  a  reasonable  opportunity  to  examine  it ; 
or  where  the  latter  retained  it  an  unreasonable  length  of  time  with- 
out objection,  ordinarily  his  silence  will  be  treated  as  an  implied 
admission  of  the  justness  of  the  debt,  the  inference  of  its  correct- 
ness being  more  or  less  strong  according  to  the  circumstances  of 
the  particular  case.     Hirschf elder,  Adm'r,  v.  Levy  &  Co.,  S51. 

2.  Statement  of  account ;  when  allowed  to  go  to  the  jury. — In  an  action 

on  an  account,  where  it  is  shown,  that  the  creditor  had  rendered  to 
the  debtor  a  statement  of  the  account,  which  was  a  correct  copy 
from  the  creditor's  books,  and  to  which  the  deVjtor  made  no  objec- 
tion, it  is  competent  for  a  witness,  who  has  knowledge  of  the  fact, 
to  testify  that  a  statement  of  an  account,  purporting  to  be  owing 
from  the  debtor  to  the  creditor,  shown  him  on  the  trial,  is  a  correct 
statement  from  the  creditor's  books.  In  such  case,  the  statement 
is  a  memorandum  of  the  facts  contained  in  the  statement  rendered 
the  debtor ;  and  though  not  technically  evidence,  it  may  go  to  the 
jury  as  a  memorandum  of  facts  in  evidence  before  them,  to  aid 
their  memory  as  to  the  testimony  of  witnesses.     lb.  351. 

3.  Account  rendered;   notice  to  produce  not  required. — A  statement  of 

an  account  sent  by  a  creditor  to  a  debtor  is  not  regarded  as  an  in- 
strument of  writing,  requiring  notice  to  be  given  the  debtor  to 
produce  it,  before  oral  testimony  as  to  its  contents  can  be  received. 
Ih.  351. 

ACKNOWLEDGMENT. 
See  Deeds. 

ACTION. 

1.  Mortgage  of  unplanted  crop ;  tvhat  action  will  support. — A  mortgage 

of  unplanted  crop  conveys  an  equitable  title  which  will  support  an 
action  on  the  case,  or  assinni»<lt,  but  not  detinue,  trespass  or  tro- 
ver.    Collier  &  Son  v.  Faulk  A  Martin,  58 ;   Wilkinson  v.  Ketler,  435. 

2.  Against  partnership ;  its  natxire. — An  action  against  a  partnership 

by  its  firm  name  is  in  the  nature  of  a  proceeding  in  rem,  rather  than 
in  personam.     Yarborough  &  Co.  v.  Bush&  Co.,  170. 

3.  When  breach  of  contract  by  the  seller  of  personal  property  will  pre- 

vent a  recovery  based  on  a  forfeiture. — Where  the  plaintiff  in  an  ac- 
tion for  the  recovery  of  chattels  in  specie,  consisting  of  a  steam  saw 
and  grist  mill  and  appurtenances,  claims  under  a  forfeiture  con- 
tained in  a  contract  of  sale  made  by  him,  as  seller,  with  the  defend- 
ants, as  purchasers,  and  based  on  a  default  in  payment  of  part  of 
the  purchase-money,  and  it  is  shown  that,  in  violation  of  a  clause 
in  the  contract,  he  failed  to  furnish  the  purchasers  with  certain 
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timber  privileges,  he  can  not  recover.  Hill  v.  Townsend  &  Eu- 
banks,  286. 
4.  Remedy  against  tenant  holding  over. — Where  a  tenant  for  years  holds 
over,  and  the  landlord  elects  to  treat  him  as  tenant,  an  action  for 
use  and  occupation  arising  from  an  implied  assumpsit,  will  lie ;  or, 
it  seems,  the  landlord  may  bring  an  action  on  the  case  for  special 
damages.     Wolffe  v.  Wolff  &  Bro.,  549. 

ADMINISTATOR  AD  LITEM. 

1.  Appointment  of  prior  to  statute  void. — The  appointment  of  an  admin- 
istrator ad  litem  prior  to  the  statute  authorizing  it,  was  nugatory, 
and  conferred  no  power  or  authority  on  the  party  appointed.  Mc- 
Call  V.  McCurdy,  65. 

ADVANCES  TO  MAKE  CROP. 

1.  Crop-lien  note  operates  a  lien  only  for  the  amount  expressed  therein. 

A  crop-lien  note,  executed  in  accordance  with  the  requirements  of 
the  statute,  for  an  amount  expressly  named  therein,  but  containing 
also  a  stipulation,  that  it  shall  stand  as  security  for  any  additional 
advances  over  and  above  such  amount,  can  not  operate  a  valid 
security  for  such  additional  advances,  but  only  for  the  amount  ex- 
pressly named  in  the  note.     Collier  &  Son  v.  Faulk  &  Martin,  58. 

2.  Lien  for  advances  ;  uhen  statute  not  complied  with. — The  written  note 

or  obligation  required  by  the  statute  to  be  executed  for  advances 
(Code  of  1876,  §  3286),  is  vitiated  as  a  statutory  crop  lien,  by  in- 
cluding therein,  knowingly  and  intentionally,  a  debt  which  was 
contracted  for  a  separate  and  distinct  purpose,  and  which  consti- 
tutes a  material  portion  of  the  consideration.  (Stone,  J.,  dissent- 
ing). Comer  v.  Daniel,  434- 
See  Landlord  and  Tenant. 
ADVERSE  POSSESSION. 

1.  Possession  hy  mortgagor  or  his  alienee  against  mortgagee;  vjhen  not 

adverse. — As  the  mortgagor  does  not  hold  adversely,  but  in  subor- 
dination to  the  title  of  the  mortgagee,  the  presumption  is  that  an 
alie:iee  of  the  mortgagor  holds  in  the  same  right,  and  asserts  no 
higher,  or  independent  title.  If,  therefore,  such  transaction  be 
left  to  its  own  legal  intendments,  the  presumption  is,  that  the 
alienee,  like  his  vendor,  holds  in  recognition  of,  and  subordination 
to  the  prior  and  paramount  title  of  the  mortgagee.  The  State  v. 
Conner,  212. 

2.  Same  ;  when  it  becomes  adverse. — To  convert  such  possession  into  an 

adverse  holding,  there  must  be  a  renunciation  or  disclaimer  of  the 
mortgagee's  right,  and  such  renunciation  or  disclaimer  must  be 
traced  to  his  knowledge.     lb.  212. 

3.  Vendor  and  vendee ;  character  of  vendee's  possession  under  bond  for 

title. — The  rule  is  different,  however,  when  lands  are  sold,  or  con- 
tracted to  be  sold,  by  executory  agreement,  and  no  title  is  made 
to  the  purchaser.  In  such  case,  if  the  purchaser  be  in  possession, 
he  holds,  and  can  hold  only  as  a  tenant  at  sufferance  to  the  ven- 
dor, and  may  be  evicted  at  his  will  and  pleasure.    Jb.  212. 

4.  Sam£  ;  possession  of  vendee  independent  and  adverse. — One  who  ac- 

quires possession  under  a  conveyance  from  an  executorj'  purchaser, 
in  fact  acquires  no  title  whatever,  but  takes  the  possession  under 
title  simplv  colorable.  Such  possession,  however,  not  being  in 
subordination  to  the  true  title,  but  in  disregard  of  it,  is  independ- 
ent and  adverse,  and,  if  permitted  to  continue  for  ten  years,  will 
ripen  into  a  title  which  will  defeat  or  maintain  an  action  of  eject- 
ment. Jb.  212. 
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5.  Defense  of  not  dependent  on  a  bona  fide  purchase. — The  defiense  of 

adverse  possession  does  not  depend  on  sufficiency  of  title.  It 
does  not  rest  on  any  documentary  title  whatever,  but  impliedly 
concedes  that  the  possession  had  its  inception,  not  in  right,  but  in 
wrong.     76.  212. 

6.  Same. — The  gist  of  such  defense  is,  that  the  defendant  and  those 

under  whom  he  claims  have  held  continuous  adverse,  or  indejiend- 
ent  possession  for  ten  years  next  before  the  suit  was  brought. 
lb.  212.^ 

7.  What  does  not  constitute. — The  mere  possession  of  land  will  not  con- 

stitute adverse  possession,  as  the  law  presumes,  in  the  absence  of 
proof  to  the  contrary,  that  every  one  in  possession  of  land  holds 
under  the  true  or  real  owner.     Alexander  v.  Wheeler,  332. 

8.  Burden  of  proof. — Adverse  possession  is  a  fact  Avhich  must  be  proved, 

and  the  burden  of  proof  is  always  cast  upon  him  who  interposes, 
and  relies  on  it  as  a  defense.     lb.  332. 

9.  What  is. — But  an  actual  occupancy  and  substantial  enclosure  of 

land  by  a  defendant,  or  by  those  under  whom  he  derives  title,  or 
possession,  accompanied  by  acts  of  ownership  inconsistent  with 
the  ownership  of  another,  is  presumptively  adverse  possession, 
but  is  liable  to  be  rebutted  by  proof  to  the  contrary.  Ih.  332. 
10.  When  demand  for  possession,  or  notice  to  quit  dispensed  with. — Where 
one  in  possession  of  land,  either  as  tenant,  or  under  an  executory 
contract  of  purchase,  repudiates  his  contract  by  an  assertion  of 
hostile  possession,  this  is  such  a  wrongful  act  as  determines  his 
prior  relationship,  and  dispenses  with  a  demand  for  the  possession 
by  the  plaintiff,  or  a  notice  from  him  to  the  tenant  to  quit.  lb. 
332. 

8.  When  it  exists. — If  two  proprietors  of  adjoining  lands  agree  upon  a 
dividing  line  between  them,  and  erect  a  fence  thereon,  each  occu- 
pying up  to  the  fence,  their  possession  is  presumed  to  be  adverse 
to  each  other,  and,  if  continued  for  the  length  of  time  prescribed 
by  the  statute  of  limitations,  it  will  ripen  into  a  perfect  title. 
lb.  332.     ■ 

12.  Same. — In  such  case,  however,  the  intention  with  which  possession 
is  taken  and  held,  must  always  constitute  an  essential  considera- 
tion ;  and  hence,  if  a  partition  fence  be  extended  by  any  one  of  two 
adjacent  owners,  so  as  to  embrace  within  his  enclosure  a  portion 
of  his  neighbor's  land  through  mere  inadvertence,  or  ignorance  of 
the  location  of  the  real  line,  or  for  purposes  of  convenience,  and 
with  no  intention  to  claim  the  part  of  his  neighbor's  land  so  en- 
closed, but  intending  merely  to  claim  adversely  only  to  the  real 
or  true  boundary  line,  wherever  it  might  be,  such  possession  is 
not  adverse  to  the  owner.     lb.  332. 

13.  Same. — But  the  rule  is  diflferent,  where  the  fence  is  believed  to 

be  the  true  line,. and  the  claim  of  ownership  is  up  to  the  fence  as 
located,  although  the  established  boundary  line  is  erroneous,  and 
the  claim  of  title  is  the  result  of  the  mistake.  In  such  case  there 
is  a  clear  intention  to  claim  to  the  fence  as  the  true  line,  and  the 
possession  does  not  originate  in  an  admitted  possibility  of  mistake. 
lb.  332. 

14.  WJten  possession  at  first  permissive,    what    necessary   to  constitute. 

Where  the  entry  upon  land  is  merely  permissive,  being  allowed 
under  a  mere  license  from  the  true  owner  as  matter  of  favor,  pos- 
session under  it  can  become  adverse  only  by  clear,  positive,  ojjcn 
and  continuous  assertion  of  title,  hostile  to  the  true  owner,  and 
actually  or  constructively  brought  to  his  knowledge.     lb.  332. 

15.  Same. — Hence,  if  there  be  parol  exchange  of  lands  for  purposes  of 

mutual  tenancy,  the  presumption  is  that  the  possession  is  not  ad- 
verse, but  permissive ;  but  even  in  such  case,  if  the  proof  show  a 

39 
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hostile  claim  of  title  by  either  of  the  occupants,  possession  for  ten 
years  under  such  claim  may  mature  into  a  good  title.     Ih.  332. 

15.  Fraudulent  deed ;  'khen  it  will  not  uphold  claim  of  adverse  possession. 

Where  a  debtor  executed  a  deed  to  lands  for  the  purpose  of  placing 
the  title  beyond  the  reach  of  his  creditors,  and  of  creating  a  secret 
trust  for  his  own  benefit,  he  continuing  in  fact  the  real  owner,  and 
enjoying  the  use,  products  and  profits  of  the  estate,  and  the  grantee 
never  having  been  in  possession  of,  and  never  having  exercised  or 
claimed  any  dominion  or  ownership  over,  the  lands  conveyed,  the 
grantee  is  not,  imder  such  deed,  clothed  with  any  ownership  or 
asserted  right,  which  will  uphold  a  claim  of  adverse  possession 
against  a  creditor  of  the  grantor,  seeking  to  subject  the  lands  con- 
veyed bv  the  deed  to  the  payment  of  his  debt.  Jones  r.  Wilson, 
Adm'r,  %00. 

16.  When  fraudulent  deed  will  not  support  a  plea  of. — Hostility  to  the 

title  of  the  true  owner  is  an  essential  element  of  adverse  posses- 
sion, and  a  possession  can  not  be  adverse,  which  in  any  contin- 
gency is  intended  to  be  in  subservience  and  subordination  to  the 
true  title.     Williams  v.  Higgins,  517. 

17.  Same. — Although  the  grantor  in  a  deed  made  to  hinder,  delay  or 

defraud  his  creditors,  remained  in  the  actual  and  continuous  pos- 
session of  the  lands  conveyed,  taking  the  rents  and  profits ;  yet, 
such  possession  not  being  hostile,  to  the  title  of  the  grantee,  but 
•  being  intended  to  be  in  subordination  to  it,  if  the  grantor's  cred- 
itors should  seek  to  reach  and  subject  the  lands,  it  can  not  be  ad- 
verse,    lb.  517. 

AFFIDAVIT. 

See  Attachment. 

AGENCY. 

1.  Future  contracts  ;  when  advances  made  therefor  by  broker  recoverable. 

In  the  absence  of  a  statute  pronouncing  future  Contracts,  which 
are  mere  wagers,  illegal  and  void,  the  general  rule  is  that  where  a 
party  makes  such  contracts  through  a  broker,  for  a  commission  only, 
which  is  payable  in  any  event,  whether  loss  or  gain  result  to  the 
principal,  such  broker  having  no  interest  in  the  contracts,  the 
principal  is  bound  to  reimburse  the  broker  for  advances  made  for 
him,  if  he  subsequently  execute  his  note  or  bill  therefor,  or  make 
an  express  promise  to  pay  them,  or  if,  with  full  knowledge  of  the 
facts  and  without  objection,  he  permits  the  transaction  to  proceed. 
Hawley  r.  Bibb,  52. 

2.  Contracts  founded  on  a  loan  or  advance  of  money  to  bet  or  stake  as  a 

wager ;  their  validity. — If  a  party  employ  a  broker  to  make  for  him 
contracts  for  the  future  delivery  of  cotton,  and  gives  to  such  broker 
his  acceptance  of  a  bill  of  exchange  to  be  discounted  and  used  in 
making  such  contracts ;  and  if  at  the  time  it  was  his  purpose,  as 
was  known  to  the  broker,  neither  to  actually  buy  nor  sell  cotton, 
nor  to  receive  or  to  deliver  it,  but  simply  to  stake  margins  to  cover 
differences  in  price,  and,  on  final  settlement,  merely  to  receive  or 
paj'  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  fixed  by  the  contract  for  delivery, — the  consideration  of 
the  bill  of  exchange  would  represent  a  loan  or  advance  of  money 
to  bet  or  stake  as  a  wager  on  the  future  price  of  cotton ;  and  if  the 
contract  further  contemplates  that  the  money  is  to  be  advanced 
and  loaned  in  this  State,  upon  transactions  to  be  made  here,  the 
bill  of  exchange  would  fall  within  the  interdiction  of  the  statute, 
and  would  be  void  in  the  hands  of  an  innocent  holder  for  value. 
lb.  52. 
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3.  Attachment  sued  out  by  agent;  for  ivhat  damages  the  principal  liable. 

Where  an  atjtachinent  was  sued  out  by  an  agent,  and  it  is  neither 
shown  that  lie  was  thereunto  authorized  or  instructed,  nor  that  the 
principal  ever  repudiated  the  suit,  this  subjected  the  principal  to 
actual  damages,  if  no  cause  existed  for  suing  out  the  process ;  but 
he  is  not  responsible  for  the  malice,  vexatious  conduct,  or  wanton- 
ness of  the  agent,  unless  he  caused,  or  participated  in  such  evil 
motive  or  conduct.     Pollock  &  Co.  v.  Gantt,  373. 

4.  Agent;  anthorit;/  to  sell  does  not  include  authority  to  sell  on  credit. — It 

is  a  principle  well  settled  in  the  law  of  agency,  that  an  authority 
given  an  agent  to  sell,  does  not  carry  with  it  an  authority  to  sell  on 
credit,  but  for  ca.^h  only,  unless  such  be  the  usage  of  tracle.  Burks 
V.  Hubbard,  379. 

5.  Special  agent;  no  authority  to  pay  his  ovni  debts  vith  prope7-ty  of  prin- 

cipal.-rA  s^jecial  agent  clothed  with  authority  to  sell  property 
I)laced  in  his  possession,  can  not  do  so  by  disposing  of  such  prop- 
erty in  payment  of  his  own  debt.  A  valid  exercise  of  his  author- 
ity requires  that  the  transaction  should  be  one  for  the  benefit  of  the 
principal  and  not  of  the  agent — a  sale  proper  and  not  a  mere  barter. 
lb.  379. 

6.  Same ;  parties  dealing  ivith  bound  to  ascertain  extent  of  authority. 

Any  one  dealing  with  such  special  agent  is  bound,  at  his  own  peril, 
to  ascertain  the  extent  of  his  authority.     lb.  379. 

7.  Onus  on  party  claiming  by  purchase  from  agent  to  show  authority. 

AVhere  i)ersonal  property  covered  by  mortgage  is  traced  into  the 
possession  of  a  party  who  had  constructive  notice  of  the  mortgage, 
and  he  seeks  to  defend  his  possession  by  showing  that  it  was  right- 
ful, the  burden  rests  upon  him  to  prove  his  defense.  And  if  he 
seeks  to  do  this,  by  showing  a  purchase  of  the  property  from  the 
mortgagor  acting  as  the  agent  of  the  mortgagee,  he  must  show  that 
the  mortgagor,  as  such  agent,  had  authority  to  sell,  and  that,  in 
making  the  sale,  the  authority  conferred  upon  him  by  the  mort- 
gagee was  strictly  followed ;  and  that,  if  such  authority  was  re- 
stricted to  U  sale  for  cash,  cash  was  in  fact  paid  for  the  property. 
lb.  379. 

8.  Agent's  authority  to  sell ;  repxidiation  of,  by  principal. — In  an  action 

of  trover  brought  by  a  mortgagee  against  a  party  who  claims  to 
have  purchased  from  the  mortgagor  as  the  agent  of  the  mortgagee, 
it  is  comi)etent  for  the  plaintiff  to  show  a  prompt  repudiation  of  the 
mortgagor's  alleged  authority  to  sell,  and  the  absence  of  such  ac- 
quiesence  as  might  have  been  construed  into  a  ratification  of  the 
sale.  And  for  this  purpose,  the  del)t  secured  by  the  mortgaare  be- 
ing for  rent  and  advances  due  from  the  mortgagor,  as  tenant,  to  the 
mortgagee,  as  landlord,  the  fact,  that  the  latter  had  sued  out  an  at- 
tachment against  the  former  for  the  recovery  of  such  rent  and  ad- 
vances, is  relevant,  and  the  writ  of  attachment  is  admissible  in 
evidence  for  the  sole  purpose  of  showing  this  fact.     lb.  379. 

See  Attorney  at  Law. 

AMBIGUITY. 

1.  Patent  ambiguity ;  what  is. — When  a  contract  or  conveyance,  on  its 

face,  or  aided  by  judicial  knowledge,  equally  describes  two  or  more 
persons,  or  things,  this  is  a  patent  ambiguity,  or  ambiguity  apparent. 
In  such  case,  the  rule  is  clear,  from  which  this  court  will  not  de- 
part, that  parol  proof  of  what  was  intended  by  the  contracting 
parties,  will  not  be  received.     Chambers  v.  Ringstaff,  140. 

2.  Latent  ambiguity;  what  is,  and  how  explained. — A  latent  ambiguity 

exists,  when,  on  the  face  of  the  paper,  no  doubt  or  uncertainty  ex- 
ists ;  but  by  proof  aliunde,  the  language  is  shown  to  be  alike  ap- 
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plicable  to  two  or  more  persons  or  things.  "When  this  is  the  case, 
the  uncertainty  or  ambiguity  may  be  explained  or  cleared  up  by 
the  same  character  of  proof  as  that,  by  which  it  is  made  to  appear. 
lb.  140. 
3.  Ambiguity  belonging  to  an  intermediate  class. — There  is  also  an  am- 
biguity recognized  m  cases  involving  principles,  which  are  scarcely 
referable  to  either  latent  or  patent  ambiguities.  It  arises  when,  on 
mere  inspection,  there  does  not  appear  to  be  any  uncertainty  or 
ambiguity,  and  frequently  grows  out  of  a  carelss  use  of  language, 
and  it  sometimes  results  from  the  many  shades  of  meaning  that 
usage  and  provincial  habit  accord  to  the  same  word  or  expression. 
Out  of  this  has  grown  a  seeming  modification  of  the  old  rule  as  to 
patent  ambiguity,  which  has  been  characterized  as  an  interme- 
diate class  of  cases,  partaking  of  the  nature  of  both  latent  and 
patent  ambiguities.  In  such  case,  parol  evidence  may  be  admitted 
to  show  the  circumstances  under  which  the  contract  was  made, 
and  the  subject-matter  to  which  the  parties  referred.     lb.  140. 

AMENDMENT. 

1.  Amendments  to  bills  ;  rule  prior  to  the  statute . — Prior  to  the  statute 

(Code  of  1876,  §  3790),  the  allowance  of  amendments  to  bills  in  eq- 
uity, as  a  general  rule,  w^as  not  a  matter  of  right,  but  rested  largely 
in  the  discretion  of  the  court.  They  were  allowed  only  when  the 
bill  was  found  defective  in  proper  parties,  in  its  prayer  for  relief,  or 
in  the  omission  or  mistake  of  some  fact  or  circumstance  connected 
with  the  substance  of  the  case,  but  not  forming  the  substance  itself. 
No  amendment  was  allowed,  which  was  repugnant  to,  or  inconsistent 
with  the  purposes  and  objects  of  the  original  bill,  or  which  pre- 
sented a  new  case.     Rapier  v.  Gidf  City  Paper  Co.  476. 

2.  Amendments  to  bills  under  tlie  statute. — While  the  statute  converts 

the  allowance  of  amendments  to  bills  from  matter  of  discretion  in 
the  court,  into  a  matter  of  right  in  the  party,  if  the  right  is  claimed 
at  any  time  before  final  decree,  such  right  is  not  without  limit. 
The  complainant  can  not  by  amendment  make  an  entire  change  of 
parties,  introduce  a  new  cause  of  action,  or  vary  the  statement  of 
facts  on  which  the  equity  of  the  bill  may  depend,  so  that  there 
would  be  an  essential  change  in  the  character  of  the  relief  to  which 
he  would  be  entitled.     lb.  4^6. 

3.  Amendment  to  bill ;  when  not  allowable. — To  a  bill  in  equity  filed  by 

one  who,  as  assignee  or  purchaser,  claimed  the  equity  of  redemp- 
tion in  real  estate  conveyed  by  mortgage,  and,  as  such,  sought  to 
redeem,  an  amendment  is  not  allowable,  in  which  the  complainant, 
setting  up  no  right  to  the  property,  no  title  or  claim  to  the  equity 
of  redemption,  but  admitting  such  equity  to  be  in  the  mortgagor, 
seeks,  as  a  mere  judgment  creditor,  to  be  let  in  to  redeem,  and 
that  the  mortgaged  property  may  be  subjected  to  sale  for  the 
satisfaction  of  his  judgment.  Such  an  amendment  is  a  radical  de- 
parture from  the  case  made  by  the  original  bill,  in  that  a  new  and 
different  right  is  thereby  preferred,  and  the  relief  thereby  sought 
is  essentially  different  in  character  from  the  relief  which  could  have 
been  obtained  on  the  original  bill.    lb.  476. 

4.  Same  ;  under  Code,  bill  amendable  to  cure  variance,  if  claimed  before 

decree. — This  court  inclines  to  the  opinion  that,  under  the  present 
statute  authorizing  amendments  (Code,  ^  3790),  unlike  the  practice 
which  formerly  prevailed,  a  variance  between  the  allegations  and 
proof  may  be  cured  by  amendment,  but  the  right  to  amend  must 
be  claimed  in  the  court  below  before  final  decree  dismissing  the 
bill.     Winter  v.  Merrick'A  Son,  86. 

5.  Right  to  amend  must  be  claimed  in  lower  court. — The  right  of  amend- 

ment is  a  privilege  which  must  be  claimed  in  opportune  time  in  the 
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*    lower  court,  and  ean  not  be  raised  in  this  court  for  the  first  time. 
Mohan  v.  Tatum,  466 ;  Kingsburi/  v.  Mlhier,  502. 

6.  When  opportunity  to  amend  must  he  afforded  in  lower  court. — But  this 

rule  is  confined  to  cases  in  which  the  complainant  had  an  opportunity 
to  claim  the  right ;  and  hence,  a  decree  rendered  in  vacation  on  de- 
murrer, dismissing  the  bill,  without  first  affording  the  complainant 
an  opportunity  to  amend,  is  erroneous,  and,  on  appeal,  this  court 
will  reverse  tlie  decree  and  remand  the  cause,  that  the  appellant 
■  may  amend  his  bill,  if  he  so  elect.     Kingsbury  v.  Milner,  502. 

7.  When  court  need  not  tender  an  opportunity  to  amend. — Where  there  is 

a  demurrer,  or  motion  to  dismiss  for  misjoinder  or  non-joinder  of 
parties  plaintiff",  it  is  not  required  that  the  court  should  expressly 
tender  an  opportunity  to  amend.     Mohon  v.  Tatum,  466. 

S.  Amendment ;  tvhen  neiv  and  distinct  libel  can  be  introduced  by. — 
Where,  in  an  action  for  libel,  the  libel  set  out  and  declared  on,  in  the 
original  complaint,  relates  only  to  the  solvency  of  the  plaintiff,  and 
in  that  respect  only  touches  his  character  as  a  merchant,  an  amend- 
ment may  be  allowed  under  the  statute,  introducing  another  and 
distinct  libel,  written  and  published  at  a  different  time  from  the 
one  described  and  declared  on  in  the  original  complaint,  and  touch- 
ing the  integrity  and  the  personal  conduct  oi  the  "plamiiff,  without 
assailing  or  questioning  his  solvency.  By  such  amendment  the 
form  of  action  is  not  changed,  and  a  cause  of  action  entirely  new  is 
not  introduced.     Mohr  v.  Lemle,  180. 

D.  Statute  of  limitations  ;  its  operation  touching  amendments. — While 
new  matter,  forming  an  independent  cause  of  action,  which  was 
not  before  the  subject  of  pending  suit,  and  of  contestation  between 
the  parties,  may  be  introduced  by  an  amendment ;  yet,  such 
amendment  can  not  have  relation  to  the  commencement  of  the  suit, 
so  as  to  avoid  the  bar  of  the  statute  of  liniitntions,  if  the  statute 
would  operate  a  bar  to  a  new  suit  commenced  for  the  cause  of  ac- 
tion thereby  introduced,  at  the  time  of  making  the  amendment. 
If  at  the  time  of  the  introduction  of  such  new  matter,  the  statute 
has  operated  a  bar  to  it,  the  defendant  may  insist  upon  the  benefit 
of  the  statute,  and  to  him  it  is  as  available,  as  if  the  amendment 
were  a  new  and  independ'.mt  suit.  Ih.  180. 
10.  Same;  amendment  causing  misjoinder  may  be  striclcen  from  the  file. 
An  amendment  to  a  complaint  containing  counts  in  case  and  tro- 
ver, by  which  it  is  is  proposed  to  add  the  comrpon  counts  in  as- 
sumpsit, would  cause  a  misjoinder ;  and  while  in  such  case  the 
better  practice  is  to  put  the  defendant  to  his  denmrrer,  as  the  de- 
murrer woulil  necessarily  be  sustained  to  the  entire  complaint, 
striking  the  amendment  from  the  file  is  at  most  error  without  in- 
jury.    Wilson  V.  Stewart,  302. 

APPEAL. 

See  Errok  and  Appeal. 

ARREST. 

See  Criminal  Law. 

ASSAULT  AND  BATTP^RY. 

See  Criminal  Law. 

ASSIGNMENT. 

1.  Assigyiment  of  vendor's  lien. — A  vendor's  lien  for  unpaid  purchase- 
money,  is,  in  its  very  nature,  assignable ;  and  as  an  incident  to  the 
debt,  it  passes  with  an  unqualified  assignment  or  transfer  of  the 
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note  or  other  evidence  of  debt  given  for  the  purchase-money. 
Wilkinson  v.  May,  33. 
2.  Same  ;  what  constitutes. — Where  a  husband  sold  a  tract  of  land  and 
caused  tlie  note  given  for  an  unpaid  balance  of  the  purchase-money 
to  be  made  payable  to  his  wife,  which  he  delivered  to  her  either  as 
a  gift,  or  as  compensation  for  her  relinquishment  of  dower  in  other 
lands  which  the  husband  had  sold,  an  irrevocable  appropriation  or 
assignment  of  the  unpaid  purchase-money  was  thereby  made,  re- 
quiring no  other  act  on  the  part  of  the  husband  to  give  it  full  ef- 
fect; and  with  such  assignment  of  the  purchase-money,  the  lien 
securing  the  same  also  passed.    lb.  33. 

ASSIGNMENT,    GENERAL. 

1.  Vallditif  of  prior  to  Code. — It  was  regarded  as  settled,  that  prior  to 

the  adoption  of  the  Code,  a  debtor,  though  in  failing  (nrcumstances, 
could  convey  the  whole,  or  a  part  of  his  property  by  assignment 
or  other  form  of  conveyance  operating  as  a  security,  to  pay  the 
whole  or  a  part  of  his  creditors  in  unequal  proportions ;  and  the 
only  qualification  to  this  right  and  power  was,  that  the  uses  must 
have  been  distinctly  declared,  and  the  property,  in  gooil  faith  and 
without  the  reservation  of  any  benefit  to  the  debtor,  devoted  to  the 
payment  of  the  prescribed  debts.  Danner&  Co.  v.  B  reiver  &  Co.,  191. 

2.  Same  under  the  Code. — Section  2126  of  the  Code  of  187(5  does  not  an- 

nul as  fraudulent  a  general  assignment  creating  preferences  or  pri- 
orities, but  merely  destroys,  such  preferences  or  priorities ;  while 
the  assignment  is  preserved,  and  enures  to  the  benefit  of  all  the 
grantor's  creditors  equally.     Ih.  191. 

3.  What  operates  as  under  the  Code. — AV^hatever  may  V)e  the  form  of 
the  instrument,  if  it  is  a  transfer  of  substantially  all  the  debtor's 
property  which  is  subject  to  the  payment  of  his  deVjts,  or,  in  its 
operation  and  effect,  there  is  an  appropriation  of  the  property,  for 
the  security,  or  payment  of  one  or  more  of  his  creditors  to  tlie  ex- 
clusion of  all  others,  or  a  preference  to  one  or  more  of  them  is 
thereby  given,  and  if  the  property'is  redeemable  on  payment  of 
the  debts,  or  a  trust  results,  expressly  or  by  implication,  to  the 
debtor  of  any  surplus  which  may  remain  after  the  debts  are  satis- 
fied, the  instrument  falls  within  the  statute,  and  thereby  all  pref- 
erences and  priorities  appointed  by  the  instrument  are  annulled, 
and  the  assignment  enures  equally  to  the  benefit  of  ail  the  debtor's 
creditors.     lb.  191. 

4.  When  two  or  more  instruments  construed  as. — While  a  conveyance  or 

transfer  of  a  part  of  the  debtor's  property  for  the  security  of  debts, 
is  a  i>artial,  not  a.  general  assignment,  and,  therefore,  not  within 
the  operation  of  the  statute ;  yet,  if,  when  the  partial  assignment 
is  executed,  other  and  successive  transfers  or  conveyances  are  con- 
templated, covering  all  the  debtor's  property,  the  several  instru- 
ment, when  executed,  will  be  taken  together,  and  will  form  a  gen- 
eral assignment,  upon  which  the  the  statute  will  operate.     Ih.l91. 

5.  An  absolute  sale  does  not  operate  as. — A  sale,  absolute,  unconditional, 

and  free  from  all  reservation,  in  payment  of  antecedent  debts,  is 
not  a  general  assignment,  and  is  not  affected  by  the  provisions  of 
section  212(5  of  the  Code  of  1876.     lb.  191. 

6.  When  mortgage  crecuted  to  secure  new  debt  con-Htrued  as. — A  mortgage 

executed  by  a  debtor,  conveying  substantially  all  his  property  as 
security  for  pre-existing  debts,  which  are  extended  contemjwran- 
eonsly  with  the  execution  of  the  mortgage,  and  also  for  advances 
which  the  mortgagee  stipulated  in  the  mortgage  to  make  to  the 
mortgagor,  and  which  were  afterwards  made  in  pursuance  of  such 
stipulation,  is  a  general  assignment  under  the  Code,  and  the  se- 
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curity  thereby  created  enures  equally  to  the  benefit  of  all  the  then 
existing  creditors  of  the  mortgagor.     lb.  191. 

7.  RighU  of  creditors  thereunder  not  affected  by  subsequent  acts  of  the 

parties. — The  rights  of  creditors  secured  by  an  assignment  attach 
at  the  time  of  its  execution,  and  can  not  be  divested  or  affected  by 
any  subseciuent  acts  of  the  assignee  and  assignor,  had  and  done 
without  notice  to  them,  and  without  their  assent. 

8.  Same. — When  a  mortgage  with  power  of  sale  is  executed  by  a  debt- 

or to  secure  one  of  his  creditors,  conveying  substantially  all  his 
property,  and  thereby  becoming  a  general  assignment  under  the 
Code,  and  after  the  law-day,  and  upon  default  in  the  payment  of  the 
debt  secured,  the  mortgagee,  without  executing  the  power  of  sale,, 
enters  into  a  new  contract  with  the  mortgagor,  by  which  he  be- 
comes the  purchaser  of  the  mortgaged  property,  and  the  same  is 
conveyed  to  him, — such  contract  of  purchase  and  conveyance  can 
not  affect  the  rights  of  other  creditors  of  the  mortgagor,  who  un- 
der the  provisions  of  the  Code,  are  entitled  equally  with  the  mort- 
gagor, to  the  security  afforded  by  the  mortgage. 

9.  'When  creditors  are  secured  by  general  assignrne)it. — A  mortgage  which 

becomes  a  general  assignment  urder  the  influence  of  the  Code,  en- 
ures only  to  the  benefit  of  creditors  whose  claims  or  demands  were 
in  existence  at  the  time  of  its  execution ;  and  their  rights  can  not 
be  diminished  by  a  claim  of  participation  preferred  by  subsequent 
creditors.     Jb.  191. 

10.  Effect  of  on  mortgage  of  lands  in  Mississippi. — Under  the  presump- 

tion that  the  common  law  prevails  in  Mississippi,  a  mortgage,  exe- 
cuted by  a  debtor  in  this  State  to  secure  one  of  his  creditors,  and 
conveying  substantially  all  his  property,  including  lands  in  Missis- 
sippi, as  to  such  lands,  does  not  oi)erate  as  a  general  assignment. 
lb.  191. 

11.  Simple  contract  creditors  may  assail  under  section  ^126  of  Code. — Un- 

der section  2126  of  Code,  simple  contract  creditors  have  the  right 
to  assail,  by  bill  in  equity,  an  instrument  operating  as  a  general 
assignment  for  the  i)urpose  of  obtaining  benefits  of  its  provisions.. 
Bromberg  Bros.  v.  Heyer  Bros.,  22. 

ATTACHMENT. 

1.  Attachment  by  landlord  for  rent  or  advances  ;  what  affidavit  must 

show. — The  affidavit  for  an  attachment  bj'  the  landlord  against  his 
tenant  for  rent  or  advances,  must  state,  (1)  that  the  plaintiff  is  the 
landlord,  and  that  the  defendant  is  his  tenant ;  (2)  that  there  is,  or 
will  be  due  to  the  landlord  from  the  tenant  a  debt  or  demand  for  a 
specified  amount,  for  rent  for  the  current  year,  or  for  advances,, 
etc.,  one  or  both,  and  (.3)  that  one  of  the  grounds  for  attachment 
in  such  cases  exists.  These  are  jurisdictional  averments,  which 
the  affidavit  must  contain;  and  failing  in  either  of  them,  it  is  not 
amendable.     Filzsimmons  v.  Hottiard,  590. 

2.  Same;  when  may  be  abated  on  plea  for  insufficiency  of  affidavit. — An 

affidavit  for  an  attachment  by  a  landlord  against  his  tenant  for  rent 
or  advances,  is  fatally  defective,  when  it  fails  to  set  forth  the  rela- 
tion of  landlord  and  tenant,  either  directly  or  by  implication,  and 
fails  to  aver  a  demand  for  the  rent  after  the  maturity  of  the  debt ; 
and  an  attachment  issued  thereon  may  be  abated  on  plea. 
lb.  590. 

3.  Same  ;  when  plea   in  abatement  sufficient  on  demurrer. — A  plea  in 

abatement  to  an  attachment  which  sets  forth  several  defects  in  the 
affidavit,  some  of  which  are  of  substance,  and  others  not,  is  not 
obnoxious  to  the  rule,  which  requires  that  a  plea  in  abatement 
shall  be  confined  to  a  single  matter  of  defense.     Such  defects  dO' 
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not  constitute  two  defenses,  but  merely  two  grounds  supporting 
one  defense.     Ih.  590. 
4.  Rule  to  show  cause  why  it  should  not  be  dissolved. — An  attachment 
having  been  issued  on  a  cause  of  action,  for  which  the  issue  of  the 

{)rocess  is  not  authorized  by  law,  the  mode  of  reaching  the  irregu- 
arity  is  by  a  rule  for  the  plaintiff  to  show  cause  why  the  attach- 
ment should  not  be  dissolved ;  and  on  the  hearing  of  the  rule  the 
court  should  receive  evidence  showing  the  real  nature  and  charac- 
ter of  the  demand  sought  to  be  enforced,  in  support,  or  for  the  dis- 
charge of  the  rule.  Rich  v.  Thornton,  47S. 
5  When  order  dissolving  may  be  set  aside — It  is  not  irregular  for  a  court 
to  set  aside  during  the  term  a  judgment  rendered  Ijy  it,  dissolving 
an  attachment  and  dismissing  the  suit,  without  notice  to  the  de- 
fendant ;  as  it  can  not  be  assumed  that  the  want  of  notice  was 
prejudicial  to  him,  the  court  ha\ing  the  authority  to  set  aside  such 
judgment  despite  any  objections  he  could  make.     Ih.  473. 

6.  Refusal  to  quash  not  revisable. — ^The  refusal  of  the  lower  court  to 

quash  an  attachment  for  defect  in  affidavit,  is  not  revisable  on  ap- 
peal,   lb.  473. 

7.  Wh^n  notary  public  may  issue. — Notaries  public  appointed  to  have 

and  exercise  the  jurisdiction  of  a  justice  of  the  peace,  can  issue 
attachments  returnable  before  themselves,  to  enforce  the  collection 
of  debts,  not  exceeding  in  amount  one  hundred  dollars.  Griffin  v. 
Appleby,  409. 

8.  Motion  to  quash  attachment. — A  motion  to  quash  an  affidavit  for  de- 

fects apparent  on  the  face  of  it,  or  a  motion  to  quash  a  writ  of  at- 
tachment for  similar  defects,  if  made  within  the  time  prescribed 
for  filing  pleas  in  abatement,  is  addressed  to  the  sound  discretion 
of  the  court  and  may  be  entertained  accordingly ;  or  it  may  be  re- 
rase,  and  the  party  making  the  motion,  put  to  his  plea,  as  the 
court  may  elect.     Busbin  r.  Ware,  279. 

9.  When  affidavit  by  landlord  for  attachment  defective.— An  affida\-it  by 

a  landlord  for  the  purpose  of  obtaining  an  attachment  for  rent  and 
advances,  which  states,  as  a  ground  for  attachment,  that  he  "has 
good  cau<«e  to  believe  said  tenants  are  about  to  remove  from  the 
premises,  or  otherwise  dispose  of  the  crop  without  paying  the 
amount  which  will  be  due  for  rent  and  advances,"  is  fatally  de- 
fective in  failing  to  aver,  that  the  contemplated  removal  of  the 
crops  from  the  premises  of  the  landlord  was  without  his  consent ; 
and  a  motion  to  quash  the  attachment  issued  thereon,  made  at  the 
first  term  at  which  it  could  have  been  made,  was  properlv  allowed. 
lb.  279. 

10.  Section  3606  of  the  Code  construed.— ^ecixon  3606  of  the  Code  of  1876 

requiring  suits  before  justices  of  the  peace  to  be  brought  in  the 
precinct  of  the  defendant's  permanent  residence,  or  in  the  precinct 
in  which  the  debt  was  created,  or  in  which  the  cause  of  action 
arose,  is  confined  in  its  operation  to  suits  commenced  by  summons, 
and  has  no  reference  to  suits  by  attachment  of  goods,  which  are 
in  their  nature  proceedings  in  rem.     Atkinson  v.  Wiggins,  190. 

11.  Plea  of  former  recovery ;  when  sufficient. — A-plea  of  former  recovery 

is  good  in  bar  of  an  action,  commenced  by  attachment  in  the  circuit 
court  by  a  landlord  against  his  tenant,  for  the  recovery  of  rent,  ex- 
ceeding in  amount  the  jurisdiction  of  a  justice  of  the  peace,  which 
avers  that  after  the  commencement  of  the  suit  the  plaintiflF  brought 
an  action  before  a  justice  of  the  peace  to  recover  $100  for  the  iden- 
tical cause  of  action ;  that  the  plaintiff  and  defendant  both  appeared 
before  the  justice,  and  thereupon  judgment  was  rendered  in  said 
suit  before  him  for  the  sum  of  $100  and  costs,  and  that  the  judg- 
ment ^vas  still  of  full  force  and  vigor.     Davis  v.  Bedsole  362. 

12.  Same. — The  former  recovery  thus  pleaded  is  not  affected  by  the  fact 
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that  the  attachment  before  the  justice  was  sued  out  after  the  com- 
mencement of  the  suit  in  which  the  plea  was  filed.     lb.  362. 

ATTACHMENT  BOND. 

1.  Its  approval  by  the  clerk. — It  is  not  necessary  in  an  action  on  an  at- 

tachment bond,  for  the  plaintiff  to  aver  that  the  bond  had  been  ap- 
proved by  the  clerk  who  issued  the  writ,  as  the  obligors  on  the 
bond  would  be  liable,  if  the  bond  was  actually  executed  and  deliv- 
ered to  the  clerk,  and  by  him  received  and  tiled,  before  he  issued 
the  process.     Dothard  v.  Sheid,  135. 

2.  Suit  on  attachment  bond;  sufficiency  of  complaint. — Nor  is  it  necessa- 

ry in  such  action  to  aver,  ipsis  verbis,  that  the  attachment  was  sued 
out  without  cause,  as  this  is  implied  from  the  averment  that  the 
attachment  was  wrongfully  sued  out.     lb.  135. 

3.  Same. — Nor  is  it  necessary  in  such  action  to  aver  that  the  attach- 

ment was  levied  on  the  plaintiff's  property,  as  that  is  matter  of  ev- 
idence merely  to  establish  the  quo  modo,  and  the  quantum  of  dam- 
ages,    lb.  135. 

4.  Satne;  assignment  of  breaches;  what  sufficient. — In  an  action  on  an  at- 

tachment bond  the  breaches  assigned  were,  1st,  that  the  attach- 
ment was  wrongfully  sued  out ;  2d,  that  it  was  vexatiously  sued 
out;  3d,  that  it  was  maliciously  sued  out;  4th,  that  it  was  wrong- 
fully and  vexatiously  sued  out,  and  5th,  that  it  was  wrongfully, 
vexatiously  and  maliciously  sued  out, — held  that  the  assignments  of 
breaches  were  insufficient.     lb.  135. 

5.  Same;  snfficienci/  of  complaint. — A  comphunt  in  such  action,  which 

is  in  substantial  compliance  with  the  form  prescribed  in  the  Code 
for  suits  on  bonds  with  conditions  (Code  of  187(),  §  3009,  Form  12) 
is  sufficient;  but  under  such  complaint,  in  the  absence  of  specific 
averments  claiming  special  damages,  only  general  damages,  or 
such  as  resiilt  necessarily  and  by  implication  of  law  from  the  is- 
suance of  the  attachment,  can  be  recovered.     lb.  135. 

6.  Same  ;  counsel  fees  ;  when  recoverable. — In  an  action  on  an  attach- 

ment bond,  whether  brought  for  the  recovery  of  the  actual  dam- 
ages sustained,  or  for  the  recovery  of  vindictive  or  exemplary  dam- 
{iges,  reasonable  and  necessary  counsel  fees  incurred  in  defending 
the  attachment  suit,  or  in  prosecuting  or  defending  an  appeal  from 
the  judgment  rendered  in  that  suit  to  this  court,  may  be  recovered. 
76.  135. 

7.  Same;  must  be  specifically  averred. — Such  fees,  however,  while  the 

proximate  result  of  the  wrongful  suing  out  of  the  attachment,  are 
not  such  damages  as  necessarily  result  therefrom,  or  as  are  implied 
by  law;  and  hence/they  can  not  be  recovered,  unless  they  are  spe- 
cifically claimed  in  the  complaint.     lb.  135. 

8.  In  suit  071 ;  record  in  attachment  suit  competent  evidence. — In  an  ac- 

tion on  attachment  bond  the  record  of  the  attachment  suit  is  ad- 
missible in  evidence  on  behalf  of  the  plaintiff.     lb.  135. 

9.  In  suit  on;  what  competent  evidence. — Where  one  of  the  assignments 

of  the  breaches  of  the  condition  of  the  bond  in  a  suit  thereon,  is 
that  the  attachment  was  vexatiously  and  maliciously  sued  out,  it 
is  competent  for  the  plaintiff  to  prove,  that  after  the  writ  was  sued 
out,  the  defendant,  at  whose  suit  it  was  issued,  told  the  })laintiflr 
that  he  had  more  money  to  spend  on  the  law-suit  than  the  plain- 
tiff had.  lb.  135. 
10.  Action  on  attachment  bond  ;  what  damages  are  too  remote. — In  an  ac- 
tion on  an  attachment  bond,  in  which  the  only  averment  of  special 
damage  is,  that  "the  plaintiff  was  engaged  in  the  mercantile  busi- 
ness, and  liad  a  good  reputation,  credit,  Inisiness,  and  good  cus- 
tomers; and  that  by,  and  in  consequence  of  the  levy  of  said  at- 
tachment on  his  i)roperty  and  effects,  his  business,  reputation  and 
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credit  have  been  destroyed  and  lost,  and  his  customers  have  with- 
drawn, to  the  loss  and  special  damage  of  the  plaintiff,"  etc.,  it  is 
not  competent  for  the  plaintiff  to  show,  that  at  the  time  of,  and 
prior  to  the  levy  he  was  making  advances  to  timber-men  and 
others,  and  that  thereby  he  had  become  interested  in  the  handling 
of  tiniber  and  crops,  and  that  his  mercantile  business  being  stop- 
ped, he  lost  these  advantages,  and  lost  his  advances  and  the  ship- 
ment of  his  timber.  Such  matters  are  inadmissible,  because  there 
is  no  averment  in  the  complaint  authorizing  them,  and  on  the 
further  ground,  that  if  there  had  been  such  an  averment,  the 
damages  claimed  on  account  thereof,  are  speculative  and  too  re- 
mote.    Pollock  &  Co.  r.  Gantt,  373. 

11.  Attachment  sued  out  by  agent ;  for  vhat  damages  th^  principal  liable. 

Where  an  attachment  was  sued  out  by  an  agent,  and  it  is  neither 
shown  that  he  was  thereunto  authorized  or  instructed,  nor  that 
the  principal  ever  repudiated  the  suit,  this  subjected  the  principal 
to  actual  damages,  if  no  cause  existed  for  suing  out  the  process ; 
but  he  is  not  responsible  for  the  malice,  vexatious  conduct,  or 
wantonness  of  the  agent,  unless  he  caused,  or  participated  in  such 
evil  motive  or  conduct.     lb.  373. 

12.  When  prior  attachments  admissible  on  trial  of  action  on  attachment 

bond. — It  is  competent  for  a  defendant  to  prove,  for  the  purpose  of 
affecting  the  recovery  of  exemplary  or  vindictive  danjages,  that 
prior  to  the  issuance  of  his  attachment,  his  agent  by  whom  it  was 
sued  out,  had  notice  that  other  creditors  of  the  plaintiff  had,  on 
that  day,  obtained  attachments  against  him  on  the  same  ground  as 
that  alleged  in  defendant's  attachment.  But  such  testimony  can 
not  affect  the  actual  damages  which  the  plaintiff  is  entitled  to  re- 
cover,    lb.  37 S. 

13.  Attachment ;  when  wrongfully  sued  out. — No  matter  how  well  found- 

ed the  belief  of  the  attaching  creditor,  that  a  statutory  ground  ex- 
ists for  suing  out  the  attachment,  if  he  be  mistaken  or  misinform- 
ed, and  no  ground  in  fact  exist  therefor,  then  the  attachment  is 
wrongful,  and  there  may  be  a  recoverj'^  of  the  actual  damages  sus- 
tained, which  is  measured  by  theactual  injury  which  the  issue  and 
levy  of  the  attachment  occasioned.     lb.  373. 

14.  General^rules  for  the  recovery  of  damages. — Among  the  general  rules 

for  the  recovery  of  damages  are  the  following:  (1).  They  must  be 
the  natural  and  proximate  consequence  of  the  wrong  done,  not  the 
remote  or  accidental  result ;  (2)  special  damages  can  be  recovered 
only  when  they  are  not  too  remote,  and  are  specially  declared  on 
and  claimed  in  the  complaint ;  and  (.3)  what  are  termed  specula- 
tive damages — that  is,  possible  or  even  probable  profits  that,  it  is 
claimed,  could  have  been  realized,  but  for  the  tortious  act  or  breach 
of  contract  charged  against  the  defendant — are  too  remote  and  can 
not  be  recovered .     lb..  373. 

ATTORNEY  AT   LAW. 

1.  Lien  of  attorney  does  not  e.rlend  to  lands  v:hich  have  been  subject  of 

suit. — A  solicitor  who  has  successfully  prosecuted  a  suit  in  equity 
to  establish  the  title  of  his  client  to  real  estate,  has  no  lien  on  such 
real  es  ate,  or  his  fees.  Hinson  v.  Gamble,  65  Ala.  605,  cited  and 
approved.     McCullough  v.  Flournoy,  189. 

2.  The  e.rtent  of  his  authority. — An  attorney  at  law  is  a  special  agent, 

limited  in  duty  and  authority  to  the  vigilant  prosecution  or  defense 
of  the  rights  of  his  client.  His  authority  to  enter  into  bargains 
or  contracts  binding  on  his  client,  unless  expressly  conferred,  is 
confined  within  the  limits  of  that  professional  action  which  may 
be  necessary  for  the  c(jnduct  of  the  proceedings  in  the  course  of 
pending  suits,  and  of  direction  to  ministerial  officers  in  the  issue, 
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levy  and  return  of  executions  on  judgments  which  he  may  have 
obtained.     Robinson  r.  Murphy,  543. 

3.  Same;   can  not  accept  in  satisfaction  of  judgment  le,ss  than  is    due. 

An  attorney  at  law,  by  virtue  of  his  general  retainer,  has  no  au- 
thority to  accept  in  satisfaction  of  a  judgment  which  he  has  obtained 
for  a  client,  a  less  sum  than  is  actually  due,  or  for  such  sum,  to 
transfer  the  judgment.  Either  transaction  would  be  in  excess  of 
his  authority  and  would  not  bind  the  client.     lb.  bIfS. 

4.  Same;  one  dealiwi  with ,  must  ascertain  extent  of  authority. — All  who 

deal  with  an  attorney  or  other  agent,  must  ascertain  the  extent  of 
his  authority ;  and  if  they  do  not  inquire,  they  can  claim  no  pro- 
tection, because  they  indulged  suppositions  or  conjectures,  reason- 
able or  unresonable,  that  the  agent  had  the  authority  he  was  ex- 
ercising.    Ih.  543. 

See  Attachment  Bond,  6,  7. 

AUDITOR. 

1.  Has  no  authority  to  waive  payment  of  interest  due  from  tax  collector. 
The  auditor,  in  making  a  settlement  with  a  tax  collector,  has  no 
authority  to  waive  payment  of  any  interest  which  the  collector 
may  owe  the  State,  or  to  release  him  from  liability  therefor.  The 
State  V.  L'jtt,  147. 

BANKRUPTCY. 

1.  Right  of  assignee,  prior  to  adoption  of  Revised  Statutes,  to  bring  suit 

in  State  courts. — Prior  to  the  adoption  of  the  Revised  Statutes  of 
the  United  States,  the  chancery  courts  of  this  State  had  jurisdic- 
tion to  entertain  a  ))ill  filed  by  an  assignee  in  bankruptcy,  to  assail 
and  set  aside  transfers  of  i:)roperty  made  by  the  bankrupt  in  fraud 
of  the  rights  of  his  creditors,  or  in  fraud  of  the  assignee  as  their 
trustee,  or  fiduciary  representative.  Pollock  &  Co.  v.  Hill,  As- 
signee, 515. 

2.  Same ;    when  'jurisdiction   of  Federal  courts   exclusive. — Since   the 

adoption  of  the  Revised  Statutes,  June  22d,  1874,  and  the  act 
amendatory  of  the  bankrupt  act  of  1867,  apj)roved  on  same  day, 
the  jurisdiction  of  the  Federal  courts  has  been  exclusive  as  to  all 
actions  instituted  by  an  assignee  in  bankruptcy  for  the  recovery  or 
collection  of  the  assets  of  tlie  bankrupt,  except  in  cases  coming 
within  the  influence  of  the  exception  created  by  the  amendment. 
lb.  515. 

3.  Same ;  when  State  courts  can  take  jurisdiction. — In  such  cases  the 

State  courts  may  take  jurisdiction,  under  the  exception  created  by 
the  amendment,  when  the  amount  in  controvers}'  does  not  exceed 
five  hundred  dollars,  and  the  Federal  court  in  whidi  the  proceed- 
ings in  bankruptcy  are  pending,  has  authorized  or  directecl  the  as- 
signee to  sue  in  tlie  State  courts.     /  b.  515. 

BILL  OF  EXCEPTIONS. 

1.  When  can  not  be  altered  or  modijied. — A   bill   of  exceptions  having 

been  signed  by  the  {^residing  judge,  becomes  a  part  of  the  record 
in  the  cause  to  wliich  it  appertains,  and  can  not  subseciuently  be 
changed  ])y  oral  evidence,  unless  the  jmiposed  change  or  modifica- 
tion is  made  i)rior  to  adjournment,  while  the  matter  is  in  Jieri,  or 
within  the  time  agreed  on  by  counsel  in  writing,  authorizing  such 
bill  to  be  signed,  i)ursuant  to  §  .'5113  of  the  Code  of  187(>.  Rosey  v. 
Beale,  32. 

2.  Proper  practice  in  obtaining. — The  proper  practice  for  a  party  desir- 

ing a  true  bill  of  exceptions  to  pursue,  is  for  him  to  prepare  a  cor- 
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rect  bill,  in  which  the  point  or  decision  sought  to  be  reviewed  and 
the  facts  of  the  case  are  truly  stated,  and  to  tender  it,  within  the 
l)roper  time,  to  the  presiding  judge  for  his  signature,  requesting 
him  to  sign  or  refuse  to  sign  it  as  prepared.  If  he  fail  or  refuse,  an 
application  can  then  be  made  to  this  court  to  establish  the  bill  of 
exceptions  upon  such  evidence  as  may  be  deemed  satisfactory. 
lb.  S2. 

3.  lU  office  and  what  it  should  contain. — The  object  of  a  bill  of  excep- 

tions is  to  make  the  record  speak  what  would  not  otherwise  ap- 
pear, touching  any  "  charge,  opinion  or  decision  "  of  the  court  in 
which  the  court  is  supposed  to  have  erred,  to  the  prejudice  of  the 
party  complaining ;  but  it  should  not  contain  the  process,  plead- 
ings or  judgment  of  the  court,  as  these  are  parts  of  every  record 
and  do  not  otherwise  appear.  The  bill  should  also  be  signed  by 
the  presiding  judge  in  such  manner  as  to  show  that  it  was  intend- 
ed as  a  bill  of  exceptions.     Weems  r.  Weein.^,  104. 

4.  What  is  not  a  bill  of  exceptions. — Where  the  caption  of  a  record  sent 

to  this  court  on  appeal,  after  stating  the  style  of  the  case,  the  term 
of  the  court,  and  the  name  of  the  presiding  judge,  is  in  these 
words:  "On  the  trial  of  this  cause  the  following  proceedings 
were  had  "  ;  and  then  follow  a  motion  to  have  counsel  assigned  to 
defend  for  the  defendant,  who  was  a  non  compos,  the  assignment 
of  counsel,  and  then  Hie  process,  pleadings  and  judgment-entry 
and  the  other  proceedings  in  the  cause,  in  con.^ecutive  order ;  to 
which  is  added  the  following  words:  "And  the  defendant's  at- 
torneys now  assign  each  and  all  of  the  said  ridings  of  the  court  as 
errors,  (Signed)  Wm.  L.  Whitlock,"  held,  that  this  can  not  be 
regarded  as  a  bill  of  exceptions,  as  it  fails  to  express  directly,  or 
by  implication,  that  it  was  so  intended..  lb.  104. 
6.  Error  in  charging  upon  effect  of  the  testimony ;  when  not  shoion. 
Where  the  bill  of  exceptions  does  not  purport  to  state  all  the  evi- 
dence which  was  introduced  on  the  first  trial,  this  court  can  not 
affirm  that  the  lower  court  erred  in  refusing  a  general  charge  upon 
the  eff'ect  of  the  testimony,  requested  bv  one  of  the  parties.  Tat- 
tle V.  Walker,  172. 

6.  Bill  of  exceptions  ;   when  recital  nhows  that  all  the  evidence  is  set  out. 

A  recital  in  a  bill  of  exceptions,  that  "  the  foregoing  evidence  be- 
ing before  the  jury."  the  court  gave  certain  charges  therein  set  out, 
shows  with  sufficient  certainty,  that  the  evidence  recited  in  the 
bill  was,  in  substance,  all  that  was  introduced  on  the  trial.  Ale.r- 
ande.r  v.   \Mieeler,  332. 

7.  Wlien  the  record  of  charges  may  be  looked  to,  in  aid  of  bill  of  excep- 

tions.— Where  the  bill  of  exceptions  shows  that  exceptions  were  re- 
served to  charges  asked  by  appellant  and  refused  by  the  court,  but 
fails  to  show  that  such  charges  were  moved  for  in  writing,  and  it  is 
shown  by  other  parts  of  the  record,  that  charges  corresponding  to 
those  copied  in  the  bill  of  exceptions,  were  asked  in  writing,  and 
that  the  presiding  judge  had  severally  written  "refused  "  on  them 
and  signed  his  name  thereto,  the  bill  of  exceptions  comes  to  the 
aid  of  such  charges  and  shows  that  proper  exceptions  were  reserved 
to  the  refusal  thereof.  Mobile  Savings  Bank  v.  Fry,  348. 
•  9>.  Generjal  exception  to  charge,  v>hat  is,  and  its  effect. — When  the  gene- 
ral charge  of  the  court  enunciates  distinct  propositions  of  law,  which 
are  separable,  one  from  the  other,  and  consists  of  several  para- 
graphs, which  are  neither  numbered  nor  otherwise  marked,  so  as  to 
de.signate  the  parts  into  which  the  charge  is  divided,  an  exception 
thereto  in  these  words :  "  To  which  charge  the  defendant  excepted, 
separately  and  severally,  and  as  a  whole,"  is  only  a  general  excep- 
tion to  the  entire  charge,  and  can  not  avail,  on  appeal,  unless  each 
part  of  the  charge  is  erroneous.     Smith  v.  Sweeney,  524. 
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9.  General  exception  to  the  refusal  of  several  charges  unavailable,  when 
one  is  incorrect. — Where  several  written  charges  were  asked,  some 
of  which  were  given  and  the  others  refused,  an  exception  to  the 
ruHngs  of  the  court  thereon  in  these  words :  "  Which  charges  were 
refused  by  the  court,  and  to  which  refusal  the  defendant  excepted," 
is  only  a  general  exception  to  "a  mass  of  charges  refused,"  and 
the  party  excepting  can  take  nothing  thereby,  if  any  one  of  the 
charges  asserts  an  incorrect  legal  proposition.     lb.  524. 

10.  Should  be  reserved  on  application  for  mandamus. — The  proper  prac- 

tice,  where  a  party  desires  to  review  the  refusal  of  inferior  tribunal 
to  award  mandamus,  is  for  the  petitioner  to  reserve  a  bill  of  excep- 
tions ;  and  in  the  absence  thereof,  the  case  is  not  properly  pre- 
sented for  the  consideration  of  this  court.     Ex  parte  Smith,  528. 

11.  When  charge  requested  is  presumed  to  be  erroneous. — AVhere  the  bill 

of  exceptions  fails  to  set  out  all  the  evidence,  a  charge  requested 
by  the  appellant  and  refused  by  the  court,  will  be  presumed  to  be 
abstract,  when  it  is  not  supported  by  the  evidence  which  is  set  out 
in  the  bill  of  exceptions.     Face  &  Cox  v.  The  State,  231. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Bill  of  exchange  ;  when  bona  fide  holder  not  affected  by  illegal  consid- 

eration at  common  laiv. — At  common  law,  a  ftono  _/?c?e  holder  of  a 
bill  of  exchange,  founded  on  a  gambling  consideration,  which  ren- 
dered the  bill  void  as  between  the  immediate  parties,  can  not  be 
affected  by  such  illegal  consideration.     Hawley  v.  Bibb,  52. 

2.  Bill  of  exchange  founded  on  a  loan   or  advance  of  money  to  bet  as  a 

ivager  ;  its  validity. — If  a  party  employ  a  broker  to  make  for  him 
contracts  for  the  delivery  of  cotton,  and  gives  to  such  broker  his 
acceptance  of  a  bill  of  exchange  to  be  discounted  and  used  in  mak- 
ing such  contracts ;  and  if  at  the  time  it  was  his  purpose,  as  was 
known  to  the  broker,  neither  to  actually  buy  nor  sell  cotton,  nor  to 
receive  or  deliver  it,  but  simply  to  stake  margins  to  cover  differ- 
ences in  price,  and,  on  final  settlement,  merely  to  receive  or  pay  the 
difference  between  the  contract  price  and  the  market  price  at  the 
time  fixed  by  the  contract  for  delivery, — the  consideration  of  the 
bill  of  exchange  would  represent  a  loan  or  advance  of  money  to 
bet  or  stake  as  a  wager  on  the  future  price  of  cotton  ;  and  if  the 
contract  further  contemplates  that  the  money  is  to  l)e  advanced  and 
loaned  in  this  State,  upon  transactions  to  be  made  here,  the  bill  of 
exchange  would  fall  within  the  interdiction  of  the  statute,  and 
would  be  void  in  the  hands  of  an  innocent  holder  for  value.    lb.  52. 

3.  Consideration  ;  parol  evidence. — In  a  suit  at  law  on  a  promissory 

note,  in  which  the  consideration  is  stated,  it  is  admissible  to  show 
by  parol  evidence  a  valuable  consideration  for  the  note,  differing 
from  that  expressed  therein.     Ramsey  v.  Young,  157. 

4.  Note  payable  one  day  after  date;  not  an  extension  of  debt. — A  note 

payable  one  day  after  date,  given  for  an  ascertained  balance  on  a 
settlement  of  pre-existing  demands,  is  not  such  an  extension  of  the 
debt  as  will  constitute  a  mortgagee  in  a  mortgage  executed  contem- 
poraneously with  the  note,  and  as  security  therefor,  a  purchaser. 
Sweeney  v.  Bixler,  539. 

BONDS.' 

1.  Bond  of  tax  collector  ;  failure  to  collect  a  breach  of  his  official  bond. 
The  duty  of  collecting  the  taxes  is  as  imperative  on  the  collector  as 
is  the  duty  of  honestly  accounting  therefor,  when  collected  ;  and  a 
failure  to  collect,  within  the  period  prescribed  by  law,  the  taxes 
which,  under  the  law,  he  is  required  to  collect,  is  a  breach  of  the 
condition  of  his  official  bond,  equally  with  a  failure  to  pay  over  the 
taxes  when  collected.     The  State  v.  Lott,  lAT. 
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2.  Same  ;  §  4H  of  Code  of  1876  construed ;  whenfnal  settlement  must  be 

made. — Under  section  414  of  the  Code  of  1876,  it  is  the  duty  of  the 
collector,  on  or  before  the  first  day  of  May  of  each  year,  to  make  a 
final  settlement  with  the  auditor  of  the  taxes  of  the  preceding  year, 
and  to  pay  over  to  the  treasurer  the  balance  due  from  him  on  ac- 
count thereof ;  and  a  failure  on  his  part  to  make  such  settlement 
and  to  pay  over  such  balance  on  or  before  that  day,  whether  re- 
sulting from  his  want  of  fidelity  in  accounting  for  the  money  col- 
lected, or  from  his  want  of  diligence  in  collecting,  is  a  breach  of 
the  condition  of  his  official  bond,  casting  upon  the  obhgors  the 
duty  and  liability  of  making  compensation  for  any  injury  sustained 
therefrom  by  the  State.     Ih.  147. 

3.  Same ;  vhen  interest  recoverable. — Where  a  tax  collector  fails  to  make 

a  final  settlement  with  the  auditor,  on  or  before  the  first  day  of 
May,  of  the  taxes  of  the  preceding  year,  and  to  pay  over  to  the 
treasurer  the  balance  due  from  him  on  account  thereof,  as  required 
by  section  414  of  the  Code  of  1876,  he  and  the  sureties  on  his  offi- 
cial bond  are  liable  for  interest  from  that  day  on  the  balance  then 
due  from  him  to  the  State  on  account  of  such  taxes.    lb.  147. 

See  Attachmext  Bond. 
BROKER.     See  Agency,  1,  2. 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  T?ie  act  incorporating  The  Montgomery  Mutual  Building  and  Loan 

Association,  not  violative  of  constitution. — The  act  of  the  General 
Assembly  entitled  ' '  An  act  to  incorporate  The  Montgomery  Mu- 
tual Building  and  Loan  Association,"  approved  Februarv'  11th, 
1867  (Pamph.  Acts,  1866-7,  p.  408),  had  but  one  subject,  which 
the  title  with  clearness  indicates,  though  it  may  not  indicate  the 
objects  the  corporation  is  designed  to  accomplish,  or  the  powers 
with  which  it  is  to  be  invested,  or  the  agency  to  be  employed,  or 
the  mode  to  be  pursued  in  exercising  the  powers.  These  are  inci- 
dents necessarily  pertaining  to  corporate  existence — parts  of  the 
general  subject  expressed  in  the  title.  This  act  did  not,  therefore, 
offend  such  constitutional  .provision.  Montgomery  M.  B.  dc  L. 
Ass^n  V.  Robinson,  413. 

2.  When  purchase  of  advance  or  loan  not  usurious. — "Where,  by  act  of 

the  General  Assenibly  incorporating  a  Ijuilding  and  loan  association, 
authority  was  given  to  expose  to  sale,  at  each  monthly  meeting 
of  the  association,  the  amount  paid  into  the  treasury,  at  public 
outcrj^  to  the  highest  bidder  among  the  members,  each  of  whom 
was  authorized,  for  each  and  every  share  of  stock  held  by  him,  to 
purchase  an  advance  of  two  hundred  dollars  and  no  more ;  and  the 
stockholder  purchasing  such  loan  or  advance,  was  thereby  required 
to  allow  the  premium  at  which  he  had  bid  in  such  advance  or  loan, 
to  be  deducted,  and  to  give  his  note  for  the  amount  of  such  ad- 
vance, and  to  pay,  in  addition  to  the  monthly  dues  required  from 
all  members,  one  dollar  and  thirty-three  an({  one-third  cents  per 
month  for  each  share  of  stock,  or  at  the  rate  of  eight  per  cent,  per 
annum,  on  the  whole  amount,  including  the  premmm,— such  a 
transaction,  having  legislative  sanction,  is  free  from  usurv.  76. 
413. 
■3.  Provisions  of  charter  construed. — Under  a  provision  in  the  charter  of 
a  building  and  loan  association,  enacted  by  the  General  Assembly, 
that,  in  the  event  of  the  death  of  a  stockholder,  who  had  obtained 
an  advance,  his  heirs  or  legal  representatives  were  entitled  to  con- 
tinue the  relation  of  stockholder,  the  death  of  a  member  operates 
a  dissolution  of  his  membership,  terminating  his  connection  with 
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the  association  ;  and  upon  liis  heirs  or  devisees,  and  not  upon  his 
personal  representative,  is  conferred  the  privilege  of  succeeding 
to,  or  continuing  the  membership.  And  if  such  privilege  is  exer- 
cised by  the  heirs  or  devisees,  they  become  members,  not  in  a 
representative  capacity,  but  in  their  own  right;  and  they  are 
subject  individually  to  the  duties  and  liabilities  of  membership. 
lb.  413. 

4.  Same. — Where  the  charter  of  such  association  further  provides, 
that,  if  the  heirs  or  devisees  were  unable  or  unwilling  to  continue 
the  membership  of  a  deceased  stockholder,  who  had  obtained  a 
loan,  or  advance,  the  association  is  required  to  act  as  if  default  had 
occurred  while  the  stockholder  was  living,  and  it  also  provides  that 
a  stockholder  may  redeem  his  propertj'  mortgaged  to  secure  such 
loan  or  advance,  by  payment  of  such  a  sum  of  money  as  would, 
at  the  rate  of  premium  at  which  the  corporate  funds  were  selling 
at  the  time  of  redemption,  produce  the  same  monthly  interest  as 
tiiat  which  the  stockholder  had  been  paying  on  the  advance,  in  no 
event  being  less  than  the  net  sum  advanced, — the  association  can 
not  neglect  or  delay  indefinitely  the  foreclosure  of  the  mortgage, 
and  thus  suffer  dues,  interest  and  fines  to  accumulate,  increasing 
the  mortgage  debt  and  burdening  the  equity  of  redemption ;  but 
it  must  proceed  to  a  foreclosure  of  the  mortgage.     lb.  413. 

6.  Same. — In  sucli  case,  the  liability  of  the  mortgaged  premises  is  the 
same  amount  that  could  have  demanded  of  the  clecedent,  if,  at  the 
instant  of  his  death,  he  had  offered  to  redeem.     lb.  413. 

6.  What  by-la)cs  valid. — By-laws  adopted  l)y  a  corporation  organized 

as  a  building  and  loan  association,  under  Art.  7,  Chap.  1,  Title  2, 
Part  2,  of  the  Code  of  1876,  providing  that  loans  of  the  money  in 
the  treasury  shall,  at  stated  times,  at  meetings  of  its  members,  be 
sold  at  public  outcry  to  the  highest  bidder ;  that  the  premium  bid 
shall  not  be  less  than  $1.00  per  share  per  month ;  that  the  share- 
holder bidding  the  highest  premium  shall  be  entitled  to  receive  as 
a  loan  the  full  amount  of  $200.00  per  share  for  each  share  held  by 
him  ;  that  the  borrower  shall  pay  interest  on  such  loan  at  the  rate 
of  six  per  cent,  per  annum,  payable  monthly,  and  also  the  pre- 
mium at  which  he  bid  in  such  loan,  such  premium  also  payable 
monthly, — are  authorized  by  the  statute  under  which  the  associa- 
tion was  incorporated.     Security  Loan  Ai^sociation  r.  Lake,  456. 

7.  When  jjremiums  on  loans  not  usury. — When  the  legislature  author- 

ized corporations  incorporated  under  the  general  law,  as  building 
and  loan  associations,  to  sell  loans  of  its  funds  to  the  sharehold- 
ers at  the  highest  bid,  that  body  thereby  authorized  such  corpora- 
tions to  demand  and  recover  whatever  premium  the  purchaser 
bound  himself  to  pay;  and  the  transaction,  being  thus  legalized, 
is  taken  out  of  the  operation  of  the  statutes  against  usurv.  lb. 
456. 

8.  Hoiv  member  can  withdraw  and  have  loan  cancelled. — A  by-law  of 

such  corporation,  providing  that  a  shareholder,  who  has  obtained 
a  loan,  may  withdraw  from  the  association  and  have  his  loan  can- 
celled, by  payment  to  the  association  of  the  amount  of  the  loan, 
less  the  amount  of  monev  which  he  has  paid  in  as  monthly  install- 
ments on  the  stock  held  by  him,  reserves  to  the  shareholder  a 
privilege  which  he  may  exercise  or  not,  at  his  pleasure.  If  he 
elect  to  exercise  it,  he  must  comply  with  the  terms  thereby  pre- 
scribed, which  were  voluntarily  assumed  by  him,  when  he  ob- 
tained the  loan.  Under  this  by-law,  the  shareholder  is  entitled 
to  have  his  loan  credited  with  the  money  which  he  has  paid  in  as 
monthly  installments  on  his  stock,  but  not  with  money  which  he 
has  paid  for  and  on  account  of  the  premiums  at  which  he  bid  in 
his  loan.     lb.  456. 
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See  Criminal  Law. 

CANCELLATION  OF  DEEDS. 
See  Chancery. 

CARRYING  CONCEALED  WEAPONS. 
See  Criminal  Law. 

CHANCERY. 

I.    Jurisdiction  and  Gereral  Principles 

1.  When  courts  of  equity  will  not  re-open  decrees  of  courts  of  probate. 

In  the  absence  of  facts  and  circumstances  showing  that  a  decree 
of  the  court  of  probate  is  inequitable,  of  which  the  party  com- 
plaining could  not  have  availed  himself  in  that  cause,  when  the 
decree  was  rendered,  and  that  he  is  without  fault  or  neglect,  a  court 
of  equity  can  not  re-open  the  litigation  the  decree  was  intended  to 
close.     Lowe  v.  Guice,  80. 

2.  Same. — After  the  confirmation  by  the  court  of  probate  of  the  sale  of 

lands  by  an  administrator  under  former  decree  of  that  court,  mere 
inadequacy  of  the  price  for  which  the  lands  were  sold  is  not  a  suf- 
ficient ground  to  authorize  a  court  of  equity  to  intervene  to  vacate 
the  sale,  there  being  an  absence  of  all  unfairness,  and  the  parties 
interested  not  being  surprised.     Ih.  80. 

3.  Divorce  in  favor  of  the  wife  ;  degrading  charges  against  her,  uyithout 

violence,  no  ground  for. — Charges  made  by  the  husband  against 
the  wife,  although  degrading  and  humiliating  in  their  character, 
are  not,  by  themselves,  sufficient  to  authorize  a  divorce  under  sec- 
tion 2687  of  the  Code ;  but  there  must  be  actual  violence  inflicted 
on  the  person  of  the  wife,  attended  with  danger  to  her  life  or 
health,  or  such  conduct  on  the  part  of  the  husband  as  generates 
a  reasonable  apprehension  of  such  violence.     Folmar  v.  Folmar,  84. 

4.  Same ;  when  insulting  or  offensive  language  competent  evidence. — If, 

however,  in  such  case,  there  is  proof  of  personal  violence,  actual 
or  threatened,  insulting  or  offensive  language  is  competent  evi- 
dence in  aid  of  it.     lb.  84. 

5.  Bill  in  equity  to  enjoin  aetion  at  laic  and  to  remove  cloud  from  title ; 

when  it  urill  be  entertained. — In  this  case  the  bill  was  filed  by  judg- 
ment creditors  who  had  redeemed  lands  sold  under  a  power  con- 
tained in  a  mortgage  from  the  purchaser,  and  had  been  let  into 
possession,  to  enjoin  an  action  of  ejectment  brought  against  them 
by  alienees  of  the  mortgagor,  his  daughters,  claiming  under  a  deed 
executed  prior  to  the  mortgage,  reciting  a  valuable  consideration, 
but  which  was  not  recorded  until  after  the  mortgage  was  executed, 
and  more  than  three  months  after  its  execution  ;  and  to  have  the 
deed  declared  fraudulent  and  void,  and  cancelled  as  a  cloud  upon 
the  complainants'  title.  The  bill  also  charges,  and  the  evidence 
tends  to  prove,  that  the  deed  was  voluntary,  and  fraudulent.  Held, 
that  the  bill  contained  equity,  and  the  complainants  were  entitled 
to  an  injunction  of  the  suit  at  law,  and  a  cancellation  of  the  deed 
as  a  cloud  upon  their  title.  (Stone,  J.,  dissenting.)  Lehman, 
Durr  &  Co.  v.  Shook,  486. 

6.  C  loud  upon  the  title ;  jurisdiction  of  court  of  equity  to  remove. — While 

it  is  true  that  the  jurisdiction  of  a  court  of  equity  can  not  be  in- 
voked, when  the  sole  ground  of  equitable  interference  is  the  re- 
moval of  a  cloud  from  the  title,  unless  the  complainant  is  at  the 
time  in  possession,  the  rule  is  different,  when  other  distinct  grounds 
of  jurisdiction  are  averred.  In  such  case,  the  court,  having  as- 
sumed jurisdiction  for  one  purpose,  will  retain  it,  that  the  whole 
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litigation  may  be  settled,  and  complete  justice  be  done  between 
the  parties.     Shipmaii  v.  Furniss,  555. 

7.  Same. — Hence,  a  court  of  equity  will  entertain  a  bill  filed  to  have  a 

deed  cancelled,  the  execution  of  which  is  shown  by  proper  aver- 
ments to  have  been  procured  by  fraud  and  undue  inflence,  not- 
withstanding the  fact,  that  the  complainant  is  out  of  possession. 
lb.  555. 

8.  Parties  hearing  towards  each  other  confidential  relations  ;  dealings  be- 

tween.— The  rule,  that  dealings  between  parties  bearing  towards 
each  other  confidential  relations  will  be  jealously  watched  by  the 
courts,  is  not  confined  to  relations  strictly  fiduciary,  but  extends 
to  "all  the  variety  of  relations  in  which  dominion  may  be  exer- 
cised by  one  person  over  another."     Ih.  555. 

9.  Undue  influence  ;  when  inferred. — While  undue  influence  is  a  species 

of  constructive  fraud  which  the  courts  will  not  undertake  to  de- 
fine by  any  fixed  principles,  its  exercise  may  be  inferred  in  all 
cases  of  confidential,  or  quasi  confidential  relations,  where  the 
power  of  the  person  receiving  a  gift,  or  other  like  benefit,  has  been 
so  exercised  over  the  mind  of  the  donor  as,  by  improper  arts  or 
circumvention,  to  have  induced  him  to  confer  the  benefaction  con- 
trary to  his  deliberate  judgment,  reason  and  discretion.     Jb.  555. 

10.  Same ;  burden  of  proof. — AVhere  one,  living  in  illicit  sexual  rela- 

tions with  another,  gives  to  such  person  property  of  considerable 
value,  especially  where  the  donor,  in  n  aking  the  gift,  excludes 
natural  objects  of  his  bounty,  the  transaction  will  be  viewed  by  a 
court  of  equity  with  such  suspicion,  as  to  cast  on  the  donee  the 
burden  of  i)roving  that  the  donation  was  the  result  of  free  volition, 
and  was  not  superinduced  by  fraud  or  undue  influence.     lb.  555. 

11.  Same;  when  deed  obtained  by. — Where  a  yovmg  man,  addicted  to 

strong  drink  and  lewd  dissipation,  the  excessive  indulgence  in 
which  had  impaired  both  his  mind  and  body,  executed  a  deed  of 
gift  conveying  a  large  and  valuable  tract  of  land,  constituting  sub- 
stantially all  his  property,  to  a  common  prostitute,  who  had  and 
exercised  over  him  a  strong  influence,  and  with  whcm  he  had  been 
living  for  some  time  as  his  wife  under  a  marriage  ceremony  which 
was  void  by  reason  of  her  j^rior  marriage  with  another  who  was 
still  living,  the  grantor  thereby  preferring  her  to  the  exclusion  of 
his  own  blood  relations,  the  transaction  not  only  challenges  the 
duty  of  the  courts  to  watchfulness  and  jealousy  in  scanning  the 
circumstances  under  which  the  deed  was  executed,  but  is  persua- 
sive to  impress  the  judicial  mind  with  a  conviction,  that  the  will 
and  judgment  of  the  grantor  were  brought  under  illegitmate  con- 
straint in  producing  so  unnatural  a  result.     lb.  555. 

12.  Same. — In  such  case,  if  the  donor  executed  the  deed  with  an  honest 

belief  that  his  marriage  ■>■  h  the  donee  was  lawful  and  valid,  he 
executed  it  under  a  false  n  I  fraudulent  hypothesis,  and,  for  this 
reason,  the  deed  could  be  avoided,  as  having  been  procured  by  ar- 
tifice, circumvention  and  fraud.     lb.  555. 

13.  Deed  to  grantor's  paramour ;  ichen  void. — And  if  he  was  aware  of 

the  illegality  of  his  marriage,  the  deed  must  be  construed,  under 
all  the  facts  of  the  case,  to  have  been  made  in  contemplation  of 
»  the  continuance  of  their  adulterous  intercourse,  thus  presenting 

the  case  of  an  executed  contract,  founded  upon  an  illegal  consid- 
eration, against  which  a  court  of  equity  will  grant  relief,  when,  by 
imdue  influence,  the  donee  has  procured  its  execution.     lb.  555. 

14.  Specific  performance ;    indebtedness   on   other   accounts    no    defense. 

Specific  performance  of  a  contract  can  not  be  resisted,  by  showing 
that  the  complainant  is  indebted  to  the  defendant  on  other  ac- 
counts, wliich  are  not  connected  witli  the  contract,  of  which  spe- 
cific performance  is  sought.     Kight  v.  Luke,  4'23. 
40 
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15-  Specific  performance  of  contract  for  conveyance  of  land ;  tvliat  debts 
may  he  set  up  in  defense  of. — L.  purchased  of  B.  a  tract  of  land  sit- 
uate in  this  State  for  $5000,  and  gave  liis  notes  for  the  purchase- 
money,  B.  executing  a  bond  to  make  title  on  payment  of  the  notes. 
L.  then  sold  and  conveyed  to  B.  a  tract  of  lancl  situate  in  Georgia 
for  $2000,  and  this  sum  was  by  agreement  applied  to  the  payment 
for  the  lands  which  B.  had  sold  to  L.  At  the  time  of  this  last  sale 
K.  held  a  mortgage  on  the  Georgia  lands,  exe<'uted  to  him  by 
L.  to  secure  $500  and  accrued  interest ;  and  afterwards  K.  acquired 
another  claim  against  L.  for  $100,  and  also  became  the  owner  of 
the  notes  which  L.  had  given  to  B.  for  the  Alabama  lands,  on 
which  was  entered  the  credit  of  $3000.  Before  K.  had  acquired 
these  notes,  he  had  made  an  agreement  with  L.  to  purchase  from 
liim  two  parcels  of  the  lands  sold  by  B.  to  L.  at  an  agreed  price  for 
each.  The  three  parties,  B.,  L.  and  K.,  then  came  together,  and 
L.  executed  his  note  to  K.  for  $700,  payable  in  cotton,  in  consid- 
eration of  the  $500  note  secured  by  mortgage  on  the  Georgia  lands, 
and  of  the  other  debt  of  $100  which  K.  had  acquired  ;  and  there- 
upon, by  agreement  between  the  parties,  B.  conveyed  the  lands 
which  L.  had  purchased  from  him  to  K.,  and  K.  went  into  posses- 
sion of  the  two  parcels  which  he  had  purchased  from  L.  and  the 
latter  retained  possession  of  the  balance.  In  a  bill  filed  by  L. 
against  K.,  it  is  averred  that  the  price  of  the  two  parcels  which  the 
latter  had  purchased  trom  the  former,  should  be  credited  on  the 
balance  due  on  the  purcha.se-money  notes  given  to  B.,  then  held 
by  K.,  and  that  B.  had  executed  the  deed  to  K.  on  the  agreed 
condition  that  when  L.  had  paid  such  balance,  K.  was  to  convey 
all  the  lands  to  L.  except  the  two  parcels  purchased  by  him  from 
L.  The  bill  also  avers  the  payment  of  such  balance,  and  prays 
a  specific  performance  of  the  contract  to  convey.  In  answer  to  the 
bill  K.  averred  that  the  deed  was  made  to  him  by  B.,  not  only  to 
vest  title  in  him  to  the  two  parcels  which  he  had  purchased  from  L. , 
but  also  as  security  for  the  balance  due  on  the  purchase-money 
.  notes  given  by  L.  to  B.  then  held  by  him,  and  for  the  payment  of 
the  said  $700  note,  payable  in  cotton ;  and  that  no  part  of  said 
debts  had  been  paid.  He  further  averred  that  he  had  not  credited 
on  the  purchase-money  notes  the  amomits  he  had  agreed  to  pay  for 
the  two  parcels  purchased  from  L.  because  of  certain  damages  al- 
leged to  have  been  sustained  by  him  by  reason  of  misrepresenta- 
tions made  by  L.  to  him  touching  the  location  of,  and  number  of 
acres  contained  in,  one  of  the  parcels*60  purchased  by  him.  The 
cause  having  been  heard  on  bill  and  answer,  the  chancellor  caused 
to  be  entered  a  decree  of  reference,  directing  the  register  to  con- 
fine the  evidence  and  the  account  to  the  inquiry  of  what  was  due 
and  unpaid  on  the  purchase-money  notes  given  by  L.  to  B.     Held, 

(a)  That  the  chancellor  erred  in  thus  confining  the  evidence 
and  account. 

(6)  That,  if  the  averments  contained  in  the  answer  be  true,  the 
note  for  $700  was  not  an  outside  or  independent  transaction,  but 
was  so  connected  with  the  contract  for  the  conveyance  of  the  land, 
that  the  complainant  will  be  required  to  pay  it  before  he  can  co- 
erce specific  performance.  < 

(c)  That  if  the  defendant  can  prove  the  misrepresentations  in 
reference  to  the  quantity  and  boundaries  of  the  land  purchased  by 
hirh  from  the  complainant,  as  alleged  in  his  ^swer,  then,  to  the 
extent  he  was  injured  thereby,  he  would  have  the  right  to  have 
the  price  agreed  to  be  paid  therefor  abated,  and  thus  increase  the 
balance  due  on  the  purchase-money  notes  given  by  the  complainant 
toB. 

id)  That  if  the  averments  of  the  answer  be  true,  the  complain- 
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ant  can  obtain  no  relief  without  amending  his  bill,  so  as  to  corres- 
pond with  the  facts. 

16.  Vendee  under  contract  of  purchase,  the  equitable  owner. — When  a 

valid  contract  for  the  purchase  of  lands  has  been  made,  the  vendor 
covenanting  to  make  title  on  the  payment  of  the  purchase-money 
at  a  future  day,  a  court  of  equity,  acting  on  its  maxim  of  treating 
that  as  done,  which  the  parties  contemplate  shall  be  done  in  the 
final  execution  and  consummation  of  the  contract,  regards,  for 
most  purposes,  the  contract  as  specifically  executed,  and  considers 
the  vendor  the  owner  of  the  purchase-money,  and  the  vendee  as 
the  equitable  owner  of  the  land,  attaching  to  the  land  a  trust  in 
favor  of  the  vendee,  wl^ch  not  only  binds  the  land  while  the  legal 
estate  remains  in  the  vendor,  but  which  also  binds  every  one 
claiming  under  him,  except  a  bona  fide  purchaser  without  notice. 
Wimbish  V.  Montgomery  B.  d*  L.  Association,  575. 

17.  When  a  court  of  equity  will  enforce  the  interest  of  a  cestui  que  trust 

growing  out  of  a  voluntary  agreement. — While  a  court  of  equity  will 
not,  as  a  general  rule,  aid  a  mere  volunteer  in  the  enforcement  of 
an  executory  agreement,  nor  upon  such  an  agreement,  unsupported 
by  a  valuable  consideration,  will  create  a  trust,  and  establish  the 
relation  of  trustee  and  cestui  que  trust ;  yet,  if  the  trust  is  actually 
created,  is  effectually  constituted,  it  is  irrevocable,  and  a  court  of 
equity  will  enforce  the  equitable  interest  of  the  cestui  que  trust, 
lb.  575. 
.  18.  When  a  party  is  a  mala  fide  purchaser. — The  settled  doctrine  of  a 
court  of  equity  is,  "  that  the  person  who  purchased  an  estate  (al- 
though for  a  valuable  consideration),  after  notice  of  a  prior  equita- 
ble right,  makes  himself  a  mala  fide  purchaser,  and  will  not  be  ena- 
bled, by  getting  in  the  legal  estate,  to  defeat  such  prior  equitable 
interest,  but  will  be  held  a  trustee  for  the  benefit  of  the  person 
whose  right  he  sought  to  defeat."     lb.  575. 

19.  Purchase  of  real  estate  by  husband  in  the  wife's  name  ;  interest  there- 

in.— If  on  the  purchase  of  land  by  the  husband,  he  take  a  bond  for 
title  in  the  wife's  name,  whereby  the  vendor  covenants  on  pay- 
ment of  the  purchase-money  at  a  future  day,  to  make  title  to  her, 
she  is  thereby  invested  with  an  equity  in  the  land ,  which  is  irrevo- 
cable and  indestructible  by  any  subsequent  act  of  the  husband, 
and  which,  on  payment  of  the  purchase-money,  becomes  perfect 
and  entitles  her  to  a  conveyance  of  the  legal  title.  And  if,  on  pay- 
ment of  the  purchase-money  by  the  husband,  though  with  his  own 
funds,  he  deliver  up  the  bond  for  title,  and  at  his  request,  but 
without  the  wife's  knowledge  or  assent,  the  vendor  convey  the  legal 
estate  to  a  third  party,  who,  in  turn,  conveys  it  to  another  in 
mortgage  to  secure  a  loan  then  made,  nominalh^  to  the  mortgagor, 
but,  in  fact,  for  the  use  and  benefit  of  the  husband,  all  parties 
having  full  notice  of  the  wife's  equity,  such  mortgagee,  although  q. 
purchaser  for  a  valuable  consideration,  takes  the  legal  title  mala 
fide,  and  will  not  be  allowed  thereby  to  defeat  the  wife's  prior 
equitable  estate.     lb.  575. 

20.  Damages  for  breach  of  contract ;  vhen  a  court  of  equity  will  decree. 

As  a  general  proposition,  courts  of  equity  will  not  entertain  suits, 
the  sole  object  of  which  is  compensation  for  breaches  of  contract ; 
but  when  the  court  has  acquired  jurisdiction,  as  incidental  to  other 
relief,  or  if  a  peculiar  equity  intervenes,  such  compensation  may  be 
decreed.     Hooper  v.  Savannah  &  Memphis  R.  R.  Co.,  529. 

21.  Relation  of  vendor  and  vendee ;    special  contract  construed   as  cre- 

ating ;  specific  performance  of  contract. — Where  a  railroad  company, 
having  constructed  its  road-bed  through  a  city  lot,  without  having 
first  made  just  compensation  therefor,  entered  into  a  written  con- 
tract with  the  owner,  by  which  the  company  stipulated  to  pay  him 
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a  stated  amount  iu  cash,  and  further,  to  do  and  perform  certain 
work  on  specified  streets  contiguous  to  the  lot  and  necessary  to  ac- 
cess to,  and  egress  from  it,  where  they  were  intersected  by  the 
railroad,  within  a  given  time,  and  under  a  prescribed  penalty ;  and 
in  return  the  owner  was  to  give  the  company  the  right  to  run  their 
road  through  the  lot  on  the  bed  as  graded,  with  a  right  of  way  to 
the  extent  of  twenty-five  feet  from  the  center  of  the  road-bed,  and 
also  the  right  of  the  use  of  another  designated  part  of  the  lot,  the 
owner  retaining  the  legal  title  ;  and  the  company,  having  made  the 
cash  payment,  failed  to  do  the  stipulated  work  on  the  streets, — held, 

(a).  That  the  contract  being  construed  in  view  of  the  relation  of 
the  parties  and  of  their  rights  and  liabilities — a  land-owner  whose 
property  was  liable  to  be  taken  for  public  uses,  and  a  corporation 
having  authority  to  take  and  acquire  it  for  such  uses — the  pay- 
ment to  the  owner  of  the  compensation  he  was  entitled  to  receive, 
partly  in  money,  and  partly  by  the  performance  of  the  stipulated 
work  on  the  streets,  where  intersected  by  the  railroad,  obstructing 
access  to  the  lot  and  impairing  its  value,  was  the  purpose  intended 
to  be  accomplished  by  the  parties. 

(6).  That,  under  the  contract,  the  relation  of  the  parties  is  that 
of  vendor  and  vendee,  the  vendor  having  a  lien  on  the  rights  in  the 
lot  acquired  by  the  vendee,  for  the  unpaid  balance  of  the  con- 
sideration therefor,  which  is  the  diminished  value  of  the  lot  caused 
by  the  obstruction  or  interruption  of  access  to  it  by  the  railroad  in- 
tersecting the  streets ;  and  that  a  court  of  equity  has  jurisdiction  to 
enforce  tliis  lien. 

(c).  That  a  court  of  equity  also  has  jurisdiction  to  enforce  the 
specific  performance  of  the  contract,  and,  as  incidental  thereto,  to 
decree  compensation  for  any  damages  suffered  by  the  owner  from 
the  failure  of  the  company  to  do  the  work  stipulated. 

{d).  That  the  legal  title  not  having  passed  by  the  contract,  but 
having  been  retained  by  the  vendor,  the  company's  title  was,  at 
most,  merely  equitable ;  and  a  mortgagee  of  the  company,  being 
chargeable  with  notice  of  the  nature  and  character  of  the  right, 
title  and  possession  of  the  company,  can  not  be  regarded  as  a  bona 
fide  purchaser  for  a  valuable  consideration,  without  notice ;  but  he 
only  succeeds  to  the  equitable  right  or  title  of  the  company  and 
takes  it  cum  onere.     lb.  529. 

22.  Deposit  of  title  deeds  to  lands  as  security,  void  under  statute  of  frauds. 

The  doctrine  of  the  English  Court  of  Chancery,  that  a  deposit  of 
the  title  deeds  to  lands  for  security  of  a  debt  is  an  equitable  mort- 
gage, is  in  violation  of  the  statute  of  frauds,  and  can  not  be  main- 
tained in  this  State.     Lehman,  Durr  <&:  Co.  v.  Collins,  1211 . 

23.  Bill  to  enforce  vendor's  lien ;  abatement  of  damages  resulting  from 

breach  of  u^arranty. — ^The  measure  of  damages  for  a  breach  of  a 
warranty  in  the  sale  of  lands,  on  eviction  under  an  outstanding 
paramount  title,  is  the  purchase-money,  or  consideration,  with 
interest,  and  the  costs  of  the  ejectment  suit ;  and  on  a  bill  filed  to 
enforce  the  vendor's  lien  for  an  unpaid  balance  of  the  purchase- 
money,  an  abatement  of  the  amount  of  such  damages  may  be  al- 
lowed.    Kingsbury  v.  Milner,  502. 

24.  Same— A  bill  filed  ito  enforce  a  vendor's  lien  for  an  unpaid  balance 

of  purchase-money  against  the  vendee,  who  holds  the  vendor's 
deed  with  warranty,  or  a  bond  for  title,  is  entirely  devoid  of  equity, 
when  it  shows  by  its  averments,  that  the  vendee  had  suffered 
damages  by  reason  of  an  eviction  under  an  outstanding  paramount 
title,  in  an  amount  exceeding  the  amount  claimed  in  the  bill.  lb. 
502. 

25.  Bill  to  enjoin  sale  under  power  ;  when  without  equity. — A  bill  filed  by 

a  mortgagor  seeking  an  account  of  the  amount  due  on  the  mort- 
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gage  debt,  and  an  injunction  of  a  sale  of  the  property  conveyed  by 
the  mortgage,  under  a  power  therein  contained,  is  without  equity, 
when  it  does  not  sliow,  that  the  mortgagee  claimed  more  than 
was  due  on  the  debt ;  or  that  the  accounts  are  so  complicated,  that 
the  parties  can  not  state  them  and  ascertain  the  amount  due ;  or 
that  the  mortgagee  is  making,  or  attempting  to  make,  a  fraudulent 
or  oppressive  use  of  the  mortgage,  or  of  the  power  of  sale  con- 
tained therein.     Security  Loan  Ass'n  v.  Lake,  Ji-oG. 

26.  Bill  carrying  into  execution  former  decree ;  when  it  will  be  entertained. 

A  court  of  equity  will  entertain  a  bill  to  carry  into  execution  a  de- 
cree it  has  pronounced,  when  it  appears  that  from  some  neglect  of 
the  parties  "  to  proceed  upon  the  decree,  their  rights  have  been  so 
embarrassed  by  subsequent  events,  that  no  ordinary  process  of  tho 
court  upon  the  first  decree  will  serve;  and  it  is,  therefore,  neces- 
sary to  have  another  decree  of  the  court,  to  ascertain  and  enforce 
them."     Griffin  v.  Spence;  Adm'r,  393. 

27.  Same;  when  may  he  filed  hy  party  defendant  to  original  suit. — After 

the  rendition  of  a  decree,  by  which  the  rights  of  the  parties  are  as- 
certained, both  complainants  and  defendants  being  equally  enti- 
tled to  the  benefit  thereof,  a  defendant  who  has  an  interest  in  the 
execution  of  the  decree,  or  who  has  rights  involved  which  requires 
a  revivor,  will  be  allowed  to  revive  it  bv  bill  filed  for  that  purpose. 
lb.  393. 

28.  Same ;  in  ivhat  court  should  be  filei. — A  bill  to  revive  and  enforce  a 

decree,  is  anxilary  and  supplemental  in  its  nature  ;  and,  in  order 
that  the  imity  of  the  proceedin.jrs  may  not  be  destroyed,  it  must  be 
filed  in  the  court  in  which  the  decree  was  rendered.     lb.  393. 

29.  Writ  of  assis'ance;  jurisdiction  of  courts  of  equity  to  issue. — A  court 

of  equity  has  authority,  both  by  virtue  of  its  common  law  jurisdic- 
tion and  und  t  th3  express  provisions  of  the  statute,  to  issue 
writs  of  assistance  or  possession,  for  the  purpose  of  enforcing  its 
orders  and  decrees  ;  and  in  the  exercise  of  this  power,  it  can  com- 
pel the  delivery  of  the  possession  of  land  sold  under  its  decrees, 
by  any  of  the  parties  to  the  suit,  by  persons  coming  into  possess- 
ion pendente  lite,  or  by  mere  naked  trespassers.     Hooper  v.  Yonge, 

30.  Same;  exercise  of  the  authority  to  issue  discretionary. — But  authority 

to  issue  writs  of  assistance  is  largely  discretionary,  and  will  not 
ordinarily  be  exercised  without  application  supported  by  afiidavit, 
showing  due  service  of  the  decree  sought  to  be  enforced,  and  that 
it  had  not  been  obeyed  ;  and,  according  to  the  better  practice,  no- 
tice of  the  motion  for  the  issuance  of  the  writ  should  be  given  to 
the  adverse  party.     lb.  4^4- 

31.  Same ;  vjhen  should  be  refused. — The  remedy  afforded  by  the  writ  of 

assistant!  being  summary  in  its  character,  the  writ  should  be  re- 
fused by  the  court,  where  a  purchaser,  seeking  its  aid  to  enforce 
the  delivery  of  the  possession  of  lands  purchased  by  him  under 
the  decree  of  the  court,  has  suffered  several  years  to  elapse  after 
his  purchase  before  filinix  his  application  for  the  writ,  thus  creating 
the  reasonable  presumption,  that  the  party  in  possession  holds  as 
tenant  of  the  purchaser,  or  under  other  like  chiim  of  right,  which 
is  negatived  bv  the  averments  of  the  petition,  or  bv  any  proof. 
Lb.  484. 

32.  Bill  to  enjoin  sale  under  mortgage ;  when  cross  bill  not  necessary  to 

support  decree  of  sale  for  payment  of  mortgage  debt. — Under  a  bill 
filed  by  a  mortgagor  seeking  to  enjoin  a  sale  of  property  conveyed 
Vjy  mortgage  under  a  power  contained  therein,  on  the  grounds  of 
usury  and  payment,  and  offering  to  pay  whatever  sum  miglit  be 
adjudged  to  be  due  on  the  mortgage  debt,  and  sul)mitting  himself 
to  the  jurisdiction  of  the  court,  a  court  of  equity,  deriving  jurisdic- 
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tion  from  such  offer  and  submission,  has  adequate  power,  without 
a  cross  bill,  to  decree  a  sale  of  the  mortgaged  premises  for  a  pay- 
ment of  the  mortgage  debt,  unless  the  same  is  paid  by  the  mort- 
gagor within  the  time  specified  in  the  decree.     Mooney  v'  Walter,  75. 

33.  Settlement  hi/  trustee  of  debt  due  the  trust. — A  settlement  by  a  trustee 

of  a  debt  due  to  him  as  such  trustee,  whereby  he  accepted  a  con- 
veyance of  property  by  the  debtor,  in  payment  of  the  debt,  is,  at 
most,  only  voidable,  at  the  election  of  the  cestui.^  que  trust.  This 
right  of  election  is  personal  to  them,  and  can  not  be  exercised  for 
them  by  other  creditors  of  the  debtor,  who  seek  to  set  aside  the 
conveyance,  and  to  appropriate  to  themselves  the  property  con- 
veyed, to  the  exclusion  of  the  debt,,  in  which  the  cestuis  que  trust 
have  the  beneficial  interest.  Chamberlain  &  Parker  v.  Dorrance, 
40. 

34.  Vendor's  lien  for  unpaid  purchase-money ;  when  it  exists,  and  against 

whom  enforceable. — A  vendor  of  lands,  who  has  not  taken  security, 
although  he  makes  an  absolute  conveyance,  with  a  formal  acknowl- 
edgment that  the  consideration  is  fully  paid,  retains  an  equitable 
lien  for  the  payment  of  the  purchase-money,  which  will  be  en- 
forced against  the  vendee  and  all  persons  claiming  under  him, 
other  than  bona  fide  purchasers  without  notice.  Wilkinson  v.  May, 
33. 

35.  Vendor's  lien ;  party  disputing  must  show  it  has  been  displaced  or 

waived. — Such  lien,  not  being  dependent  upon  a  specific  agree- 
ment for  its  creation,  but  existing  independently  thereof,  and  rest- 
ing on  the  broad  principle  of  equity,  that  one  man  ought  not,  in 
good  conscience,  to  get  and  keep  the  estate  of  another  without 
paying  the  consideration  money,  whoever  resists  the  enforcement 
of  the  lien  assumes  the  burden  of  proving  that  "  it  has  been  in- 
tentionally displaced  or  waived  by  the  consent  of  parties  ;  and  if, 
under  all  the  circumstances,  it  remains  in  doubt,  then  the  lien  at- 
taches."   lb.  33. 

36.  Simple  contract  creditors  ;  prQvisions  of  sections.3886  and  2126  of  the 

Code  may  be  enforced  by  them. — Section  3886  of  the  Code  confers  on 
simple  contract  creditors  without  liens,  the  remedy  which  was 
formerly  accorded  only  to  judgment  creditors,  of  filing  a  bill  to  set 
aside  a  conveyance  or  sale  made  with  intent  to  hinder,  delay  or 
defraud  creditors.  Such  creditors  also  have  the  right  to  assail,  by 
bill  in  equity,  a  general  assignment  for  the  purpose  of  claiming 
the  benefit  of  section  2126  of  the  Code.  Bromherg  Bros.  v.  Heyer 
Bros.,  22. 

37.  Bill  of  revieic ;  its  object  and  effect. — The  object  and  effect  of  a  bill 

of  review,  when  filed  because  of  error  apparent,  or  because  of 
newly  discovered  evidence  pressing  upon  the  matter  in  issue  in 
the  former  suit,  are  the  reversal  of  the  <lecree,  so  far  as  it  is  er- 
roneous, and  to  retry  the  cause  upon  the  original  record  in  the  one 
case,  or,  in  the  other,  upon  the  original  and  new  proof.  McCall  v. 
McCurdy,  65. 

38.  Same  ;  its  averments  and  prayer. — In  bill  of  review  for  error  of  law 

apparent  on  the  record,  if  the  decree  has  not  been  carried  into 
execution,  the  proper  prayer  is  simply  that  the  decree  may  be  re- 
viewed and  reversed;  but  if  the  decree  has  been  executed,  the 
facts  touching  the  execution  thereof  should  be  stated,  and  the 
prayer  of  the  bill  should  be  for  the  further  decree  of  the  court, 
that  the  party  complaining  may  be  put  in  the  condition  in  which 
he  would  have  b?en,  if  th,'  decree  Imd  not  been  executed.     lb.  65. 

39.  Sani'  ;  difference  in  rcrne  ?y  the-^eb;i  afford"d  from  that  of  u-rit  of  error 

or  appeil. — A  bill  of  review  for  error  apparent,  and  a  writ  of  error 
or  an  appeal,  under  our  system,  are  not  conciirrent  and  co-exten- 
sive remedies.     The  errors  which  will  support  the  former,  are  also- 
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available  under  the  latter ;  but  there  are  may  errors  and  irregulari- 
ties, which  will  work  a  reversal  on  error  or  appeal,  that  will  not 
support  a  bill  of  review.     Ih.  65. 

40.  Same ;  what  errors  will  support. — A  bill  of  review  can  not  rest  merely 

on  strict  law,  on  errors  of  form,  or  mere  irregularity  of  proceed- 
ing; but,  in  order  to  sustain  such  a  bill,  there  must  be  error  of  sub- 
stance, error  in  the  conclusions  of  the  court  on  matters  of  law  af- 
fecting thq  rights  of  tlie  party  complaining,  and  it  must  be  ap- 
parent that  he  has  suffered  injury  from  the  error.     lb.  65. 

41.  Same  ;  assignment  of  errors. — It  is  the  settled  practice,  that,  in  a 

bill  of  review  for  errors  apparent,  the  errors  relied  on  for  a  reversal 
must  be  distinctly  pointed  out;  and  that  none,  other  than  those 
specifically  assigned,  will  be  noticed  or  considered.     lb.  65. 

42.  Same;  ivhai  error  will  not  support. — The  personal  representative  of 

the  deceased  mortgagor  is  a  necessary  party  to  a  bill  to  foreclose, 
unless  it  is  affirmatively  shown  that  the  personal  assets  can  not, 
in  any  event,  be  made  liable  for  any  part  of  the  mortgage  debt; 
and  the  failure  to  make  him  a  party  may  be  taken  advantage  of  by 
the  heirs,  by  demurrer  on  the  hearing,  or  on  appeal ;  but  it  would  not 
be  error  on  which  to  found  a  bill  of  review,  at  their  instance,  un- 
less it  is  shown,  that  the  non-joinder  has  injuriously  affected  their 
rights.     /  b.  65. 

43.  Appointment  of  administrator  ad  litem  nugatory  prior  to  statute  au- 

thorizing it. — The  appointment  of  an  administrator  ad  litem  prior 
to  the  passage  of  the  statute  authorizing  it,  was  nugatory,  and  con- 
ferred no  right  upon  the  party  appointed  to  represent  the  decedent, 
of  whose  estate  he  was  appointed  such  administrator.     lb.  65. 

44.  Infant  defendants  ;  when  process  can  be  served  on  their  mother  for 

them. — When  the  widow  of  a  deceased  mortgagor  is  made  a  party 
to  a  bill  for  foreclosure,  because  an  assignment  of  dower  to  her  is 
prayed,  her  interest  is  not  adverse  to  that  of  the  infant  heirs  ;  and 
process  for  them,  they  residing  with  her,  was,  in  such  case,  prop- 
erly served  on  her  under  the  former  rule  of  practice.  (Rule  20, 
Rev.  Code,  p.  825).     lb.  65. 

45.  Appointment  of  guardian  ad  litem  :  must  affirmatively  appear  on  op- 

peal,  but  not  so,  on  a  bill  of  review. — A  decree  against  an  infant  will 
be  reversed  on  error  or  appeal,  unless  the  record  affirmatively 
shows  the  appointment  of  a  guardian  «d  litem,  for  him,  and  such 
appointment  will  not  be  inferred  from  the  fact  that  an  answer  was 
filed  by  a  person  styling  himself  guardian  ad  litem  ;  but  when  the 
record  shows,  that  an  answer  was  filed,  and  defense  made,  by  a 
person  acting  as  guardian  ad  litem,  the  failure  of  the  record  to 
show  his  appointment  by  the  court,  is  not  an  error  which  will  sup- 
port a  bill  of  review,     lb.  65. 

46.  Decree  of  foreclosure  in  mortgaged  lands  descended  to  infants ;  tvhen 

error  in^vill  not  support  a  bill  of  review. — When  lands,  mortgaged 
by  the  ancestor,  have  descended  to  infants,  it  is  error  to  render  a 
decree  of  foreclosure  and  sale  of  such  lands,  when  susceptible  of 
division,  without  an  inquiry  by  the  register,  upon  a  reference, 
whether  a  sale  of  the  entire  premises,  or  of  a  part  only,  is  neces- 
sary, and  if  of  a  i)art  only,  wliat  part  it  would  be  most  beneficial 
to  them  to  sell ;  and  this  error  would  reverse  the  decree  on  appeal ; 
but  it  is  not  such  an  error  as  will  support  a  bill  of  review,  where 
it  does  not  appear  that  any  real  injury  was  done  to  the  infants  by 
the  omission  to  order  the  inquiry,     ih.  65. 

47.  Surety  of  an    executor;    when  equity  «f  is  subordinate  to  rights  of 

alienees  of  principal  in  lands  devised  by  testator. — A  surety  of  an 
executor,  who  has  paid  a  judgment  rendered  against  them,  both 
principal  and  surety,  on  a  debt  due  by  the  testator,  and  has  taken 
an  assignment  thereof  to  himself,  may,  by  bill  in  eijuity,  alleging 
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the  insolvency  of  the  executor,  (such  executor  being  also  a  devisee 
under  the  will  of  the  the  testator),  reach  and  subject  the  individual 
interest  of  such  executor  in  lands  devised  by  the  testator,  so  long 
as  such  executor  remains  the  owner  thereof.  But  when  it  is  shown 
that  such  executor  has  aliened  to  others  the  lands  devised  to  him, 
upon  considerations  not  assailed,  and  has  thus  parted  with  his  in- 
terest therein,  without  fraud,  the  alienees  have  not  only  the  legal 
estate  in  such  lands,  but  also  an  equity  equal,  at  least,  to  any  eq- 
uity that  can  be  preferred  by  the  surety.     Vanderveer  v.  Ware,  38. 

See  Bankruptcy. 

II.     Pleading  and  Practice. 

I.      BILL   AND   PARTIES   THERETO. 

48.  Right  of  legatees  or  distributees  to  sue  in  respect  to  personal  assets. 

In  respect  to  the  personal  assets  of  a  decedent's  estate,  distributees 
or  legatees,  as  a  general  rule,  can  not  sue  any  other  person  than 
the  executor  or  administrator,  because  there  is  a  want  of  all  proper 
privity  between  them  and  persons  who  may  have  possession  of 
personal  assets,  or  may  have  converted  them,  or,  when  the  assets 
are  in  the  form  of  debts,  between  them  and  the  debtors.  Coste- 
phens  V.  Dean,  385. 

49.  Same. — There  are  exceptional  cases,  however,  in  which  this  court, 

venturing  beyond  established  precedents  and  decisions,  has  dis- 
pensed with  the  presence  of  a  personal  representative,  and  per- 
mitted the  next  of  kin  to  sue,  or  distribution  to  be  made  to  them 
directly ;  but  in  each  of  these  cases  there  existed  some  special  facts, 
indicating  clearly  that  there  was  no  necessity  for  an  administrator, 
that  if  one  was  apjjointed,  his  only  duty  would  be  to  receive  with 
one  hand,  and  with  the  other  make  distribution ;  or  that  without 
administration,  the  parties  in  interest  being  aduUs,  had  made  di- 
vision themselves.     lb.  385. 

50.  When  distributees  can  not  maintain  bill  in  equity  to  enforce  vendor's 

lien. — But  where  the  decedent  was,  at  the  time  of  his  death,  an 
adult  citizen  of  this  State,  his  distrilmtees  can  not  maintain  a  suit 
in  equity  to  enforce  a  vendor's  lien  for  unpaid  purchase-money  of 
lands  sold  by  him,  upon  the  sole  averment  that  he  died  about  thir- 
teen vears  before  the  filing  of  the  bill,  leaving  no  debts,  and  that 
no  administradon  had  ever  been  had  upon  his  estate.     lb.  385. 

51.  Bill  by  distributees  in  respect  to  personal  assets  ;  when  widow  should 

be  made  a  party. — If  such  a  suit  could  be  maintained  by  distribu- 
tees, the  widow,  being  entitled  to  share  in  the  personal  assets, 
should  be  made  a  party  to  the  bill ;  and  the  failure  to  make  her  a 
party  is  fatal  on  demurrer  to  the  complainants'  right  of  recovery. 
lb.  385. 

52.  Bill  to  enforce  vendor's  lien  ;  who  'proper  parties. — Neither  the  per- 

sonal repi'esentative  nor  the  heirs  of  the  deceased  husband  are 
proper  parties  to  a  bill  filed  by  the  wife  to  enforce  a  vendor's  hen 
on  lands,  which  was  assigned  to  her  by  the  husband  with  the  un- 
paid purchase-money,  they  having  no  right  or  interest  in  the  sub- 
ject-matter of  the  suit.     Wilkinson  v.  May,  33. 

53.  Same  ;  when  original  purchaser  not  a  necessary  party. — The  original 

purchaser  of  land  is  not  a  necessary  or  indispensable  party  to  a 
bill  filed  to  enforce  a  vendor's  lien  thereon  for  the  unpaid  purchase- 
money,  when  it  is  shown  that  he  had  parted  with  all  interest  in  the 
land,  and  his  vendee  liad  succeeded  thereto.     lb.  33. 

54.  Necessary  parties. — ^To  constitute  one  a  necessary  or  indispensable 

party  to  a  bill,  in  whose  absence  the  court  will  not  proceed  to  a 
final  decree,  he  must  have  a  material  interest  in  the  issue,  which 
will  necessarily  be  aflfected  by  the  decree.    lb.  33. 
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55.  Fraudulent  conveyance  ;  wTien  sub-purchaser  thereunder  a  necessary 

party  to  bill  filed  by  creditor  to  condemn  lands  conveyed  thereby. — A 
creditor  seeking  to  have  set  aside  as  fraudulent  and  void  a  deed  to 
lands  executed  by  the  debtor,  and  to  have  the  lands  sold  for  the 
payment  of  his  debt,  can  not  condemn  and  have  sold  a  part  of  the 
lands,  which  a  third  party  had  purchased  from  the  parties  to  the 
deed,  and  of  which  he  had  taken  possession  under  his  purchase, 
without  making  such  purchaser  a  party  to  the  bill,  although  it  is 
not  shown  that  the  purchaser  had  paid  for  the  lands,  or  that  he 
had  received  a  conveyance  thereof.     Jones  v.  Wilson,  AdmW,  400. 

56.  Rule  as  to  recovery. — The  rule  is  well  settled  in  equity,  that  all  the  . 

parties  complainant,  who  join  in  a  suit,  must  be  entitled  to  recover, 
or  none  can.  The  failure  of  one  is  the  failure  of  all.  Taylor,  AdmW, 
V.  Robinson,  Adm'x,  £69. 

57.  Usury ;  hoiv  pleaded. — A  party  who  has  made  usurious  payments  on 

a  debt  and  seeks,  by  bill  in  equity,  to  obtain  credit  for  such  pay- 
ments, must  distinctly  and  correctly  set  forth  in  the  bill  the  terms 
and  nature  of  the  us-urious  agreement  and  the  amounts  of  the  pay- 
ments which  he  has  made  thereon.  Under  this  rule,  the  averments 
of  the  bill  in  this  cause  are  wholly  insufficient  to  raise  the  question 
of  usury.  Security  Loan  Association  v.  Lake,  456. 
58.  When  averments  of  bill  not  repugnant. — Where  in  a  bill  filed  to  have 
a  deed  to  lands  declared  void  as  obtained  b}'  fraud  and  undue  in- 
fluence, and  cancelled  as  a  cloud  upon  the  title,  it  is  shown,  by 
appropriate  averments,  that  the  grantor's  signature  was  obtained 
by  fraud  and  undue  influence,  and  that  the  deed  was  recorded,  and 
the  grantee  was  in  possession,  claiming  under  it,  there  is  no  objec- 
tionable repugnancy  in  averments  touching  the  delivery  of  the  deed, 
one  of  which,  based  on  information  and  belief,  is,  that  the  deed 
was  never  in  fact  delivered,  and  was  for  this  reason  inoperative; 
and  the  other  is,  that  if  complainant  is  mistaken  in  this,  and  the 
deed  was  delivered,  its  delivery  was  procured  by  the  fraud  and  un- 
due influence,  which  induced  the  grantor  to  sign  it.  Shipman  v.. 
F amiss,  555. 

59.  Bills  may  be  filed  in  a  double  aspect. — Bills  in  equity,  as  originally 

filed,  or  as  subsequently  amended,  may  present  the  complainant's 
case  in  a  double  aspect,  or,  as  it  is  usually  expressed,  in  the  alter- 
native. But,  when  a  bill  is  so  framed,  in  order  to  prevent  sur- 
prise, embarrassment  of  the  defendant  in  making  defense,  and  the 
inextricable  confusion  which  would  follow  from  blending  in  one 
suit  distinct  causes  of  action,  the  rule  is  strictly  observed,  that 
each  aspect  or  alternative  must  entitle  the  complainant  to  the  saiue 
relief.     Rapier  v.  Gulf  City  Paper  Co.,  476. 

60.  Bills  in  a  double  aspect;  when  not  demurrable. — A  bill  seeking  an 

adjustment  of  conflicting  liens  on  personal  property  of  a  debtor, 
and  a  sale  thereof,  and  presenting  the  complainant's  right  to  relief 
in  a  double  aspect,  is  not  demurrable,  when,  in  one  aspect,  the 
complainant  bases  his  right  to  relief  on  a  transfer  and  assignment 
of  the  personal  property  as  security  for  a  debt  owing  to  him  by 
the  debtor,  and,  in  the  other  aspect,  he  seeks  relief  as  a  judgment 
creditor  of  such  debtor,  the  relief  to  which  the  complainant  is  en- 
titled in  either  aspect  being  substantially  the  same.     lb.  476. 

61.  Bill  to  redeem  ;  what  is  a  sufficient  offer  to  do  equity. — An  averment 

in  a  bill,  filed  by  a  mortgagor,  to  redeem  real  estate  conveyed  by 
a  mortgage,  executed  to  secure  a  loan  made  under  the  by-laws  of 
a  corporation  organized,  as  a  building  and  loan  association,  under 
the  general  law,  that  "orator  is  still  willing,  and  now  oflers  to  pay 
said  association  whatever  amount  he  may  be  justly  chargeable 
with,  if  any,  upon  the  application  to  his  said  case  of  the  terms" 
of  the  by-laws  under  which  the  loan  was  made,  "  and  in  this  re- 
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spect  submits  himself  to  the  order  and  decree  of  this  Hon.  Court," 
is  a  snfiicieut  offer  to  do  equity  to  entitle  complainant  to  relief,  if 
his  bill  is  otherwise  sufficient,  although  no  tender  is  averred,  and 
the  money  is  not  brought  into  court.  Security  Loan  Association  v. 
Lake,  4-^6. 

62.  Fraud ;  how  pleaded. — Fraud  is  a  mere  conclusion  of  law  from  facts 

stated  and  proved  ;  and  when  it  is  pleaded,  at  law  or  in  equity,  the 
facts  from  which  it  is  supposed  to  arise,  must  be  clearly  stated,  in 
order  that  the  court  may  determine  whether  they  constitute  fraud. 
A  mere  general  charge  of  fraud,  or  a  mere  general  averment,  that 
an  act  was  done  with  covinous  intent,  is  not  sufficient.  Chamber- 
lain &  Parker  v.  Dorrance,  Jfi. 

63.  ^^'hen  averments  too  vague  and  uncertain.— A  creditor  seeking  to  have 

a  mortgage  executed  by  his  debtor  declared  a  general  assignment, 
on  the  ground  that  it  conve\'s  substantially  all  the  debtor's  prop- 
erty, must  show  by  his  bill,  that  his  debt  existed  at  the  time  of  the 
execution  of  the  mortgage.  An  averment,  that  "  a  large  portion 
of  the  debt  existed  prior  to  "  the  date  of  the  mortgage,  is  too  vague 
and  uncertain  to  entitle  him  to  participate  in  the  security  afforded 
by  it.     Banner  &  Co.  v.  Brewer  &  Co.,  191. 

64.  Offer  to  redeem  ;  absence  from  the  State  of  party  to  whom  it  should  be 

made,  dispenses  vith  necessity  therefor. — The  absence  of  the  party 
to  whom  an  offer  to  redeem  and  tender  should  be  made,  dispenses 
with  the  necessity  of  such  offer  and  tender  before  filing  the  bill. 
In  such  case,  the  statute  is  complied  with,  if  the  offer  and  tender 
are  made  in  the  bill,  filed  within  two  years.  Lehman,  Durr  &  Co. 
V.  Collins,  127. 

65.  Bill  to  revive  and  execute  former  decree  ;  when  may  be  filed  by  de- 

fendant to  original  suit. — After  the  rendition  of  a  decree  by  which 
the  rights  of  the  parties  are  ascertained,  both  complainants  and 
defendants  being  equally  entitled  to  the  benefit  thereof,  a  de- 
fendant, who  has  an  interest  in  the  execution  of  the  decree,  or 
who  has  riglits  involved  whi(;h  require  a  revivor,  will  be  allowed 
to  revive  it  by  bill  filed  for  that  purpose.  Griffin  v.  Spence,  Adm'r, 
393. 
66..  Same  ;  parties  to  original  decree  must  be  parties  to. — The  parties  to 
the  original  decree  must,  as  a  general  rule,  be  parties  to  the  bill  to 
revive  and  enforce  it ;  and  their  presence  can  not  be  dispensed 
with,  unless  it  ap])ears  that  they  can  not  execute  the  decree  nor 
be  the  objects  of  its  operation.     lb.  .393. 

67.  Same  ;  rule  as  to  parties. — The  general  rule  prevailing  in  a  court  of 

equity,  that  all  persons  having  a  material  interest  to  be  effected  by 
the  decree,  mu-!t  be  made  parties,  applies  to  bills  to  revive  and  en- 
force a  former  decree,  not  only  that  a  multiplicity  of  suits  may  be 
avoided,  and  complete  justice  done,  but  that  there  may  be  security 
in  the  performance  of  the  decree,  and  the  litigation  closed,  incapa- 
ble of  being  reopened  by  parties  having  interests  in  it,  but  who  are 
not  before  the  court.     lb.  393. 

68.  Same. — W.  and  K.  having  been  partners,  died  leaving  their  partner- 

ship affairs  unsettled,  and  letters  of  administration  were  granted 
on  their  estates.  By  agreement  between  their  administrators,  T., 
the  administrator  of  W.,  who  died  first,  was  to  '^control  and  wind 
up  "  the  partnership  business ;  and  in  pursuance  of  that  agreement 
he  filed  a  bdl  in  equity,  and  obtained  a  moneyed  decree  against  C. 
on  a  demand  due  from  the  latter  to  the  partnership.  To  the  bill 
S.  as  the  administrator  of  K.  was  made  a  party  defendant,  but 
against  him  no  relief  was  sought  or  obtained.  Afterwards  T.  died, 
having  only  collected  half  of  the  amount  of  the  decree.     Held, 

(a)  That  the  successor  to  T.  in  the  administration  of  the  estate  of 
W.  is  a  necessary  party  to  a  bill  filed  by  S.  as  the  administrator  of 
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K.  to  revive  and  execute  the  decree  ;  and  that  his  presence  as  a 
party  can  not  be  dispensed  with  upon  the  averment  that  none  had 
been  appointed,  and  that  in  equity  and  right  such  successor  would 
have  no  claim  to  the  unpaid  balance  due  on  the  decree,  but,  that, 
he  having  collected  half  of  the  decree,  such  balance  was  the  prop- 
erty of  S.  as  the  administrator  of  K.,  the  complainant. 

(a)  That  these  are  matters  such  successor  has  the  right,  and 
must  have  the  opportunity  of  litigating,  and  they  can  not  be  finally 
determined  in  his  absence.     lb.  393. 

See  Amendment,  1 — 6. 

II.    CROSS  bill;  answer;  demurrer;  MOTION  TO  DISMISS. 

69.  Notes  for  purchase-money  of  land;   when  sets-off  alloived  against. 

Where,  contemporaneously  with  the  execution  cf  several  notes  for 
the  unpaid  purchase-money  of  land,  an  agreement  in  writing  was 
entered  into  between  the  vendor  and  A'endee,  whereby  the  vendor 
agreed  to  furnish  to  the  vendee  a  "  complete  chain  of  title  to  the 
land  purchased,"  showing  the  vendor's  clear  right  to  convey  the 
land,  and  for  the  performance  of  this  promise  it  was  stipulated 
that  the  notes  should  be  "  bound,"— /(fM,  on  cross  bill  in  suit 
brought  to  enforce  the  vendor's  lien. 

(rt)  That  the  damages  resulting  from  the  non-performance  of  the 
promif-e,  whether  regarded  as  liquidated  or  unliquidated,  may  be 
set-off,  recouped,  or  deducted  from  the  notes,  the  parties  having  so- 
stipulated  in  their  contract. 

{h)  That  the  notes  having  been  made  payable  to  a  third  party, 
at  the  vendor's  request,  without  any  consideration  therefor  mo\ing 
from  him,  he  takes  them  as  a  mere  volunteer,  and  the  agreement 
is  binding  on  him.     Hooper  v.  Armstrong,  343. 

70.  Special  damages  must  be  specially  pleaded  in  equity  as  veil  as  at  latv. 

The  rule  in  actions  at  law  for  the  recovery  of  special,  as  contradis- 
tinguished from  general,  damages,  that  such  damages  must  be 
specially  and  circumstantially  stated,  so  as  to  apprise  the  party 
from  whom  they  are  claimed  of  the  facts  relied  on  for  a  recovery, 
and  so  that  the  court  may  ascertain  whether,  upon  the  facts,  there 
is  a  right  to  compensation, — is  necessarily  applicable  to  a  cross 
bill  in  equity  claiming  such  damages  as  a  set-off  against  the  de- 
mand sought  to  be  enforced  by  the  original  bill.     I  b.  343. 

71.  Cross-bill  claiming  special  damages  as  a  set-off ;  uh^n  defective. — An 

averment  in  a  cross-bill  claiming,  as  a  set-off  against  the  demand 
sought  to  be  enforced  in  the  original  bill,  spf^c/aZ  damages  resulting 
from  the  breach  of  contract  between  the  complainant  and  defend- 
ant, where  the  goieral  damages  appear  to  be  merely  nominal,  that 
the  complainant  had  thereby  "  damaged  the  defendant  up  to  this 
time  more  than  two  thousand  dollars,"  and  that  his  damage  is  con- 
tinuous,— is  the  mere  conclusion  of  the  pleader,  is  insufficient  and 
can  not  uphold  the  claim  for  special  damages  resulting  from  the 
breach.     lb.  343. 

72.  Bill  in  equity  to  enforce  vendor's  lien ;  a  proceeding  in  personam  ; 

ivhat  sets-off  allowable. — A  bill  in  equity  to  enforce  the  equitable 
lien  of  a  vendor  of  lands,  for  the  payment  of  the  purchase-money, 
is  not  a  proceeding  in  rem,  but  strictly  a  proi-eeding  in  personam 
for  the  enforcement  of  a  debt  or  demand  to  which  the  lien  is  an  in- 
cident; and  in  reduction  or  e':ting'nsh--Tent  of  such  debt  or  de- 
mand, the  purchaser  whose  personal  liability  is  sought  to  be  en- 
forced, may  set  off  any  debt  or  demand  whi  'h  would  be  the  proper 
subject  of  set-off,  if  he  were  sued  therefor  in  an  action  at  law.  lb. 
343. 

73.  Same ;  u-hen  billjiled  by  assignee. — If  the  bill  in  such  case  is  filed  by 
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an  assignee,  or  by  any  other  person  than  the  real  owner  of  the 
debt,  he  may  have  the  benefit  ot"  sets-off  acquired  and  held  against 
the  assignor  before  notice  of  the  assiginnent,  or  the  benefit  of  the 
defense,  in  the  other  case,  he  could  have  had  against  the  real 
owner.     Ih.  343. 

74.  Set-off;  benefit  of,  can  be  had  against  beneficial  owner,  though  not  a 

party. — The  benefit  of  a  set-off  can  be  had  against  the  beneficial 
owner  of  the  debt,  although  he  is  not  a  party  to  the  record.  lb.  343. 

75.  Bill  to  enjoin  sale  under  mortgage  ;  when  cross  bill  not  necessary  to 

support  decree  of  sale  for  payment  of  mortgage  debt. — Under  a  bill 
filed  by  a  mortgagor  seeking  to  enjoin  a  sale  of  property  conveyed 
by  mortgage  under  a  power  contained  therein,  on  the  grounds  of 
usury  and  payment,  and  offering  to  pay  whatever  sum  might  be 
adjudged  to  be  due  on  the  mortgage  debt,  and  submitting  himself 
to  the  jurisdiction  of  the  court,  a  court  of  equity,  deriving  jurisdic- 
tion from  such  offer  and  submission,  has  adequate  power,  without 
a  cross  bill,  to  decree  a  sale  of  the  mortgaged  premises  for  a  pay- 
ment of  the  mortgage  debt,  unless  the  same  is  paid  by  the  mort- 
gagor within  the  time  specified  in  the  decree.    Mooney  v.  Walter,  75. 

76.  Defenses  to  bill  to  foreclose  mortgage. — On  a  bill  filed  to  foreclose  a 

mortgage  by  the  assignee  of  the  debt  secured  tliereby,  no  other 
defenses  involving  the  va'idity  of  the  debt  are  open,  than  could  be 
made  in  an  action  at  law  on  the  deb".     Hawleyv.  Bibb,  52. 

77.  Demurrer  to  bill  inequity;  must  be  based  upon  matter  apparent  on 

face  of  bill. — A  demurrer  to  bill  in  equity  must  be  based  upon  mat- 
ters apparent  on  the  face  of  the  bill,  and  can  not  be  supported  by 
any  new  f^ict  or  foreign  matter  alleged  by  the  defendant.  There- 
fore, if  a  written  instrument  is  not  correctly  set  out  in  the  bill,  the 
variance  between  it  and  the  original  is  not  available  on  demurrer. 
Bromberg  Bros.  v.  Heyer  Bros.  22. 

78.  Disclaimer  by  defendant  to  bill;  when  not  allowable. — A  proper  or 

necessary  party  to  a  bill  in  equity  can  not,  by  a  disclaimer,  avoid 
his  liability  under  the  bill ;  and  a  motion  to  be  discharged  made 
bv  such  deifendant  and  based  on  such  disclaimer,  should  be  over- 
ruled,    lb.  22. 

79.  Motion  to  dismiss  bill  for  v;ant  of  equity ;  irhen  should  be  overruled. 

Under  the  rules  of  practice  governing  courts  of  chancery  in  this 
State,  a  motion  to  dismiss  a  bill  for  want  of  equity  should  only  pre- 
vail when,  admitting  all  the  facts  apparent  on  the  face  of  the  bill, 
whether  well  or  illy  pleaded,  the  complainant  can  have  no  relief. 
If  it  is  apparent,  upon  a  proper  statement  of  the  facts,  and  appro- 
priate prayer,  equitable  relief  may  be  obtained,  the  motion  should 
be  overruled,  and  the  respondent  put  to  his  demurrer,  or  leave 
should  be  granted  to  the  complainant  to  amend, so  as  to  obviate  the 
defects  in  the  bill.     Hooper  v.  Savannah  &  Memphis  R.  R.  Co.,  529. 

HEARING  AND    DECREE. 

80.  Hearing  before  cause  at  issue  ;  when  ndt  an  error  available  on  appeal. 

While  it  is  erroneous  to  proceed  in  a  court  of  equity  to  the  taking 
of  testimony,  and  to  a  hearing  before  the  cause  is  at  issue  as  to  one 
of  the  defendants;  yet,  if  this  error  is  committed  through  the 
complainant's  fault,  it  will  not  be  available  to  him  in  this  court  on 
an  appeal  taken  by  him.  Vaughan  r.  Smith,  92. 
SI.  Allegata  and  probata  must  correspond. — The  rule  prevails  in  both 
courts  of  law  and  equity,  that  the  allegata,  and  probata  must  sub- 
stantially correspond.  However  cogent  may  be  the  proof,  however 
just  may  be  the  complainant's  demand,  no  relief  can  be  granted 
without  the  requisite  allegations  being  made  in  the  bill.  Winter 
V.  Merrick  <&  Sons,  86. 
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82.  Allegata  and  probata;  when  a  fatal  variance  between. — Where  the 

complainant,  a  married  woman,  in  a  bill  seeking  an  equitable  at- 
tachment, alleges  that  the  whole  of  the  money  sought  to  be  recov- 
ered is  her  property,  constituting  a  portion  of  her  statutory  sepa- 
rate estate,  and  the  proof  shows  that  she  had  only  a  life  interest  in 
the  money,  with  remainder  to  her  children,  the  variance  between 
the  allegations  and  proof  is  fatal.     lb.  86. 

83.  Allegations  and  proof ;  when  there  is  a  variance. — There  is  a  fatal  va- 

variance  between  the  allegations  and  proof,  when,  in  the  bill,  filed 
by  a  surviving  widow,  whose  husband  died  while  the  exemption 
act  of  April  23d,  1873,  was  of  force,  leaving  no  minor  children,  in 
which  she  seeks  the  specific  performance  of  a  contract  of  purchase 
made  by  the  husband  of  a  house  and  lot,  which  he  occupied  at  the 
time  of  his  death  as  a  homestead,  and  which  was  exempt  to  him, 
as  such,  under  the  act,  the  complainant  claims  the  entire  owner- 
ship of  the' title  of  which  the  husband  died  seized,  while  the  proof 
shows,  that  the  husband's  estate  had  not  been  judicially  ascer- 
tained to  be  insolvent,  and,  therefore,  her  ownership  was  only  a 
right  to  retain  the  homestead,  as  against  ordinary  creditors  and 
the  heirs,  until  the  fact  of  insolvency  has  been  so  ascertained.. 
Munchus  V.  Harris,  506. 

84.  Decree  dismissing  bill  absolutely  for  variance  between  the  allegations 

and  proof;  when  this  court  will  reverse,  and  enter  decree  dismissing 
bill  without  prejudice. — A  decree  of  the  chancery  court  dismissing 
a  bill  on  account  of  a  fatal  variance  between  the  allegations  and 
proof,  which  may  possibly  be  remedied  by  amendment,  will,  on 
appeal,  be  reversed  by  this  court,  and  a  decree  here  entered  dis- 
missing the  bill  without  prejudice.     lb.  506. 

85.  Presumption  in  favor  of  chancellor's  conclusion  on  facts ;  when  in- 

dulged in. — Where  there  is  a  conflict  in  the  testimony,  the  conclu- 
sion of  the  chancellor  thereon  will  not  be  disturbed,  unless  this 
court  is  clearly  convinced  that  such  conclusion  is  erroneous.  Fol- 
mar  v.  Folmar,  84- 

86.  Decree  pro  confesso ;  when  taken  too  soon. — A  defendant  having  thirty 

entire  days  within  which  to  answer  or  plead  to  a  bill  in  equity  after 
service  of  the  summons,  a  decree  pro  confesso  rendered  on  the  thir- 
tieth day,  is  taken  one  day  too  soon  and  is  erroneous.  Madden  v. 
Floyd,  221. 

87.  Decree  pro  confesso  no  bar  to  inotion  to  dismiss  bill  for  want  of  equity. 

Under  the  statute  and  rules  of  practice  (Code  of  1870,  §  3826 ;  Rule 
Ch.  Pr.  76),  a  decree  pro  confesso  against  a  defendant  will  not 
preclude  him  from  moving  to  dismiss  the  bill  for  want  of  equitv. 
lb.  221. 

88.  Decrees  against  non-resident  defendants  ;  when  not  absolute. — A  de- 

cree in  equity  against  a  non-resident  defendant,  without  personal 
service,  who  does  not  appear,  is  not  absolute  under  the  statute 
(Code  of  1876,  §  3830),  until  eighteen  months  from  the  rendition 
thereof;  and  within  that  period  the  chancellor  has  the  power,  and 
it  is  his  duty,  on  the  filing  of  a  petition  by  such  defendant  show- 
ing sufficient  cause  therefor,  to  open  the  decree  and  hear  the  cause 
upon  the  merits.     Lehman,  Durr  &  Co.  v.  Collins,  127. 

89.  Same ;  when  notice  of  the  petition  essential. — Where  a  non-resident 

defendant  files  his  petition  to  open  a  decree  rendered  against  him 
after  such  decree  has  been  executed,  and  all  proceedings  in  the 
cause  have  been  terminated,  and  the  parties  have  been  dismissed, 
the  court,  notice  of  the  petition  must  be  given  to  the  parties  hav- 
ing rights  and  interests,  which  would  be  affected  by  setting  aside 
the  decree  and  re-opening  the  litigation,  although  the  statute  is  si- 
lent as  to  such  notice.     lb.  127. 

90.  Same  ;  not  set  aside  as  matter  of  absolute  right  and  of  course. — Under 
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the  present  statute,  a  decree  against  a  non-resident  defendant, 
without  personal  service,  should  not  be  opened  as  a  matter  of  ab- 
solute right  and  of  course,  on  the  presentation  of  a  petition,  but 
only  upon  sufficient  cause  shown.  It  should  be  shown  that  be- 
cause the  party  had  not  actual  notice  of  the  suit  and  the  opportu- 
nity to  defend,  an  unjust  decree  had  been  pronounced  against  him ; 
and  if  this  is  not  shown,  but  it  is  apparent  from  the  averments  of 
the  petition,  that  the  decree  is  right  and  just  in  itself,  and  such  an 
one  as  the  court,  on  another  hearing,  would  be  bound  to  render, 
the  decree  should  not  be  opened  or  set  aside.     lb.  127 . 

See  Amendment,  4-6. 

IV.      REFERENCE  TO,  AND  PROCEEDINGS  BEFORE  REGISTER. 

91.  Exceptions  to  master's  report. — Where  a  party  excepting  to  the  reg- 
ister's report  fails  to  comply  with  the  93d  Rule  of  Chancery  Prac- 
tice, requiring  the  noting  of  evidence  at  the  foot  of  each  exception 
to  conclusions  of  fact  drawn  b}'^  the  register,  the  chancellor  com- 
mits no  error  in  overruling  the  exception  entirely.  Crump  v. 
Crump,  1-56 ;  Mooney  v.  Walter,  75. 
"92.  Same  ;  failure  to  note  evidence  relied  on  ;  its  effect. — Where  a  party 
has  failed  to  note  at  the  foot  of  an  exception  taken  by  him  to  a 
conclusion  of  fact  reported  by  a  register,  the  evidence  or  parts  of 
evidence  on  which  he  relies  to  support  his  exception,  under  the 
93d  Rule  of  Chancery  Practice,  the  exception  should  be  overruled. 
Vaughan  v.  Smith,  92. 

93.  Exception  to  register's  report ;  its  office. — The  appropiate  function  of 

an  exception  to  a  register's  report,  is  to  point  out  distinctlj-  and 
clearly  the  error,  or  matter  complained  of  as  error.  A  mere  gen- 
eral objection  to  the  rulings  or  conclusions  of  the  regi.ster,  or  to 
the  results  attained  by  him  in  the  statement  of  an  account,  can 
not  be  entertained.     Ih.  92. 

94.  Register' s  report ;  tchen  he  need  not  report  evidenQe  taken  before  him. 

Under  a  decree  of  reference  directing  an  account,  and  that  the 
register  report  his  conclusions  upon  the  matters  of  fact  referred  to 
him  for  ascertainment,  such  conclusions  form  the  only  proper  sub- 
ject-matter of  his  report ;  and  it  is  not  his  duty  to  report  the  oral 
evidence  taken  before  him  on  the  reference  and  reduced  to  writing, 
or  the  facts  shown  thereby,  from  which  his  conclusions  were  drawn. 
lb.  92. 

95.  Same  ;  when  should  not  be  disturbed. — Where  the  conclusions  of  the 

register  are  drawn  not  only  from  depositions,  but  also  from  the 
oral  examination  of  witnesses  before  him,  the  same  \\- eight  and  effect 
ought  to  be  accorded  to  his  findings  as  would  be  given  to  the  ver- 
dict of  a  jury.  If  from  the  whole  evidence  it  be  a  matter  of  rea- 
sonable doubt  whether  his  findings  are  correct,  they  should  not  be 
disturbed.     lb.  92. 

96.  Finding  of  register  on  oral  testimony;   its  weight  on  appeal. — The 

finding  of  a  register,  based  on  the  testimony  of  witnesses,  who 
were  present  and  testified  orally  before  him,  comes  before  a  revis- 
ing court  with  strong  presumption  of  its  verity ;  and  this  court  will 
not  reverse  it,  unless  the  preponderence  of  evidence  against  its 
correctness  is  so  strong,  that  a  judge  at  nisi  prius  would  feel  au- 
thorized to  set  aside  a  verdict  rendered  on  similar  testimony.  Leh- 
man V.  Levy,  48. 

97.  Register's  report ;  correction  of  error  on  appeal. — ^Where  the  register, 

in  stating  an  account,  commits  an  error  in  computation  of  interest, 
and  an  exception  is  taken  bj^  the  injured  party  to  the  report,  cov- 
ering only  a  part  of  such  error,  this  court  is  not  authorized  to  go 
beyond  the  scope  of  the  exception ;  but  the  error,  so  far  as  covered 
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by  the  exception,  will  be  here  corrected,  without  remanding  the 
canse.     Fb.  4^. 

CHANGE  OF  VENUE. 

1.  Change  of  venue ;  prepayment  of  costs  by  party  applying  for. — It  is 

the  duty  of  a  party  obtaining  a  change  of  venue,  under  the  statute 
(Code  of  1876,  §  3119),  to  prepay  the  fees  prescribed  by  the  statute 
for  a  messenger  to  transport  the  transcript  and  papers' in  the  cause 
to  the  court  to  which  the  same  is  removed  without  any  demand 
therefor ;  and  the  clerk  is  not  required  to  transmit  the  transcript 
and  papers  without  the  prepayment  of  such  fees.  Ex  parte  Holton , 
164, 

2.  Same  ;  effect  of. — The  effect  of  a  change  of  venue  regularly  granted, 

is  the  discontinuance  of  the  suit  in  the  court  in  which  it  was 
brought ;  and  thereupon  the  cause  passes  out  of  the  jurisdiction, 
and  off  the  docket  of  that  court ;  and  unless  it  is  transferred  to  the 
court  to  which  the  change  was  made  and  docketed  there,  to  have 
a  place  in  any  court.     lb.  164. 

3.  Discontinuance ;  what  amounts  to. — A  plaintiff  in  an  action  of  forcible 

entry  and  detainer  pending  in  the  circuit  court,  olitained  a  change 
of  venue,  but  neglected  for  about  seven  years  to  prepay  the  messen- 
ger's fees  to  transport  the  papers  in  the  cause  to  the  court  to  which 
the  change  was  made,  or  to  tender  the  same,  and  by  reason  of  such 
neglect,  the  papers  did  not  reach  the  latter  court  until  about  seven 
years  after  the  order  for  the  change  of  venue  was  entered,  and  dur- 
mg  that  time  the  cause  remained  off  the  docket ;  held,  that  this 
wrought  a  discontinuance  of  the  cause ;  and  this  court,  on  defend- 
ants' petition,  awarded  a  mandamus  compelling  the  circuit  judge 
to  strike  the  cause  from  the  docket,  he  having  refused  to  do  so  on 
motion  made  by  defendants.     lb.  164- 

CHAEGE  TO  JUKY. 

1.  On  effect  of  testimony  ;  tvhen  shown  not  to  be  error. — Where  the  bill  of 

exceptions  does  not  purport  to  state  all  the  evidence  which  was  in- 
troduced on  the  trial,  this  court  can  not  affirm  that  the  lower  court 
erred  in  refusing  a  general  charge  upon  the  effect  of  the  testimony, 
requested  by  one  of  the  parties.  Tattle  v.  Walker ,  172;  Pace  & 
Cox  V.  The  State,  231. 

2.  Charge  upon  effect  of  the  testimony ;  when  properly  refused. —  A  gen- 

eral charge  upon  the  effect  of  the  testimony  can  be  given  with  pro- 
priety, onlv  when  the  evidence  as  to  all  material  facts,  is  free  from 
conflict,     futtle  v.  Walker,  112. 

3.  Charges  of  the  court  ex  mero  motu  ;  how  case  should  be  presented  to 

the  jury  by. — The  general  charge  of  the  court,  given  ex  mero  motu, 
should  present  the  case  on  trial  in  all  the  phases  and  aspects  in 
which  the  jury  ought  to  consider  it,  not  giving  any  undue  promi- 
nence to,  or  leaving  in  obscurity  any  phase  or  aspect,  which  the 
testimony  tends  to  support ;  and  if  such  charge  in  effect  discards, 
or  ignores,  and  thereby  induces  the  jury  to  discard  any  real,  mate- 
rial element  of  the  offense  imputed  to  the  accused,  it  ought  not  to 
be  supported.     Woodbury  v.  The  State,  242. 

4.  When  erroneous. — As  a  general  rule,  if  affirmative  charges  assert 

correct  legal  propositions,  their  generality,  obscurity,  or  ambiguity 
must  be  obviated  by  a  request  for  more  specific  instructions ;  but  if 
the  immediate,  direct  tendency  of  such  instructions  is  to  mislead 
the  jury,  diverting  their  attention  from  material  evidence,  and  from 
the  consideration  of  controllmg  inquiries,  or  creating  the  impres- 
sion that  they  are  authorized  to  exclude  evidence  they  ought  to 
consider,  such  instructions  are  erroneous,  and  will  operate  a  re- 
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versal  of  the  judgment  thev  have  induced.  Woodbury  v.  The  State,. 
242;  Jackson  &  Dean  v.  'The  State,  249. 

5.  Same. — The  giving  of  a  charge  in  a  criminal  case  at  the  request  of 

the  State,  which  pretermits  all  inquirj-  as  to  venue,  is  a  reversible 
error.     Collier  v.  The  State,  247. 

6.  Where  the  evidence  is  conflicting. — Where  the  evidence  in  a  cause  is 

conflicting,  and  the  case  is  presented  to  the  jurj'  in  two  variant 
phases,  each  party  is  justified  in  having  the  jury  instructed  as  to 
the  law,  as  it  would  arise  if  his  hypothesis  were  the  true  one.  The 
charge,  however,  must  properlv  refer  to  the  jury  the  finding  of  the 
facts,  and  the  application  of  the  law  must  be  made  contingent  on 
the  ascertainment  of  the  facts  embraced  in  the  the  hypothesis. 
Hill  V.  Townsend  &  Eubanks,  286. 

7.  When  error  without  injury. — A  charge  which  refers  to  the  jury  the 

construction  of  a  written  contract,  is  without  injury  to  the  appellant, 
when  the  court  should  have  construed  such  contract  against  the 
views  maintained  by  him.     Ih.  2S6. 

See  Bill  of  Exceptions,  7,  8,  9. 
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ciation V.  Lake,  456. 

9.  §  2121.     Statute  of  frauds.     Madden  v.  Floyd,  221 ;  Moog  v.  Strang, 

98  ;  Heflin  r.  Milton,  354. 

10.  §2126.     General  assignment.     Banner  &  Co.  v.  Brewer  &  Co.,  191; 

Bromberg  Bros.  v.  Heyer  Bros.,  22. 

11.  §  2131.     Contracts  founded  on  gambling  considerations.    HawUy 

V.  Bibb,  52. 

12.  §§  2145-46.     Execution  of  deeds.     Stewart  v.  Beard,  4~0. 

13.  §2154.     When  deed  self-proving.     Dagger  v.  Collins  &  McRae,  324. 

14.  §  2166.     When  mortgage  of  land  void  for  failure  to  record.     Leh- 

man, Durr  <t-  Co.  v.  Shook,  486. 

15.  §  2185.     Naked  trusts.     Wilkinson  v.  May,  33. 

16.  §2216.     Disposition    under   appointment.     Collins,  Guardian,  v.- 

Toomer,  14- 

17.  §§  2292-3.     Dissent  by  widow    from    will  of   deceased  husband. 

Crenshaw  v.  Carpenter,  572. 

18.  §§  2524-5-8.     Settlement  by  administrator.  Cook  v.  Cook,  Ex'r,  294. 

19.  §§  2590-1.     Settlement  by  administrator  on  his  resignation  or  re- 

moval,    lb.  294. 

20.  §§  2597-8.     Non-claim.     Taylor,  Adm'r,  v.  Robinson,  Adm'x,  269. 

21.  §  2687.     Divorce  for  cruelty.     Folmar  v.  Folmar,  84. 

22.  §  2714.     Husband's  distributive  share  of  wife's  estate.     Chambers 

V.  Ringstaff,  140. 

23.  §  2748.     Appointment  of  guardian.     Desribes  v.  Wilmer,  25. 

24.  §2820.     Exemption.     Weis  v.  Levy,  209  ;   Williams  v.  Bowden,  433. 
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25.  §§  2836-8.     Contest  of  exemption.     Levy  &  Co.  v.  Moog,  63. 

26.  \  2886.     Redemption  of  real  estate  by  child  under  conveyance  from 

parent.     Lehman,  Durr  <fc  Co.  v.  Shook,  4^6. 

27.  §  2904.     Suits  against  partnerships.    Yarbrough  v.  Bush,  170 ;  Hall 

V.  Cook,  87  ;  Hall  v.  Green  &  Co.,  368. 

28.  §2908.     Revivor  of  action.     Ex  parte  Sayre,  184. 

29.  §§  2962-3.     Plea  of  not  guilty  and  disclaimer  in  action  of  ejectment. 

Alexander  v.  Wlieeler,  332. 

30.  §  2966.     Possession  under  color  of  title.     Allen  v.  Kellam,  442. 

31.  §  2967.     Verdict  in  ejectment.     Alexander  v.  Wheeler,  332. 

32.  §  3006.     Right  of   amendment.     Kingsbury  v.  Milner,  502.- 

33.  §  3009.     Form    No.    12 — on    bonds    with    condition.     Bothard  v. 

Sheid,  135. 

34.  §§  3107-8.     Bill  of  exceptions.     Weems  v.  Weems,  104. 

35.  §  3111.     Establishing  bill  of  exceptions  in  Supreme  Court.     Posey 

V.  Beale,  32. 

36.  §3119.     Messenger's  fees  on  change  of  venue.   Ex  parte  Holton,  I64. 

37.  §  3226,  subd.  7.     Statute  of  limitations — actions  against  sureties  on 

guardians'  bonds.     Garrett  v.  Garrett,  429. 

38.  §  3235.     Statute  of  limitations ;  exception  on  reversal  of  judgment, 

Morrison  v.  Stevenson,  44^- 

39.  §3269.     Answer  of  garnishee.     Security  Loan  A sso'n  v.  Weems,  584. 

40.  §  3286.     Lien  for  advances  to  make  crops.     Collier  &  Son  v.  Faulk 

&  Martin,  58 ;  Comer  v.  Daniel,  434- 

41.  §  3302.     Suggestion  by  garnishee  of  adverse  claim.     Security  Loan 

Ass^n  V.  Weems,  584. 

42.  §§  3467-73.     Landlord's  lien  for  rent  and  advances.     Tuttle  v.  Wal- 

ker,  172;    Fitzsimrnons    v.    Howard,  590;    Busbin  v. 
Ware,  279. 

43.  §§  3474-5.     Relation  of  landlord  and  tenant.     Collier  &  Son  v.  Faulk 

&  Martin,  58;  Holcombe  v.   The  State,  218;  McCall  v. 
The  State,  227. 
Practice  in  mandamus  cases.     Leigh   v.   The  State  ex  rel, 

O'Bannon,  261. 
Venue  in  suits  before  justices  of  the  peace.     Atkinson  v. 

Wiggins,  190. 
0.     Summary  judgments.     Thompson  v.  Acree,  178. 
1710.     Unlawful  detainer.     Beck  v.  Glenn,  121. 
Limitation  of  suits  in  chancery.     Morrison  v.  Stevenson, 

448. 
Amendments  in  chancery.    Rapier  v.  GtdfCity  Paper  Co., 
476  ;  Winter  v.' Merrick,  86  ;  Kingsbury  v.  Milner,  502. 
Decrees  pro  confesso.  Madden  v.  Floyd,  221. 
.     Decrees  against  non-residents  without  personal  services. 

Lehman,  Durr  &  Co.  v.  Collins,  127. 
Appeal  from  interlocutory  orders.     Crumley  Bros.  v.  Bryan 

&  Co.,  91. 
Carrying  concealed  weapon.     Harmon  v.  The  State,  248. 
Adultery  between  white  person  and  negro.     Pace  &  Cox 

r.  The  State,  231. 
Using  abusive,  vulgar  or  insulting  language,  etc.     Bragg 

V.  The  State,  204. 
Robber}'.     Jackson  &  Dean  v.  The  State,  249. 
Removing,  or  selling  property  covered  by  lien.    Ellerson 

V.  The  State,  l'. 
Selling  or  conveying  mortgaged  property.    Johnson  v.  The 

State,  593. 
Obtaining  property  under  false  pretenses.     Woodbury  v. 

The  State,  242. 
Hard  labor  for  costs.     Bradley  v.  The  State,  318. 
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61.  §4806.     Indictment  for  retailing.     Powell  v .  The  State ,  10  ;  Boon  v . 

The  State,  226. 

62.  §§  4872-4.     Trial  of  capital  offense.     Spieer  r.  The  State,  159. 

63.  §  5043.     Slieriff's  fees  for  feeding  prisoners.     Bradley  v.  The  State, 

318. 

COLOR  OF  TITLE. 

1.  Deed  to  purchaser  of  lands  at  tax  sale  is  color  of  title,  though  invalid. 

Altliougli  a  conveyance  to  the  purchaser  of  lands  sold  for  non-pay- 
ment of  taxes  may  not  recite  facts  which  would  support  the  sale, 
and  for  that  reason  is  invalid  upon  its  face,  such  conveyance  con- 
stitutes color  of  title,  and  possession  taken  and  held  under  it  is  ad- 
verse, and  will  not  only  bar  the  entry  of  the  true  owner,  but  will 
ripen  into  an  indefeasible  title,  if  it  be  continued  for  the  period  pre- 
scribed by  the  statute  of  limitations.     Pugh  v.  Youngblood,  296. 

2.  Color  of  title  and  good  faith  under  section  2966  of  the  Code. — A  deed 

made  by  one  acting  as  administrator  under  a  void  appointment, 
though  void  itself,  is  color  of  title  within  the  meaning  of  section 
2966  of  the  Code  of  1876,  providing  that  persons  holding  under 
color  of  title,  in  good  faith,  are  not  responsible  for  damages  or 
rent,  in  actiohs  for  realty,  for  more  than  one  year  before  the 
commencement  of  the  suit,  when,  on  its  face,  it  appears  to  convey 
a  good  title,  and  its  defects  are  made  manifest  only  by  proof  of  ex- 
trinsic facts.     Allen  v.  Kellam,  442. 

COMMON  CARRIER.     See  Railroad. 

COMMON  LAW. 

1.  Pesumed  to  prevail  in  New  York. — In  absence  of  proof  to  the  con- 

trary, the  common  law  is  presumed  to  prevail  in  the  State  of  New 
York.     Hawley  r.  Bibb,  52. 

2.  Presumed  to  prevail  in  Pennsylvania. — And  also  in  the  State  of  Penn- 

sylvania.    Snow  V.  Schomacker  Man.  Co.,  111. 

3.  Presumed  to  prevail  in  Mississippi. — And  also  in  the  State  of  Mis- 

sissippi.    Banner  &  Co.  v.  Brewer  &  Co.,  191. 

CONSTITUTIONAL  LAW. 

1.  Constitutional  provisions  ;  rule  of  construction. — In  the  construction 

of  constitutional  provisions  prescribing  rules  of  legislative  proce- 
dure, the  observance  of  which  is  essential  to  the  validity  of  legis- 
lative enactments,  the  courts  keep  steadily  in  view  the  pur- 
poses of  their  adoption,  and  avoid  a  closeness  of  construction 
which  would  tend  to  embarrass  legislation.  Montgomery  M.  B.  and 
L.  Association,  v.  Robinson,  413. 

2.  Second  clause  of  second  section  of  fourth  article  of  constitution  of  1865, 

construed. — The  second  clause  of  the  second  section  of  the  fourth 
article  of  the  constitution  of  1865,  providing  that  "  each  law  shall 
embrace  but  one  subject,  which  shall  be  described  in  the  title," 
was  not  directed  against  the  generality  and  comprehensiveness  of 
titles  to  legislative  enactments  ;  but  against  combining  several  pro- 
jects or  subjects,  having  no  proper  relation  to  each  other,  in  one 
bill,  of  which  the  title  gave  no  intimation.  76.  413. 
Z.  Same ;  the  act  incorporating  The  Montgomery  Mutual  Building  &  Loan 
Association,  not  violative  of  constitution. — The  act  of  the  General 
Assembly  entitled  "  An  act  to  incorporate  The  Montgomery  Mu- 
tual Building  and  Loan  Association,"  approved  February  11th, 
1867  (Pamph.  Acts,  1866-7,  p.  408),  had  but  one  subject,  whicli 
the  title  with  clearness  indicates,  though  it  may  not  indicate  the 
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objects  the  corporation  is  designed  to  accomplish,  or  the  powers 
with  which  it  is  to  be  invested,  or  the  agency  to  be  employed,  or 
the  mode  to  be  pursued  in  exercising  the  powers.  These  are  inci- 
dents necessarily  pertaining  to  corporate  existence — parts  of  the 
general  subject  expressed  in  the  title.  This  act  did  not,  therefore, 
offend    such  constitutional  provision.     lb.  413. 

4.  Section  2  of  article  4  of  constitution  of  1875,  construed- — The  consti- 

tutional provision  requiring  that  each  law  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed  in  its  title  (Con.  1875, 
^  2,  Art.  4),  is  intended  to  prohibit  the  legislature  from  introducing 
into  the  body  of  an  act  such  foreign  or  incongruous  matters  as  are 
not  reasonably  comprehended  within  the  title  ;  but  not  from  em- 
bodying in  an  act  various  details  relating  to  one  general  subject, 
which  is  so  expressed  in  the  title  as  not  to  mislead  or  deceive. 
Carson  v.  The  State,  2S5. 

5.  Same  ;  when  act  not  violative  thereof . — The  act  entitled  "An  act  to 
'  prohibit  the  sale  or  otherwise  disposing  of  spirituous,  vinous  or 

malt  liquors  within  one  mile  of  the  court  house  in  the  town  of 
Ashville,  in  St.  Clair  county,"  approved  February  1st,  1871, 
(Pamph.  Acts,  1870-1,  p.  189),  which,  in  the  body  thereof,  prohi- 
bits the  selling,  giving  or  delivering  of  "  spirituous,  vinous  or  malt 
li(luors,  ale,  lager  beer,  or  intoxicating  bitters;  in  quantities  less 
than  forty  gallons  "  within  the  territory  designated  in  the  title,  and 
which  contains  two  provisos  excepting  certain  cases  from  its 
operation,  is  not  violative  of  the  constitutional  provision  re(juiring 
that  each  law  shall  contain  but  one  subject,  which  shall  be  clearly 
expressed  in  its  title.     Ih.  235. 

6.  Act  of  legislature  authorizing  sale  of  decedent's  land  by  widow,  con- 

stitutional.— An  act  of  the  General  Assembly  authorizing  the  widow 
to  sell  lands  of  a  decedent  at  private  sale,  subject  to  the  approval 
of  the  judge  of  probate  of  the  county  in  which  the  decedent  re- 
sided at  the  time  of  his  death,  is  constitutional ;  and  a  sale  and 
conveyance  made  by  the  widow,  and  approved  by  the  judge  of 
probate  under  the  act,  passed  the  legal  title  to  the  purchaser. 
Bruce  v.  Bradshaw ,  360. 

7.  Section  4189  of  the  Code  of  1876,  not  violative  of  constittition  of  United 

States. — The  fact  that  the  punishment  affixed  to  the  offense  of  liv- 
ing in  adultery  or  fornication,  when  committed  by  a  negro  and 
white  person  together,  is  different  from  that  affixed  to  that  offense 
when  committed  by  two  white  persons  or  two  negroes,  is  not  a 
discrimination  in  favor  of,  or  against  either  race  ;  and  the  statute 
prescribing  such  punishment  (Code  of  1876,  §4189),  is  not  violative 
of  the  14th  amendment  of  the  constitution  of  the  United  States. 
Pace  &  Cox  v.  The  State,  231. 

8.  When  part  of  statute  violative  of  constitution  may  be  expunged,  without 

affecting  other  parts. — If  the  provisions  of  an  act  of  the  legislature 
are  all  connected  in  the  subject-matter,  depending  on  each  other, 
operating  together  for  the  same  purjwse,  or  otherwise  so  connected 
in  meaning,  that  it  can  not  be  presumed  that  the  legislature  would 
have  passed  the  one  without  the  other,  the  constitutional  invali- 
dity of  one  part  of  the  act  will  vitiate  the  other,  and  both  must 
fall  together.  But  if  the  parts  of  an  act  are  perfectly  distinct  and 
separable,  and  are  not  dependent  the  one  on  the  other,  and  effect 
can  thereby  be  given  to  the  act,  the  unconstitutional  part  of  the 
act  may  be  expunged,  and  the  other  parts  be  permitted  to  stand ; 
and  this  too,  even  if  the  valid  and  invalid  parts  are  in  the  same 
section.     Powell  v.  The  State,  10. 

9.  Same ;  local  statute  prohibiting  sale  of  liquors  construed. — AVhere  an 

act  of  the  legislature,  prohibiting  the  sale  or  other  disposition  of 
any  vinous,  spirituous  or  malt  liquors,  under  a  penalty,  contains  a 
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proviso  exempting  from  the  prohibition  of  the  act  the  sale  of 
domestic  wines  manufactured  from  grapes  grown  in  this  State,  a 
discrimination  is  thereby  made  against  wines  made  from  grapes 
grown  in  other  States,  but  not  against  foreign  spirituous  or  malt 
liquors.  And  while  it  may  he,  that  this  legislative  discrimination 
is  invalid  so  far  as  concerns  wines  imported  from  other  States,  un- 
der the  principle  decided  in  Welton  v.  Missouri,  91  IT.  S.  275,  and 
followed  by  this  court  in  Vines  v.  The  State,  67  Ala.  73 — a  point  not 
decided — the  rest  of  the  law  would  be  unafTected  thereby,  and 
would  stand     lb.  10. 

10.  Slaves  emancipated  by  ordinance  of  22d  September,  1865. — The  insti- 

tution of  slavery  ceased  to  have  a  legal  existence  in  this  State 
from  and  after  the  adoption,  by  the  Constitutional  Convention  of 
1865,  of  the  ordinace  of  22d  September  of  that  year,  which  de- 
clared that  thereafter  there  should  not  be  in  this  State  "  slavery 
nor  involuntary  servilude,  otherwise  than  as  pimishment  for 
crime." — (Rev.  Code,  p.  53.)     Washington  v.  Washington,  281. 

11.  Ordinance  of  29th  September,  1865,  ratifying  and  legalizing  marriages 

between  freedmen  and  freedwomen. — The  ordinance  of  the  29th 
September,  1865,  (Rev.  Code,  p.  64),  adopted  by  the  convention 
in  recognition  of  the  necessity  for  a  definition  of  the  legal  status 
of  the  population  emancipated  from  slavery,  living  together  as 
man  and  wife,  commendsitself  to  the  moral  sense,  is  eminently 
just,  conservative  of  social  order,  promotive  of  morality,  and  pre- 
servative of  the  legitimacj'  and  rights  of  the  innocent  offspring  of  the 
pre-exisiting  union  it  ratified  and  legalized,  and  belongs  to  a  class 
of  legislation,  which,  when  employed  for  such  beneficent  purposes, 
deserves  the  highest  judicial  consideration.  lb.  281. 

12.  Same;   its  effect  and  operation. — By  force  of  the  ordinance,  all  the 

legal  infirmity  of  the  relation  between  the  parties  to  whom  it  ap- 
plied, was  removed,  and  they  became  man  and  wife.  By  the  or- 
dinance they  were  not  compelled  into  an  involuntary  relation  ;  but 
the  voluntary  relation  W'hich  thej'  had  formed,  and  which,  by  con- 
tinuance after  eniancipation,  they  had  affirmed,  so  far  as  it  was 
capable  of  confirmation  by  their  own  acts,  was  legalized.     lb.  281. 

13.  Same. — The  ordinance  had  no  reference  to,  or  effect  upon  mere 

illicit  intercourse,  not  intended,  or  recognized  by  the  parties  as 
marriage.  It  is  not  the  cohabiting  like  man  and  wife,  but  the  co- 
habiting as  man  and  wife,  and  in  mutual  recognition  of  the  rela- 
tion, the  ordinance  legalizes.     lb.  281. 

14.  Same  ;  ividow  of  freedman  whose  marriage  was  thereby  legalized,  en- 

titled to  dower. — Under  the  operation  of  this  ordinance,  the  mar- 
riage of  two  negroes,  w'ho  intermarried  in  1847,  while  they  were 
both  slaves,  and  who  continued  to  live  together  as  man  and  wife 
until  their  emancipation,  and  thereafter  for  several  months  after 
the  adoption  of  the  ordinance,  was  legalized,  and  on  the  death  of 
the  man,  the  woman,  as  his  widow,  was  entitled  to  dower  in  his 
lands,  although  the  man,  in  October,  1866,  abandoned  her,  pro- 
cured a  marriage  license  and  married  another  woman,  with  whom 
he  lived  as  his  wife  until  his  death.     Ih.  281. 

15.  License  to  sell   liquors  not  a  contract. — A  license  issued  under  the 

general  statute  to  a  dealer  in  liquors,  is  in  no  sense,  a  contract  be- 
tween the  State  and  the  licensee,  and  it  is  not  protected  by  the  con- 
tract clauses  of  the  Federal  constitution  and  of  the  constitution  of 
this  State.  It  is  a  mere  permit  and  can  be  revoked  by  the  legisla- 
ture at  pleasure.     Powell  v.  The  State,  10. 

CONTESTED  ELECTIONS. 

1.  Provisions  for  contest  in  general  election  law  ;  when  inapplicable.- — The 
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act  of  the  General  Assembly,  approved  February  18th,  1881 
(Pamph.  Acts,  1880-81,  p..  220),  authorizing  an  election  for  the 
purpose  of  permanently  locating  the  county  site  of  Escambia 
county,  makes  no  provision  for  a  contest  of  the  election  to  be  held 
thereunder ;  and  as  the  provisions  of  the  general  election  law  regu- 
lating contests  of  election  (Code,  1876,  §§  802-41)  being  confined 
to  election  of  persons  to  office,  are  not  applicable,  there  is  no  pro- 
vision made  by  the  statutes  for  a  contest  of  such  an  election. 
Leigh  v.  The  State  ex  rel.  O'Bannon,  261. 

2.  Same ;  to  contest  the  declared  residt  of  an  election,  not  within  the  scope 

of  its  operation. — The  result  of  an  election  held  under  an  act  of  the 
General  As8emV)ly,  authorizing  an  election  for  the  purpose  of  per- 
manently locating  the  county  site  of  Escambia  county,  as  declared 
by  the  board  of  supervisors,  can  not  be  contested  by  mandamus, 
althouorh  no  other  remedy  is  provided  by  law  for  such  a  contest. 
Ih.  261. 

3.  Quo  warranto  ;  when  not  a  remedy  to  contest  an  election. — The  result 

of  such  an  election,  so  declared,  can  not  be  contested  by  quo  war- 
ranto, or  by  the  statutory  proceedings  in  the  nature  of  a  quo  war- 
ranto. 261. 
A.  Election  under  local  option  law;  contest  thereof. — The  local  option 
law  of  Calhoun  and  other  counties,  approved  March  19th,  1875, 
(Pamph.  Acts,  1874-5,  p.  276),  containing  no  provision  for  contest- 
ing elections  held  thereunder,  if  there  be  irregularities  in  such 
elections,  not  apparent  on  the  face  of  the  proceedings  or  return, 
statutory  contest  is  not  the  mode  of  inquiring  into,  or  correcting 
them.     Savage  v.  Wolfe,  569. 

CONTEST  OF  EXEMPTIONS. 
See  Exemptions. 

CONTRACTS. 

1.  Future  contracts  ;  when  invalid. — While  the  sale  of  goods,  to  be  de- 

livered at  a  future  day,  is  valid,  although  the  vendor  neither  has 
the  goods  in  his  possession,  nor  has  contracted  for  the  purchase  of 
them,  nor  has  any  expectation  of  acquiiing  them  except  by  pur- 
chase at  some  time  before  the  day  of  delivery ;  yet,  if  from  the  na- 
ture of  the  transaction  and  the  circumstances  attending  it,  what- 
ever may  be  the  form  of  the  contract,  it  is  apparent  that  the  par- 
ties did  not  intend  either  a  purchase  or  sale,  or  a  delivery  of  the 
goods,  but  that,  at  the  time  appointed  for  delivery,  the  transaction 
should  be  closed  upon  the  basis  of  the  then  market  price,  the  los- 
ing party  paying  to  the  other  the  difference, — such  a  trans-action  is 
a  wager,  and  is  void  at  common  law.     Hawley  v.  Bibb,  52. 

2.  Same ;    when    advances    made    therefor   by   broker   recoverable. — In 

the  absence  of  a  statute  pronouncing  future  contracts,  which 
are  mere  wagers,  illegal  and  void,  the  general  rule  is  that  where  a 
party  makes  such  contracts  through  a  broker,  for  a  commission  only, 
which  is  payable  in  any  event,  whether  loss  or  gain  result  to  the 
principal,  such  broker  having  no  interest  in  the  contracts,  the 
principal  is  bound  to  reimburse  the  broker  for  advances  made  for 
him,  if  he  subsequently  execute  his  note  or  bill  therefor,  or  make 
an  express  promise  to  pay  them,  or  if,  with  full  knowledge  of  the 
facts  and  without  objection,  he  permits  the  transaction  to  proceed. 
lb.  52. 

3.  Contracts  founded  on  a  loan  or  advance  of  money  to  bet  or  stake  as  a 

wager ;  thnr  validity. — If  a  party  employ  a  broker  to  make  forliim 
contracts  for  the  future  delivery  of  cotton,  and  gives  to  such  broker 
his  acceptance  of  a  bill  of  exchange  to  be  discounted  and  used  in 
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making  such  contracts ;  and  if  at  the  time  it  was  his  purpose,  as 
was  known  to  the  broker,  neither  to  actually  buy  or  sell  cotton, 
nor  to  receive  or  to  deliver  it,  but  simply  to  stake  mar^ynns  to  cover 
differences  in  price,  and,  on  final  settlement,  merely  to  receive  or 
pay  the  difference  between  the  contract  price  and  the  market  price 
at  the  time  fixed  by  the  contract  for  deliven,', — the  consideration  of 
the  bill  of  exchange  would  represent  a  loan  or  advance  of  money 
to  bet  or  stake  as  a  wager  on  the  future  price  of  cotton ;  and  if  the 
contract  further  contemplates  that  the  money  is  to  be  advanced 
and  loaned  in  this  State,  upon  transactions  to  be  made  here,  the 
bill  of  exchange  would  fall  within  the  interdiction  of  the  statute, 
and  would  be  void  in  the  hands  of  an  innocent  holder  for  value. 
lb.  52. 

4.  Cordracts  founded  on  a  gambling  consideration  void  under  the  statute. 

The  statute  of  this  State  (Code,  §  2131,)  pronounces  all  contracts 
founded,  in  whole  or  in  part,  on  a  gambling  consideration,  void; 
and,  under  its  operation,  negotiable  instnmients  made  upon  a  gam- 
ing consideration,  or  for  a  wager,  are  void,  even  in  the  hands  of  an 
innocent  holder  for  value.     lb.  52. 

5.  Validity  of  contract  determined  by  the  lav:  cf  place  of  performance. 
'  The  force  and  validity  of  a  contract,  made  in  this  State,  but  in  the 

performance  of  which  all  acts  and  transactions  were  contemplated 
and  were  in  fact  done  and  performed  in  another  State,  must  be  de- 
termined by  the  law  of  that  State.     lb.  52. 

6.  Construction  of  contract  determined  by  place  of  performance. — The 

construction  of  a  contract  of  sale  of  personal  jjroperty.,  made  and 
performed  in  another  State,  must  be  determined,  as  to  its  obliga- 
tions and  the  rights  of  the  parties  thereunder,  by  the  law  of  such 
State.     Snow  v.  Schomacker  Manuf.  Co.,  111. 

7.  Contract  of  sale  ;  vhen  advertisement  a  part  of. — Where  a  manufact- 

urer offers  by  letter  to  sell  pianos  of  his  own  manufacture  to  a 
party  at  a  distance,  stating  the  terms  of  the  sale,  and  directing  at- 
tention to  a  circular  advertising  the  pianos,  sent  l.y  the  same  mail, 
on  the  front  page  of  which  is  printed  in  a  conspicuous  manner  the 
words,  " Every  piano  warranted  for  five  years;"  these  words  are 
thereby  incorporated  into  the  offer  contained  in  the  letter,  and,  on 
acceptance  of  the  offer,  and  a  purchase  thereunder,  after  the  re- 
ceipt of  the  circular,  they  constitute  a  part  of  the  contract  of  pur- 
chase,    lb.  111. 

8.  When  void  as  against  public  policy. — All  agreements,  express  or  im- 

plied, the  consideration  of  which  is  the  compounding  of  a  felony, 
or  the  suppression  of  a  prosecution  for  a  criminal  offense,  strictly 
public  in  its  character,  are  illegal  and  void  as  against  public  policy. 
Moog  v.  Strang,  98. 

9.  When  not  affected  by  motives  of  parties. — When  a  crime  has  been 

committed,  creating  a  civil  liability  against  the  offender,  and  a  set- 
tlement of  such  civil  liability  is  made  between  the  parties  in  inter- 
est, the  motives  prompting  them  to  make  the  settlement,  however 
reprehensiV)le  they  may  be,  are  not  cognizable  by  the  courts,  so  long 
as  the  minds  of  the  parties  fall  short  of  concurring  in  an  agreement, 
express  or  implied,  to  compound,  or  not  to  pro.secute  the  crime,  as 
the  consideration,  in  part  or  in  whole,  of  the  payment  of  the  debt 
or  damages  resulting  from  the  commission  of  the  riffense.  lb.  98. 
10.  When  contract  constitutes  contracting  parties  tenants  in  common. — In- 
dependent of,  and  apart  from  the  influence  of  §  3475  of  the  Code, 
a  contract  between  two  i>arties  /arming  together,  by  the  terms  of 
which  one  is  to  furnish  the  land  and  stock  and  feed  for  stock,  and 
■*  the  other  all  the  labor  to  make  a  crop,  the  crop  when  m:ide  to  be 
equally  divided  between  them,  constitute  the  parties  thereto  ten- 
ants in  common  of  the  crop  raised  bj'  them  under  the  contract.    Col- 
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Her  &  Son  v.  Faulk  &  Martin,  58  ;  McCall  v.  The  State,  221 ;  Hol- 
combe  v.  Tlie  State,  218. 

11.  Sections  3474  ond  3475  of  the  Code  construed. — The  act  of  February 
9,  1877,  (Acts  1876-7,  p.  74),  which  is  now  partially  embraced  in 
sections  3474  and  3475  of  the  Code,  did  not  totally  abrogate  or  abol- 
ish the  relation  of  tenants  in  common  in  the*  cases  coming  within 
the  purview  of  the  act,  but  only  modified  it  so  as  to  give  each  ten- 
ant in  common  a  lien  on  the  share  of  the  other  in  the  crops  jointly 
raised,  with  the  remedy  of  enforcing  it  by  attachment.  (Brickell, 
C .  J . ,  dissenting . )     lb.  58,  218,  227 . 

12,.  Partnerships  ;  contracts  joint  and  several. — Under  the  statutes  of  this 
State,  the  promises,  contracts  and  obligations  of  partnerships, 
whether  written  or  verbal,  given  within  the  scope  of  partnership 
dealings,  are  the  promises,  contracts  and  obligations  of  the  part- 
nership, and  of  each  and  every  member  thereof.  Hall  v.  Cook,  87; 
Hall  V.  Green  &  Co.,  368. 

13.-  Construction  of. — AVhere  in  a  contract  of  sale, of  personal  property 
consisting  of  a  steam  saw  and  grist  mill,  with  certain  appurte- 
nances, it  was  provided  that  the  purchase-money  should  be  paid  in 
installments,  and  tliat  upon  default  in  the  payment  of  any  one  of 
the  installments,  the  purchaser  should  forfeit  all  former  payments 
made  by  him,  and,  on  the  demand  of  the  seller,  should  "  give  into 
his  possession  the  mill,  with  all  the  additions  thereto,  in  good  run- 
ning order,  with  all  obtained  from  him,"  the  words  "additions 
thereto,"  as  used  in  the  contract,  do  not  embrace  detached  articles 
of  pergonal  property  purcliased  to  aid  in  operating  the  mill,  such 
as  oxen,  carts,  etc.,  but  only  nuch  personal  property  as  was  in  fact, 
added  to  the  mill.     Hill  v.  foxcnsend  &  Eubanks,  286. 

14.  Parol  contract  of  sale  of  personal  property  valid. — A  parol  contract  of 

sale  of  personal  property  is  valid.     lb.  286. 

15.  Forfeiture  in  contract  of  purchase  of  personal  property  does  not  exist, 

unless  specially  provided  for. — The  law  does  not  favor  a  forfeiture 
in  a  contract  of  purchase  of  personal  property,  by  which  a  party 
to  the  contract  loses  the  benefit  of  all  payments  he  has  made  there- 
on, and  also  all  interest  in  the  property,  upon  his  failure  to  pay 
any  one  of  a  series  of  instalhnents  of  the  purchase-money ;  and  to 
authorize  or  sustain  such  a  claim  of  forfeiture,  it  must  be  specially 
provided  for  by  the  contract.     lb.  286. 

16.  Waiver  of  forfeiture  in  contract  of  sale  of  personal  property. — A  for- 

feiture contained  in  a  contract  of  sale  of  personal  property,  on  de- 
fault in  payment  of  any  one  of  several  installments  of  the  purchase- 
money,  is  waived,  when  the  seller,  after  such  default,  enters  into  a 
new  contract  of  sale  with  the  original  purchaser  and  others,  and 
receives  from  them  payment  of  all  the  installments  then  due  from 
the  original  purchaser.     lb.  286. 

17.  Same. — But  a  waiver  of  one  or  more  of  such  forfeitures  or  defaults, 

is  not  a  circumstance  tending  to  show  a  waiver  of  subsequent  de- 
faults, or  forfeitures  based  thereon ;  and  a  charge  instucting  the 
jury,  that  if  four  such  forfeitures  occur  in  succession,  and  the  seller 
fails  to  claim  and  enforce  either  of  them,  then  they  may  look  to 
these  facts,  in  connection  with  all  the  other  evidence,  for  the  pur- 
pose of  determining  whether  he  had  waived  the  subsequent  forfeit- 
ures, is  erroneous.     lb,  286. 

18.  When  breach  of  contract  by  the  seller  of  personal  property  will  prevent 

a  recovery  based  on  a  forfeiture. — Where  the  plaintiff  in  an  action 
for  the  recovery  of  chattels  in  specie,  consisting  of  a  steam  saw  and 
grist  mill  and  slppurtenances,  claims  under  a  forfeiture  contained  in 
a  contract  of  sale  made  by  him,  as  seller,  with  the  defendants,  as 
purchasers,  and  based  on  a  default  in  payment  of  part  of  the  pur- 
chase money,  and  it  is  shown  that,  in  violation  of  a  clause  in  the 
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contract,  he  failed  to  furnish  the  purchasers  with  certain  timber 
privileges,  he  can  not  recover.     Ih.  286. 

19.  Written  contract;  when  varied  by  oral  agreement. — ^Where,  by  the 

terms  of  a  written  agreement  of  compromise  of  a  pending  suit 
against  a  town,  on  bonds  issued  and  delivered  by  it  to  a  railroad 
corporation  as  security  for  stock  subscribed  by  the  town,  and  l)y 
the  railroad  corporation  assigned  to  the  plaintiff,  a  judgment  for  a 
specified  amount,  which  was  less  than  the  face  of  the  bonds,  was 
to  be  taken  by  the  plaintiff  in  full  satisfaction  of  the  bonds,  and  no 
mention  was  made  in  such  agreement  of  the  stock  for  the  security 
of  which  the  bonds  were  issued, — a  contemporaneous  oral  agree- 
ment to  the  effect,  that  the  town,  as  a  part  of  the  consideration 
moving  the  plaintiff  to  make  the  compromise,  was  also  to  transfer 
to  the  plaintiff  stock  in  the  railroad  corporation  amounting  to 
eight  thousand  dollars,  would  vary,  and  add  an  important  term  to, 
the  written  contract,  which  the  law  does  not  allow.  Bank  of  Mo- 
bile V.  Mobile  d-  Ohio  R.  R.  Co.,  305. 

20.  Contract  of  sale,  when  title  does  not  pass  thereby. — When  in  a  contract 

of  sale  of  personal  property,  any  thing  necessary  to  individualize 
the  thing  sold,  such  as  weighing,  measuring,  counting,  or  separat- 
ing it  from  a  bulk,  is  wanting,  and  the  thing  sold  is  therefore 
not  susceptible  of  identification,  the  title  thereto  does  not  pass  by 
the  contract  to  the  purchaser,  and  he  can  not  maintain  detinue ' 
therefor,  or  trover  for  the  conversion  thereof.  Mobile  Savings 
Bank  v.  Fry,  34S. 

21.  Validity  of  contract  not  affected  by  fact   that  consideration  moves 

from  one,  while  its  promises  arid  obligations  are  made  to  another. 
The  validity  of  a  contract  is  not  affected,  because  the  considera- 
tion may  not  have  moved  from  the  party  to  whom  the  obligations 
of  the  contract  are  extended,  and  in  whom  the  right  of  enforcement 
resides.  It  is  not  uncommon,  that  the  consideration  for  a  contract 
moves  from  one  person,  while  its  promises  and  obligations  are 
made  to  another,  and  the  validity  of  such  contracts,  when  accepted 
by  the  party  to  whom  the  promise  or  obligation  is  made,  can  not 
be  questioned.     Wimbish  v.  Montgomery  M.  B.  &  L.  Asso'n,  575. 

22.  When  a  fired  sum  to  be  paid  on  breach  of  contract,. a  penalty  and  not 

liquidated  damages. — Where  a  railroad  company,  haA'ing  constructed 
its  road-bed  through  a  city  lot,  instead  of  proceeding  under  the 
statute,  entered  into  a  written  contract  with  the  owner,  thereby  ac- 
quiring a  right  of  way  over  the  lot,  in  consideration  of  a  given 
amount  in  money,  and  of  an  agreement  on  its  part,  that  it  would 
do  certain  work  on  specified  streets  leading  to,  or  around  the  lot, 
where  they  were  intersected  by  the  railroad,  within  a  time  pre- 
scribed by  the  contract, — a  stipulation  in  such  contract,  that  for 
any  failure  on  the  part  of  the  company,  after  the  time  within  which 
it  agreed  to  do  the  work,  it  would  pay  the  owner  one  dollar  per  day 
for  each  day  it  was  in  default,  will  be  construed  to  have  been  in- 
tended by  the  parties  as  a  penalty,  and  not  as  liquidated  dam- 
ages ;  and  on  a  breach  of  the  stipulation  the  owner  would  be  en- 
titled to  recover  the  actual  loss  or  injury  sustained  by  him  there- 
from, which  is  the  diminution  of  the  value  of  the  lot  resulting 
from  the  obstruction  or  interruption  by  the  railroad  of  the  streets 
on  which  the  work  was  to  be  done.  Hooper  v.  Savannah  &  Mem- 
phis R.  R.  Co.,  529. 

See  Ambiguity. 

ClIAXCERV,  15,  23. 
Constitutional  Law,  15. 
Fraud  and  Undue  Influence. 


INDEX.  649 

CONTRACTS— Cojirmwfd. 
See  Insurance. 

Vendor  and  Purchaser. 
Warranty. 

COSTS. 

See  Criminal  Law,  11-14. 

COURT,  COMMISSIONERS. 

1.  Its  authoriti/  over  fine  and  forfeiture  fund . — The  commissioners  court 
has  no  control  over  fines  and  forfeitures ;  but  the  fund  accruing 
therefrom  is  in  the  custody  of  the  treasurer,  and  is  subject  to  his 
continued  custody  until  paid  out  by  him  pursuant  to  law.  The 
State  ex  rel.  Mobile  County  v.  Stone,  Treasurer.  206. 

COURT,  COUNTY. 

See  Criminal  Law,  15. 

COURT,  PROBATE. 

1.  Authority  to  appoint  guardian  for  minors. — A  probate  judge  has  no 

authority  to  appoint  a  guardian  for  minors,  for  the  purj^ose  of  hav- 
ing them  sent  into  a  foreign  country ;  and  an  appointment  made 
upon  an  application  which  shows  that  such  is  the  purpose  for 
which  it  was  sought,  is  improvident  and  erroneous,  and  may  be 
revoked  at  same  term  without  notice  to  the  party  to  whom  the  let- 
ters were  issued.     Desribes  v.  Wilmer,  25. 

2.  Decree  confirming  sale  af  lands  ;  its  effect. — The  order  of  a  court  of 

probate  confirming  the  sale  of  lands  made  by  an  administrator,  is 
a  decree  of  that  court  rendered  on  inquiry,  all  parties  in  interest 
having  the  opportunity  of  being  heard,  and  of  contesting  or  of  sup- 
porting the  sale ;  and  if  rendered  in  a  case  in  which  the  court  has 
jurisdiction,  in  the  absence  of  fraud,  such  decree  is  final  and  con- 
clusive of  the  adequacy  of  the  price  for  which  the  lands  sold,  and 
of  all  other  facts  necessarily  involved  in  its  rendition,  unless  as- 
sailed on  error  or  appeal.     Lowe  v.  Guice,  80. 

3.  Lost  record. — When  evidence  insufficient  to  authorize  its  substitu- 

tion.    McBryde  v.  Rhodes,  133. 

4.  Power  to  compel  personal  representative  to  settle. — Under  the  Code  the 

jurisdiction  of  the  probate  court  to  compel  a  final  settlement  of  the 
accounts  of  an  executor  or  administrator,  after  eighteen  months 
from  the  grant  of  letters,  does  not  depend  on  the  petition  of  a  party 
interested  in  the  estate,  invoking  the  exercise  thereof ;  but  the 
court  may  then,  ex  mero  motu,  compel  such  settlement,  if  the  con- 
dition of  the  estate  will  admit  of  it.     Cook  v.  Cook  et  al.,  Ex'rs,  294. 

5.  When  inferior  tribunals. — Probate  courts  in  this  State  are  inferior 

tribunals,  as  compared  with  circuit  courts,  or  with  city  courts  hav- 
ing co-extensive  jurisdiction,  within  the  meaning  of  subd.  3  of  sec- 
tion 657  of  the  Code  of  1876.  The  State  ex  rel.  Pinney  v.  Williams', 
311. 

6.  Jurisdiction  to  decree  the  sale  of  ward's  lands  on  petition  of  guardian. 

The  probate  court  has  jurisdiction  to  order  the  sale  of  real  estate 
belonging  to  minors,  on  the  application  of  the  guardian,  only  in 
the  following  cases:  (1)  For  the  support  and  education  of  the 
ward  (Code,  §  2780) ;  (2)  for  reinvestment  {lb.  §  2785) ;  and  (3)  for 
distribution  among  joint  owners  (lb.  ^  3514).  Mohon  v.  Tatum, 
Guardian,  4^6. 

7.  Election  under  "local  option"  statute. — Nature  of  jurisdiction,  and 

when  proceedings  thereunder  void.     Savage  v.  Wolfe,  569. 
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I.     Abusive,  Insulting  or  Vulgar  Lan(;uage  in  the  Presence  of 
Females. 

1.  What  is   a  dwelling  within  meaning  of  section  4^03  of  the  Code. 

Where  a  husband  had  left  the  house  which  had  been  his  dwelling, 
with  no  intention  of  returning,  but  he  had  not  removed  his  house- 
hold effects  therefrom,  and  Ms  wife  had  remained  spending  her 
days  in  the  house,  but  her  nights  elsewhere,  and  was  proposing  to 
remove  therefrom,  it  not  being  shown  that  the  husband  had  ac- 
quired a  dwelling  elsewhere, — held,  that  the  house  was  the  dwell- 
ing of  the  husband  within  the  meaning  of  section  4203  of  the  Code 
of  1876,  punishing  the  use  of  abusive,  insulting  or  vulgar  language 
in  or  near  a  dwelling  in  the  presence  of  a  female  or  a  mem])er  of 
the  family.     Bragg  v.  The  State.  204- 

II.     Adultery. 

2.  Indictment  against  white  person  and  negro  for  living  in  adultery  or 

fornication ;  when  sufficient. — An  indictment  charging  that  "Tony 
Pace,  a  negro,  or  the  descendiint  of  a  negro  to  the  third  generation 
inclusive,  a  man,  and  Mary  Ann  Cox,  a  white  woman,  did  live  to- 
gether in  a  state  of  adultery  or  fornication,"  sufficiently  charges 
the  offense  of  living  in  adultery  or  fornication,  as  demanded  by 
section  4189  of  the  Code  of  1876.     Pace  &  Cox  v.  The  State,  231. 

3.  Section  4189  of  the  Code  of  1876,  not  violative  of  Cons'itution  of  Uni- 

ted States. — ^The  fact  that  the  punishment  affixed  to  the  offense  of 
living  in  adultery  or  fornication,  when  committed  by  a  negro  and 
white  person  together,  is  different  from  that  affixed  to  that  offense 
when  committed  by  two  white  persons  or  two  negroes,  is  not  a  dis- 
crimination in  favor  of,  or  against  either  race  ;  and  the  statute  pre- 
scril ling  such  punishment  (Code  of  1876,  §  4189),  is  not  violative 
of  the  14th  amendment  of  the  Constitution  of  the  L'nited  States. 
lb.  231. 

III.     Arrest. 

4.  Poiver  of  marshal  of  Oxford  to  make  arrest. — Under  the  act  of  the 

General  Assembly  incorporating  the  town  of  Oxford  (Pamph.  Acts, 
1859-60,  p.  383),  which  was  revived  and  re-enacted  by  the  act  of 
March  1st,  1876  (Pamph.  Acts,  1875-6,  p.  315),  imposing  on  the 
marshal  of  the  town  the  same  duties,  and  conferring  upon  him  the 
same  powers,  as  are  "now  conferred  by  law  upon  the  constables 
of  this  State,"  the  marshal  has  authority  to  arrest,  without  war- 
rant, any  person  threatening  to  commit  a  breach  of  the  peace  in 
his  presence.     Hayes  r.  Mitchell,  4-^2. 

5.  Power  of  such  officer  to  imprison  after  arrest. — After  the  arrest  of  such 

person,  he  should  not  be  imprisoned,  unless  circumstances  ren- 
dered his  imprisonment  necessary.  But  if  by  reason  of  the  un- 
seasonableness  of  the  hour,  or  the  inaccessibility  of  the  mayor, 
or  other  magistrate  having  jurisdiction,  the  offender  could  not  be 
brought  to  trial ;  or,  if  by  reason  of  riotous  or  lawless  conduct,  the 
peace-preserving  powers  of  the  marshal  were,  or  seemed  to  be  in 
request,  to  maintain  the  general  peace,  or  to  protect  others  or  their 
property  from  lawlessness,  the  marshal  would  be  authorized  to  im- 
prison the  offender,  until  he  could  be  properlv  brought  to  trial. 
lb  452. 

IV.     Assault  and  Battery. 

6.  When  doctrine  of  self-defense  can  not  he  invoked. — In  a  prosecution 

for  assault  and  battery,  the  defendant  can  not  invoke  the  doctrine 
of  self-defense,  where  the  evidence  shows  that  he  provoked  and 
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brought  on  the  difficuhy,  and  committed  a  battery  on  the  prose- 
cuting witness  by  placing  a  pistol  against  his  chin  in  an  angry  and 
insulting  manner.     Johnson  v.  Tlie  State,  £53. 

7.  Same. — Any  one  who  brings  on,  or  provokes  a  personal  rencounter, 

thereby  disables  himself  from  relying  on  the  plea  of  self-defense 
in  justification  of  a  blow  which  he  struck  during  such  rencounter. 
Page  v.  The  State,  229. 

V.     Carrying  Concealed  Weapons. 

8.  Can  not  he  carried  within  curtilage  of  defendant's  abode. — Under  the 

provisions  of  the  act  of  February  19th,  1881,  amendatory  of  sec- 
tion 4109  of  the  Code  (Pamph.  Acts,  18h0-l,  p  38),  it  is  no  defense 
to  an  indictment  for  carrying  a  pistol  concealed  about  the  person, 
that  the  defendant,  nt  the  time  of  the  commission  of  the  act,  was 
within  the  curtilage  of  his  own  abode.  No  such  exception  is  made 
by  the  statute.  Harman  v.  The  State,  248. 
8a.  Admissibilitff  of  evidence. — In  a  prosecution  for  carrying  a  concealed 
pistol,  the  defense  being  that  the  defen<1ant  had  been  threatened 
with,  and  had  good  reason  to  apprehend,  an  attack,  it  is  not  per- 
missible for  him  to  show,  that  a  person  to  whom  he  had  spoken 
of  the  threat  advised  him  to  arm  himself.  John  Berney  v.  The 
Slate,. 233. 

9.  When  conduct  leading  to  arrest  and  discovery  of  crime  inadmissible. 

In  such  prosecution,  disorderly  conduct  on  the  part  of  the  de- 
fendant, which  caused  his  arrest  and  led  to  the  discovery  of  Xhe, 
concealed  weapon,  is  irrelevant  and  inadmissible  against  him. 
•  While  such  conduct  may  have  been  part  of  the  re.<<  gest^,  and  ex- 
planatory of  the  arrest,  yet  it  had  no  tendency  to  prove  or  disprove 
the  charge  against  the  defendant,  but  did  have  a  tendency  to  pre- 
judice the  jury  unduly  against  him.     lb.  233. 

10.  Declaration   of  accused  ;    when    inadmissible. — An  offer  on  the  part 

of  a  defendant,  indicted  for  carrying  a  pistol  concealed  about  his 
person,  made  sevend  days  before  he  was  detected  in  the  act,  and 
on  being  informed  that  threats  of  violence  had  been  made  against 
him,  to  borrow  five  dollars  with  which  to  purchase  a  pistol,  being 
a  declaration  by  the  accused  self-serving  in  its  character,  and  ca- 
pable of  concoction  as  a  part  of  a  scheme  of  crime,  is  not  admissi- 
ble for  him.     Berney  v.  The  State,  220. 

VI.     Costs. 

11.  Costs  and  fees ;  distinction  between. — Costs  and  fees  are  generally 

altogether  different  in  their  nature,  the  one  being  a^  allowance  to  a 
party  for  expenses  incurred  in  the  successful  prosecution  or  defense 
of  a  suit,  while  the  other  is  a  compensation  to  an  officer  for  services 
rendere<l  in  the  progress  of  a  cause.  But  in  criminal  cases 
especially,  under  the  statute,  this  distinction  is  not  observed ;  but 
all  the  costs  which  are  taxaWe,  except  compensation  to  witnesses, 
consist  of  fees  fixed  by  the  statute  for  services  rendered  by  the  of- 
ficers of  court.     Bradley  v.  The  S'ate,  318. 

12.  Costs  in  criminal  case  ;  section  4'i31  of  the  Code,  as  amended,  con- 

strued.—The  word  costs  when  employed  in  reference  to  criminal 
prosecutions  under  our  statutes,  embracing  officers'  fees,  the  omis- 
sion of  these  latter  words  from  the  statute  amending  section  4731  of 
the  Code  (Pamph.  Acts  1880-81,  p.  37),  does  not  change  or  lessen 
the  character  of  the  liability  which  a  defendant  convicted  of  crime 
can  be  compelled  to  discharge  by  hard  labor.     Ih.  318. 

13.  Hard  labor ;  for  what  costs  may  be  imposeJ. — It  is  only  costs  incurred 

by  the  State,  or  to  which  the  State,  if  it  were  liable  for  costs, 
could  be  subjected,  for  the  payment  of  which  a  convict  may  be 
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compelled  to  labor ;  and  hence,  a  defendant  can  not  be  sentenced, 
on  conviction,  to  hard  labor  for  the  payment  of  fees  due  to  his  wit- 
nesses, or  of  fees  due  to  the  officers  of  court  for  seryices  rendered 
to  him  in  making  his  defense.     lb.  318. 

14.  Same  ;  may  be  imposed  for  sheriff's  fees  for  feeding  prisoners. — The 

compensation  of  the  sheriff  for  feeding  a  defendant  in  a  criminal 
case,  while  he  is  confined  in  jail  to  answer  the  indictment,  is  a 
'  part  of  the  costs  in  the  strictest  sense  of  the  term,  taxable  against 
him  on  conviction,  and  for  the  payment  of  which  hard  labor  may 
be  imposed.     lb.  318. 

VII.     County  Court. 

15.  Jurisdiction  of  county  court  of  Hale  county. — Under  the  statute  con- 

ferring on  the  county  court  of  Hale  county  ' '  jurisdiction  of  all 
misdemeanors  committed  in  said  county  "  (Pamph.  Acts,  1879-80, 
p.  295),  that  court  has  jurisdiction  of  a  prosecution  for  misde- 
meanor, which  was  commenced  by  a  warrant  of  arrest  issued  by 
a  justice  of  the  peace  of  the  county,  as  a  committing  magistrate, 
who  required  the  defendant  to  give  bail  for  his  appearance  before 
the  county  court  to  answer  the  accusation.  Johnson  v.  The  State, 
593. 

YIII.     Evidence; 

16.  Admissibility  of  confessions. — Where  a  confession  was  made  at   a 

late  hour  of  the  night  to  the  sheriff  of  the  county  by  a  prisoner, 
who  was  confined  in  jail  on  the  charge  of  murder,  and  who  had 
been  advised  that  a  mob  was  gathering  in  town  to  rescue  him 
from  jail,  and  who  knew  that  a  guard  of  eight  or  ten  persons  had 
been  summoned  to  protect  him,  one  of  whom  had  asked  him 
"  whether  he  was  afraid  of  a  mob,"  to  which  he  replied  in  the 
negative,  and  to  whom  the  sheriff  himself,  in  the  presence  of  a 
half  dozen  of  the  guards,  had  stated  that  he  was  "  in  a  bad  fix," 
and,  in  reply  to  a  question  put  by  the  prisoner,  had  told  him  that 
"  sometimes  in  cases  of  assault  and  battery  and  similar  cases,  it 
would  be  best  to  plead  guilty," — held,  that  such  confession  was 
obtained  under  the  combined  influence  of  both  hope  and  fear  and 
was  inadmissible.     Redd  v.  The  State,  25o. 

17.  >Same.— Another  conftssion  of  a  similar  character  made  by  the 

prisoner  on  the  following  morning  to  the  jailor,  when  he  went  up 
to  feed  the  prisoners,  which  seems  to  have  been  elicited  by  a  ques- 
tion put  by  him  to  the  prisoner,  asking  whether  the  prisoner  had 
anything  to  say  to  him,  is  presumed  to  have  originated  from  the 
same  motives,  and  is  inadmissible,  in  the  absence  of  evidence 
showing,  that  the  influence  exerted  upon  the  mind  of  the  prisoner 
by  the  events  of  the  previous  night,  had  been  removed.     lb.  255. 

18.  Whether  confession  voluntary  or  involuntary,  a  question  for  the  court. 

It  is  for  the  court  to  determine  whether  the  confessions  of  a  pris- 
oner are  voluntary  or  involuntary,  and  the  court's  decision  of  the 
question  can  not  he  reviewed  by  the  jury.  Hence,  a  charge  is  er- 
roneous which  submits  to  the  jury  the  decision  of  this  legal  ques- 
tion, and  should,  for  that  reason,  be  refused.     lb.  255. 

19.  Weight  of  confession  ;  in  determning,  the  jury  may  consider  the  circum- 

stances under  which  they  were  obtained. — But  it  is  equally  well  set- 
tled, that  after  confessions  in  any  case  have  been  admitted,  the 
jury  may  consider  the  circumstances  under  which  they  were  ob- 
tained, and  the  appliances  by  which  they  were  elicited,  including 
the  situation  and  mutual  relation  of  the  parties,  in  the  exercise  of 
their  exclusive  prerogative  of  'determining  the  credibility  of  the 
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evidence,  and  the  weight  to  which  it  is  properly  entitled  in  con- 
trolling the  formation  of  the  verdict.     lb.  255. 

20.  Admissibility  of  confessions. — A   confession  which  is  affirmatively 

shown  to  have  been  made  voluntarily,  though  made  while  the  de- 
fendant was  under  arrest,  and  in  response  to  questions  propounded 
by  the  officer  having  him  in  custody,  is  admissible  evidence. 
Spicer  V.  The  State,  159. 

21.  Criminative  facts  discovered  by  examination  of  prisoner's  person; 

when  admissible. — The  submission  by  a  female  defendant  of  her 
person  to  a  private  examination  by  physicians,  is  not  a  confession, 
although  the  result  of  the  examination  was  a  disclosure  of  facts  of 
a  criminative-  character ;  and  such  facts  are  competent  evidence 
against  her,  although  she  was  induced  to  submit  to  the  examina- 
tion through  the  assurance,  that,  "  it  would  be  the  best  thing  for 
her  that  she  could  do."     lb.  159. 

22.  Adniissibility  of  confessions. — A  confession  by  a  defendant  made  in 

the  absence  of  threats  or  promises,  or  other  inducement  to  avow 
or  disavow  his  guilt,  is  admissible,  although  it  was  made  while  the 
defendant  was  confined  in  prision,  to  an  officer  in  charge  of,  and 
having  authority  over  him',  and  in  the  absence  of  friends  and 
counsel.     Jackson  &  Dean  v.  The  State,  249. 

23.  When   communicated  threat  inadmissible. — Where   the   accused  is 

charged  with  murder,  and  there  is  no  evidence  tending  to  show 
that  the  fatal  act  was  committed  in  self-defense',  a  threat  made  by 
the  deceased  in  the  presence  of,  and  to  the  accused,  about  a  week 
before  the  homicide,  that  before  the  accused  should  marry  a  cer- 
tain woman,  he  would  kill  the  accused,  is  not  admissible  evidence. 
Green  v.  The  State,  6. 

24.  Same ;  when  uncommunicated  threat  admissible  in  evidence. — In  such 

case,  no  witness  having  seen  the  parties  at  the  instant  the  fatal 
shot  was  fired,  but  there  being  ground  for  argument  at  least,  from 
the  evidence,  that  the  deceased  must  have  taken  some  action  in  the 
matter  of  drawing  his  pistol  before  the  accused  fired,  a  threat 
made  by  the  deceased  while  loading  his  pistol  shortly  before  the 
rencounter,  to  the  efTect  that  before  he  would  be  run  over  by  the 
accused  he  would  kill  the  accused,  or  the  accused  would  kill  him, 
is  admissible  in  evidence,  although  it  was  not  communicated  to  the 
accused,  as  tending  to  show  the  animus  of  the  deceased  so  recently 
before  the  homicide  as  to  authorize  its  consideration  by  the  jury, 
with  the  other  testimony,  in  ascertaining  the  conduct  of  the  parties 
immediately  before  the  firing.     lb.  6. 

25.  Subscribing  witness ;  ichen  proof  of  execution  of  instrument  must  be 

made  by. — On  the  trial  of  a  defendant  indicted  for  a  violation  of 
section  4353  of  the  Code  of  1876,  it  is  error  to  allow  the  State  to 
prove  by  the  prosecutor,  against  the  defendant's  objection,  the  ex- 
ecution of  a  contract  between  him  and  the  defendant,  under  which 
the  lien  or  claim  is  asserted,  and  which  is  attested  by  a  suV)scribing 
witness,  \^ithout  having  first  accounted  for  the  absence  of  such 
witness.     Ellerson  v.  The  State,  1. 

26.  Intoxicating  liquors  ;  ivh^n  witness  may  give  his  opinion  as  to  the  in- 

toxicating properties  of. — In  a  prosecution  for  selling  intoxicating 
liquors  in  violation  of  law,  it  is  competent  for  a  witness,  who  is 
shown  to  have  had  such  an  opportunity  of  personal  observation  or 
of  experience  as  to  enable  him  to  form  a  correct  opinion,  to  testify 
to  his  opinion  as  to  the  intoxicating  properties  of  liquors  shown  to 
have  been  sold  by  the  defendant,  although  he  is  not  shown  to  be  a 
technical  expert.     Carson  v.  The  State,  235. 

27.  Admissibility  of. — In  such  a  proscution  testimony  showing  how  the 

liquors  were  labeled  is  irrelvent,  as  the  question  for  the  jury  to  de- 
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termine  in  such  case  is,  what  are  the  actual  properties  of  the  Uquor 
sold,  and  not  what  were  its  represetited  properties.     Ih.  235. 

28.  Declarations  by  accused;  when  inadmissible  for  him. — The  connec- 

tion between  an  act  prima  facie  criminal  and  a  fact  or  circumstance 
which  may  excuse  it,  can  not  be  shown  by  the  declarations  of  the 
accused  made  prior  to,  and  in  contemplation  of  the  act.  Berney  v. 
The  State,  220. 

29.  Admissibility  of. — Where  a  showing  for  a  continuance  is  offered  in 

evidence  as  a  whole,  and  a  part  of  it  is  inadmissible,  the  court  is 
not  required  to  examine  it  for  the  purpose  of  distinguishing  the 
admissible  from  the  inadmissible  parts  thereof,  and  of  receiving  the 
one  and  excluding  the  other,  but  may,  on  objection,  exclude  it  en- 
tirely.    John  Berney  v.  The  State,  233. 

30.  Same. — In  a  prosecution  for  carrying  a  concealed  pistol,  the  defense 

being  that  the  defendant  liad  been  threatened  with,  and  had  good 
reason  to  apprehend,  an  attack,  it  is  not  permissible  for  him  to 
show,  that  a  person  to  whom  he  had  spoken  of  the  threat  advised 
him  to  arm  himself.     Ih.  233. 

31.  When  conduct  leading  to  arrest  and  discovery  of  crime  inadmissible. 

In  such  prosecution,  disorderly  conduct  on  the  part  of  the  defend- 
ant, which  caused  his  arrest  and  led  to  the  discovery  of  the  con- 
cealed weapon,  is  irrelevant  and  inadmissible  against  him.  While 
such  conduct  may  have  been  part  of  the  res  gestae,  and  explanatory 
of  the  arrest,  yet  it  had  no  tendency  to  prove  or  disprove  the 
charge  against  the  defendant,  but  did  have  a  tendency  to  prejudice 
the  jury  unduly  against  him.     lb.  233. 

32.  Prosecution  for  selling  or  conveying  mortgaged  property  under  section 

4354  of  the  Code ;  when  no  variance  between  accusation  and  proof. 
There  is  no  variance  between  an  accusation  in  a  prosecution  for 
selling  or  conveying  personal  property  covered  by  written  lien  or 
mortgage,  under  section  4354  of  the  Code  of  1876,  pending  in  the 
county  court,  and  the  proof,  where  the  accusation  avers  that  the 
mortgage  was  written  or  printed,  and  the  mortgage  introduced  in 
evidence  was  partly  written  and  partly  printed.  Johnson  v.  The 
State,  593. 

IX.     Homicide. 

33.  Manslaughter  in  first  degree. — Death  caused  by  a  blow  intentionally 

stricken  with  an  instrument  calculated  to  produce  death,  unless 
shown  to  have  been  inflicted  in  self-defense,  can  never  be  less  than 
manslaughter  in  the  first  degree.     Collier  v.  The  State,  247. 

34.  When  a  charge  is  not  a  reversible  error. — On  the  trial  of  one  indicted 

for  manslaughter,  a  charge  that  "mere  words,  no  matter  how- 
abusive  and  insulting,  never  reduce  homicide  to  manslaughter," 
although  alien  to  the  issue  and  unnecessary,  is  without  injury  to 
the  accused,  and  will  not  work  a  reversal  of  the  judgment  of  con- 
viction,    lb.  247. 

35.  Conduct  of  deceased  to  be  considered  in  determining  degree ;  self-defense. 

If  the  circumstances  attending  a  homicide,  caused  by  a  pistol  shot 
fired  by  the  accused  in  a  rencounter  not  shown  to  have  been  brought 
on  by  him,  both  parties  being  armed,  are  such  as  to  create  the  im- 
pression that  the  deceased  had  drawn  or  commenced  to  draw  his 
pistol  before  the  accused  drew  or  attempted  to  draw  his,  or  if  a 
reasonable  doubt  is  thereby  generated  as  to  whether  such  was  the 
case  or  not,  then  such  conduct  on  the  part  of  the  deceased  should 
be  considered  in  determining  the  grade  of  the  homicide ;  but  the 
homicide  can  not  be  thereby  reduced  to  self-defense,  unless  the  de- 
ceased made  the  first  hostile,  dangerous  demonstration,  and  the 
accused  had  no  other  reasonable  mode  of  escape.  Green  v.  The 
State,  6. 
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36.  Murder ;  sufficiency  of  indictment. — An  indictment  charging  that  the 

defendant  "  unlawfully  and  with  malice  aforethought,  did  kill  Lucy 
Lee  by  strangulation  in  this,  to-wit,  that  he  choked  her  to  death," 
conforms  substantially  to  the  form  prescribed  by  the  Code,  and  is 
sufficiently  defifiite  as  to  the  description  of  the  means  employed  in 
perpetrating  the  killing.     Redd  v.  The  State,  255, 

37.  As  to  admissibility  of  confessions  and  threats,  see  ante,  sub-title  Ev- 

IDKNCE,  5 — 13. 

38.  As  to  organization  of  jurj',  see  infra,  sub-title.  Jurors  and  Jury. 

X.  False  Pretenses. 

39.  When  indictable. — A  false  pretense,  to  be  indictable,  must  be  calcu- 

lated to  deceive  and  defraud,  and  must  be  of  a  material  fact,  on 
which  the  party  to  whom  it  is  made,  has  the  right  to  rely,  and  not 
the  mere  expression  of  an  opinion,  or  of  facts  open  to  his  present 
observation,  and  in  reference  to  which,  if  he  observed,  he  could 
obtain  correct  knowledge.     Woodbury  v.  The  State,  242. 

40.  Want  of  prudence  in  the  party  to  whom  made,  no  defense. — As  a 

general  rule,  if  the  pretense  is  not  absurd  or  irrational,  or  if  the 
party  to  whom  it  is  made  had  not,  at  the  very  time  it  was  made 
and  acted  upon,  the  means  at  hand  of  detecting  ils  falsehood,  if  he 
was  reallv  imposed  on,  his  want  of  prudence  is  not  a  defense.  lb. 
242. 

41.  False  statement  as   to   location   of  residence,   when  sufficient. — Un- 

der indictment  for  obtaining  personal  property  under  false  pre- 
tenses, if  the  residence  of  the  accused  at  a  particular  locality  was 
a  material  fact  in  the  transaction  between  him  and  the  party  from 
whom  he  obtained  the  property ;  and  if,  with  the  intent  to  defraud 
such  party,  he  misrepresented  the  localit}'  of  his  residence,  and  by 
means  of  the  misrepresentation  obtained  the  property,  the  misrep- 
resentation being  a  controlling  inducement  with  the  owner  to  part 
with  the  property,  it  is  no  defense^  that,  if  the  owner  liad  taken 
the  precaution  to  inquire  at  the  particular  locality,  he  could  have 
found  it  was  not  the  residence  of  the  accused,  and  would  not  have 
been  deceived  and  defrauded.     lb.  242. 

42.  Must   be  a   controlling    inducement    with    the   mvner    to   part    with 

his  property. — While  the  false  pretense  need  not  be  the  sole,  ex- 
clusive or  decisive  cause  operating  to  induce  the  owner  to  part 
with  his  property,  it  must  be  a  ccntrollixig  inducement  to  that  end. 
If  he  would  not  have  parted  with  his  propert}'  in  the  absence  of 
the  false  pretense,  the  offense  is  complete.     lb.  242. 

43.  Same. — Where,  on  the  trial  of  a  defendant  indicted  for  obtaining  a 

sewing  machine  under  false  pretenses,  the  evidence  of  the  party 
from  whom  the  defendant  obtained  the  machine  tended  to  show, 
that  he  was  not  influenced  in  parting  with  the  machine  by  the  false 
representations  made  to  him  by  the  defendant,  a  charge  given  at 
the  request  of  the  State,  which  assumes  to  state  the  elements  of 
the  offense,  and  omits  all  proper  reference  to  such  evidence,  has 
an  immediate  tendency  to  mislead  the  jurv,  and  is  erroneous.  lb. 
S42. 

XI.  Indictment. 

44.  Murder  ;  suffi,ciency  of  indictment. — An  indictment  charging  that  the 

defendant  "unlawfully  and  with  malice  aforethought,  did  kill  Lucy 
Lee  by  strangulation  in  this,  to-wit,  that  he  choked  her  to  death," 
conforms  substantially  to  the  form  prescibed  by  the  Code,  and  is 
sufficiently  definite'  as  to  the  description  of  the  means  employed  in 
perpetrating  the  killing.     Redd  v.  The  State,  255. 

45.  Local  statute ;  public  in  its  nature  ;  how  pleaded. — A  statute,  though 
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local  in  its  nature,  which  extends  to  all  persons  who  might  come 
within  the  territory  described,  is  a  public  statute,  of  which  the 
courts  are  required  to  take  judicial  notice  without  being  pleaded ; 
and  an  indictment  charging  a  violation  thereof  is  sufficient,  which 
refers  to  it  by  its  general  tenor,  and  further  describes  it  by  the  date 
of  its  approval.     Carson  v.  the  State,  235. 

46.  When  exceptions   created  by  a  proviso  to   an  act  need  not  be  neg- 

atived.— Where  an  exception  is  incorporated  into  the  enacting 
clause  of  a  statute,  the  indictment  must  show,  by  proper  averment, 
that  the  defendant  did  not  come  within  the  operation  of  the  excep- 
tion ;  but  where  such  exception  is  created  by  a  proviso  to  the  act,  it  is 
a  matter  of  defense  for  the  defendent  to  show  that  he  did  come 
within  the  exception,  and  this  defense  need  not  be  anticipated  by 
averment  in  the  indictment.     lb.  235. 

47.  Indictment  against  rvhite  person  and  negro  for  living  in  adultery  or 

fornication  ;  when  sufficient. — An  indictment  charging  that  "Tonj'' 
Pace  a  negro,  or  the  descendant  of  a  negro  to  the  third  generation 
inclusive,  a  man,  and  Mary  Ann  Cox,  a  white  woman,  did  live  to- 
gether in  a  state  of  adultery  or  fornication,"  sufficiently  charges 
the  offense  of  living  in  adulterv  or  fornication,  as  demanded  by 
section  4189  of  the  Code  of  1876.'    Pace  &  Cox  v.  The  State,  231. 

48.  Retailing;  violation  of  local  laxv  ;  sufficiency  of  indictment. — Under 

the  statute  (Code  of  1876,  §  4806),  a  defendant  may  be  convicted  of 
the  violation  of  a  local  law  prohibiting  the  sale  of  spirituous  liq- 
uors, under  an  indictment  charging  that  he  "did  sell  vinous  or 
spirituous  liquors  without  a  license  and  contrary  to  law."  Potvell 
V.  The  State,  10;  Boon  v.  The  State,  226. 

49.  When  form  prescribed  by  Code  sufficient. — An  Indictment  for  selling 

or  removing  personal  property  covered  by  lien  or  claim  (Code  of 
1876,  §  4353),  which  follows  the  fonn  prescribed  by  the  Code,  is 
sufficient.     Ellerson  v.  The  State,  1. 

50.  Robbery ;  ivhen  sufficient. — An  indictment  for  robbery  that  does  not 

contain  a  distinct  averment  of  the  value  of  the  property  alleged  to 
have  been  taken,  is  insufficient.     .Jackson  &  Dean  v.  The  State,  249. 

51.  Same. — An  averment'  in  such  an  indictment  charging  that  the  de- 

fendant "  feloniously  took  one  valise  containing  clothing  of  the 
value  of  twenty  dollars,  is  an  averment  that  the  taking  was  of  the 
valise  and  of  the  clothing  contained  therein,  and  that  the  collective 
or  aggregate  value  was  twenty  dollars.     lb.  249. 

XII.     Jurors  and  Jury. 

52.  Organization  of  jury  ;  when  free  from  error. — Where,  on  the  trial  of 

a  prisoner  charged  M'ith  murder,  four  of  the  regular  jurors  whose 
names  were  on  the  venire  served  on  the  prisoner  were  then  engaged 
as  jurors  in  the  trial  of  another  cause,  the  circuit  court  did  not  err 
in  ordering  their  names,  when  called,  to  be  laid  aside  and  the 
names  of  others  to  be  drawn  in  their  stead,  nor  in  ordering  an  ad- 
ditional number  to  be  summoned  as  talesmen,  the  whole  venire 
having  been  exhausted  before  the  completion  of  the  jury,  from 
whom  the  panel  was  completed,  without  waiting  for  the  return  of 
the  jurors  who  were  so  detained  on  the  other  trial.  Redd  v.  The 
State,  255. 

53.  When  service  of  copy  of  indictment  and  venire  on  prisoner  jyresumed. 

Where  the  record  in  a  capital  case  fails  to  show,  that  the  prisoner, 
who  was  in  actual  confinement,  was  served  with  a  copy  of  the  in- 
dictment and  of  a  list  of  the  jurors  summoned  for  his  trial,  as  re- 
quired by  the  statute,  but  does  not  show  the  contrarj',  such  service 
will  be  presumed  to  have  been  regularly  made,  in  the  absence  of 
any  objection  by  the  defendant  in  the  lower  court.  Spicer  v.  The 
State,  159, 
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54.  Failure  of  record  to  show  that  special  venire  was  summoned ;  whether 

it  will  he  presumed  that  sheriff  discharged  his  duty,  quiere. — Where, 
in  a  capital  case,  the  record  shows  that  the  court  made  the  proper 
order  for  a  special  venire,  but  fails  to  show  that  the  order  was  exe- 
cuted by  the  sheriff,  being  silent  on  that  point,  and  it  further 
shows  that  the  defendant  went  to  trial,  without  objection,  before 
a  jury  organized  from  the  regular  panels  summoned  for  the  week, 
it  may  be,  that,  in  such  case,  it  will  be  presumed,  on  appeal,  that 
the  sheriff  discharged  his  duty  by  executing  the  order,  or  that  the 
defendant  waived  his  right  to  have  a  compliance  therewith  ;  but 
this  question  is  not  decided  in  this  case.    lb.  159. 

XIII.     Larceny.  ^ 

55.  OtUstanding  crop. — Under  a  contract  between  several  parties,  en- 

tered into  for  the  purpose  of  farming,  by  the  terms  of  which  one 
of  them  was  to  furnish  the  land  and  "necessary  teams,  wagons,, 
farming  implements,  feed  for  teams  and  blacksmith  work,"  and 
the  others  were  to  "  furnish  all  the  labor  necessary  to  make  a  crop," 
and  the  crop  was  to  be  divided  between  all  of  them  in  shares  fixed 
by  the  contract,  the  parties  thereto  are  tenants  in  common  of  the 
crop  raised  thereunder ;  and  hence,  none  of  the  parties  furnishing 
the  labor  can  be  convicted  of  larceny  of  a  part  of  the  outstanding 
crop  raised  under  the  contract.     McCall  v.  The  State,  2211 . 

56.  Petit  larceny  ;  tenants  in  common. — Nor  can  they  be  convicted  of  lar- 

ceny of  any  part  of  the  crop  after  it  has  been  gathered,  and  be- 
comes personal  property.     Holcombe  v.  The  State,  218. 

57.  At  common  law,  tenant  in  common  can  not  be  guilty  of,  as  to  joint 

property. — At  common  law,  a  joint  owner  or  tenant  in  common  of 
personal  property,  can  not  be  guilty  of  larceny,  by  taking  or  ap- 
propriating to  his  own  use  the  whole  or  any  part  of  the  joint  prop- 
erty, however  fraudulent  or  felonious  in  fact  may  be  his  intent, 
unless  he  take  it  from  the  custody  of  a  bailee  with  intent  to  charge 
the  latter  with  a  pecuniary  liability.     lb.  218. 

58.  Section  4355  of  the  Code  construed. — Under  an  indictment  for  larceny 

a  tenant  in  common  can  not  be  convicted  of  the  offense  of  having 
fraudulently  converted  to  his  own  use  the  undivided  interest  of  his 
co-tenant,  although,  under  the  provisions  of  section  4355  of  the 
Code,  one  guilty  of  such  an  offense  is  punishable  as  if  he  had  sto- 
len the  property  so  converted.     lb.  218. 

59.  Outstanding  crop  of  com  not  personal  property. — An  outstanding  crop 

of  corn  is  not  personal  property,  and  is,  therefore,  not  protected 
bv  the  provisions  of  section  4355  of  the  Code.  McCall  v.  The 
State  227. 

XIV.     Pleas  and  Defenses. 

60.  Only  one  christian  name  knoivn  to  the  law. — The  law  knows  but  one 

christian  name,  and  the  insertion  or  omission  of  a  defendant's 
middle  name  in  an  indictment  is  entirely  immaterial ;  and  a  mis- 
take in  the  middle  name  will  not  support  a  plea  of  misnomer. 
Pace  &  Cox  v.  The  State,  231. 

XV.     Retailing  ;  Disposing  op  Intoxicating  Liquors  contrary  to 
Local   Statutes. 

60a.  Sufficiency  of  indictment. — Under  the  statute  (Code  of  1876,  §  4806), 
a  defendant  may  be  convicted  of  the  violation  of  a  local  law  pro- 
hibiting the  sale  of  spirituous  liquors,  under  an  indictment  charg- 
ing that  he  "  did  sell  vinous  or  spirituous  liijuors  without  a  license 
,  and  contrary  to  law."  •  Powell  v.  The  State,  10 ;  Boon  v.  The  State, 
■226. 
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61.  Intoxicating  liquors  ;  mhen  witness  may  give  his  opinion  as  to  the  in- 

toxicating properties  of. — In  a  prosecution  for  selling  intoxicating 
liquors  in  violation  of  law,  it  is  competent  for  a  witness,  who  is 
shown  to  have  had  such  an  opportunity  of  personal  observation  or 
of  experience  as  to  enable  him  to  form  a  correct  opinion,  to  testify 
to  his  opinion  as  to  the  intoxicating  properties  of  liquors  shown  to 
have  been  sold  by  the  defendant,  although  he  is  not  shown  to  be  a 
technix'al  expert.     Carson  v.  The  State,  235. 

62.  Evidence  ;  admissibility  of. — In  such  a  i^rosecution  testimony  show- 

ing how  the  liquors  were  labeled  is  irrelevant,  astlie  question  for 
the  jury  to  determine  in  such  case  is,  what  are  the  actual  properties 
of  the  liquor  sold,  and  not  what  were  its  represented  properties. 
lb.  235. 

63.  Local  statute  ftohibiting  sale  of  liquors  ;  when  exception  in  favor  of 

physicians  can  not  be  incorporated  by  the  courts. — Where  a  local  stat- 
ute prohibiting  the  sale  of  spirituous,  vinous  or  malt  liquors  and 
intoxicating  bitters  within  a  prescribed  territory,  contains  no  ex- 
ception in  favor  of  physicians  and  druggists,  such  exception  can  not 
Tae  incorporated  therein  by  the  courts.     lb.  235. 

64.  Same. — Hence   it  is  no  defense  to  an  indictment  charging  a  sale 

or  gift  of  intoxicating  bitters  in  violation  of  such  statute,  that  the 
defendant  was  a  licensed  practicing  physician,  and  gave  or  sold 
them,  in  good  faith,  as  a  prescription,  to  the  witness  who  was  un- 
der his  treatment,  although  it  is  shown  that  such  was  a  proper  and 
scientific  treatment  of  the  disease  for  which  he  was  prescribing. 
lb.  235. 

65.  Same. — But  "we  are  not  to  be  supposed  as  intimating  that  physi- 

cians or  druggists  would  be  prohibited,  under  such  a  statute  as  the 
one  in  question,  from  the  bona  fide  use  of  spirituous  liquors  in  the 
necessary  compounding  of  medicines  manufactured,  mixed  or  sold 
by  them.  This  would  not  be  within  the  evils  intended  to  be  rem- 
edied bv  such  prohibitory  enactments,  nor  even  within  the  strict 
letter  of  the  statute."     lb.  235. 

See  Constitutional  Laav,  9. 

XVI.     Robbery. 

66.  Indictment ;  averment  of  value  of  property  taken. — An  indictment  for 

robbery  that  does  not  contain  a  distinct  averment  of  the  value  of 
the  property  alleged  to  have  been  taken,  is  insufficient.  Jackson 
&  Dean  v.  The  Stale,  249. 

67.  Same. — An  averment  in  such  an  indictment  charging  that  the  de- 

fendant "feloniously  took  one  valise  containing  clothing  of  the 
value  twenty  dollars,"  is  an  averment  that  the  taking  was  of  the 
valise  and  of  the  clothing  contained  therein,  and  that  the  collective 
or  aggregate  value  was  twentj^  dollars.     lb.  249. 

68.  Proof  of  value  of  property  taken,  tvhen  sufficient. — On  a  trial  for  rob- 

bery it  is  not  necessary  to  prove  that  the  property  alleged  to  have 
been  taken,  had  a  specific  pecuniary  value.  It  is  sufficient  that  it 
was  not  worthless,  that  it  was  not  wholl}'  unfit  for  use,  or  that  the 
owner  kept  and  preserved  it  as  of  value  to  him,  although  its  pecu- 
niary value  was  nominal,  insignificant,  or  incapable  of  estimation. 
lb.  249. 

69.  What  constitutes  violence. — AVhile  it  may  be  true,  that  the  mere 

stealthy  taking,  or  the  sudden,  unexpected  snatching  of  goods 
from  the  person  of  another,  will  not  constitute  robbery ;  yet,  when- 
ever the  taking  is  resisted,  and  the  resistance  is  overcome  by  vio- 
lence, or  whenever  resistance  is  prevented  by  threats  of  actual 
violence,  creating  a  reasonable  apprehension  of  it,  the  offense  is 
committed.     lb.  249.  » 
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XVII.  Selling,  Removing,  or  Buying  Property  to  which  Others 

HAVE  A  Claim.     (Code,  §  4353) 

70.  Indictment ;  when  form  prescribed  by  Code  sufficient. — An  indictment 

for  selling  or  removing  personal  property  covered  by  lien  or  claim 
(Code  of  1876,  §  4353),  which  follows  the  form  prescribed  by  the 
Code,  is  sufficient.     Ellerson  v.  The  State,  1 

71.  Ingredients  of  the  offense  denounced  by  section  4353  of  the  Code  of  1876. 

To  constitute  the  offense  of  selling  or  removing  personal  property 
covered  by  a  lien  or  claim,  it  is  necessary  to  prove,  (1)  that  the 
prosecutor  had  a  claim  to  the  property  under  a  written  instrument 
or  a  lien  thereon  created  by  law  for  rent  or  advances,  or  some  other 
lawful  or  valid  claim,  verbal  or  written ;  (2)  that  the  accused  hav- 
ing knowledge  of  the  existence  of  such  claim* or  lien,  removed  or 
sold  the  property ;  and  (3)  that  he  removed  or  sold  it  for  the  pur- 
pose of  hindering,  delaying  or  defrauding  the  prosecutor ;  and  it 
is  error  for  the  court  to  refuse  a  charge  asserting  that  these  facts 
must  be  established  by  the  evidence  beyond  all  reasonable  doubt, 
before  they  can  convict,  and  that  a  reasonable  doubt  of  the  exist- 
ence of  either  of  tliese  facts,  growing  out  of  the  evidence,  entitled 
the  defendant  to  an  acquittal.     Ih.  1. 

72.  Section  4353  of  the  Code  construed. — The  words  "  lien  "  and  "claim" 

are  used  in  Section  4353  of  the  Code  of  1876,  proliibiting  the  sale  or 
removal  of  personal  property  covered  by  a  lien  or  claim,  in  a  kin- 
dred sense,  embracing  mere  charges  or  incumbrances  upon  the 
general  ownership,  and  not  the  general  ownership  itself.     lb.  1. 

73.  Same  ;  when  contract  not  protected  thereby. — The  prosecutor  and  the 

defendant  entered  into  a  contract,  which  recites  that  tlie  former 
had  employed  the  latter  and  others  to  labor  on  a  designated  tract 
or  parcel  of  land  for  the  year,  1880,  and  in  which  the  prosecutor 
stipulated  to  furnish  the  land,  team  and  feed  for  the  team,  and 
tools  to  work  the  land,  and  seed  to  plant  it,  and  the  defendant 
stipulated  to  furnish  the  labor  and  feed  it,  to  be  responsible  for  all 
tools,  implements  and  gear  used  by  him,  to  treat  the  stock  well 
and  to  do  good  work.  It  was  further  provided,  that  the  prosecu- 
tor was  to  have  one-half  of  the  crop  made,  and  the  defendant  was 
to  have  the  other  half,- from  which  he  was  to  pay  all  advances 
made  to  him,  and  for  any  labor  to  help  him,  if  it  was  necessary  to 
hire  help.  Held,  that  the  relation  between  the  prosecutor  and  the 
defendant  under  the  contract,  was  either  that  of  master  and  ser- 
vant, or  that  of  tenants  in  common  ;  and  that  in  either  relation  the 
prosecutor  had  a  general  ownership  in  the  crops  raised  under  the 
contract,  and  not  a  lien  or  claim  within  the  meaning  of  section 

4353  of  the  Code  of  1876;  and  that,  therefore,  the  defendant  could 
not  be  convicted,  under  that  section,  for  selling  or  removing  a  part 
of  such  crops.     lb.  1. 

XVIII.  Selling  or  Conveying  Mortgaged  Property.   (Code,  §  4354). 

74.  Prosecution  for  selling  or  conveying  mortgaged  property  under  section 

4354  of  the  Code  ;  when  no  variance  between  accusation  and  proof. 
There  is  no  variance  between  an  accusation  in  a  prosecution  for 
selling  or  conveying  personal  property  covered  by  written  lien  or 
mortgage,  under  section  4354  of  the  Code  of  1876,  pending  in  the 
county  court,  and  the  proof,  where  the  accusation  avers  that  the 
mortgage  was  written  or  printed,  and  the  mortgage  introduced  in 
evidence  was  partly  written  and  partly  printed.  Johnson  v.  The 
State,  693. 

75.  Same;  statute  extends  to  printed  mortgages  or  liens. — The  provisions 

of  this  statute  (Code,  §  4354)  not  only  extend  to  written  mortgages, 
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liens  and  deeds  of  trust,  but  also  extend  to,  and  comprehend  mort- 
gages, liens  and  deeds  of  trust  which  are  printed,  or  partly  printed 
and  partly  written.     lb.  593. 

76.  The  word  "vriting"   includes  printing. — The  declaration  of  section 

1  of  the  Code  of  1876,  that  "  writing"  includes  printing  on  paper, 
is  but  a  general  rule  of  construction  which  would  be  applied  in  the 
absence  of  such  statutory  declaration,     76.  593. 

77.  Section  4354  of  the  Code  construed  ;  the  word  "  convey  "  includes  an 

exchange. — The  word  convey  as  used  in  the  statute  making  it  amis- 
demeanor  to  sell  or  convey  personal  property  upon  which  there  is 
a  written  lien  or  mortgage,  etc.  (Code,  §  4354),  includes  a  transfer 
of  property  by  exchange.     lb.  593. 

^IX.     Trial  and  its  Incidents. 

78.  When  service  of  copy  of  indictment  and  venire  on  prisoner  presumed. 

Where  the  record  in  a  capital  case  fails  to  show,  that  the  prisoner, 
who  was  in  actual  confinement,  was  served  with  a  copy  of  the  in- 
dictment and  of  a  list  of  the  jurors  summoned  for  his  trial,  as  re- 
quired by  the  statute,  but  does  not  show  the  contrary,  such  service 
will  be  presumed  to  have  been  regularly  made,  in  the  absence  of 
any  objection  bv  the  defendant  in  the  lower  court.  Spicer  v.  The 
State,  159. 

79.  Failure  of  record  to  show  that  special  venire  was  summoned  ;  whether 

it  will  be  presumed  that  sheriff  discharged  his  duty,  quxre. — Where, 
in  a  capital  case,  the  record  shows  that  the  court  made  the  proper 
order  for  a  special  venire,  but  fails  to  show  that  the  order  was 
executed  by  the  sheriff,  being  silent  on  that  point,  and  it  further 
shows  that  the  defendant  went  to  trial,  without  objection,  before  a 
jury  organized  from  the  regular  panels  summoned  for  the  week,  it 
may  be,  that,  in  such  case,  it  will  be  presumed,  on  appeal,  that 
the  sheriff  discharged  his  duty  by  executing  the  order,  or  that  the 
defendant  waived  his  right  to  have  a  compliance  therewith ;  but 
this  question  is  not  decided  in  this  case.     lb.  159. 

80.  Mandatory  requirements  of  the  statute  ;  when  must  be  complied  with 

by  the  court  in  capital  case. — It  is  a  reasonable  and  sound  principle 
that,  where,  on  the  trial  of  a  capital  case,  the  statute  peremptorily 
requires  some  order  to  be  made  by  the  court,  which  is  of  prime  im- 
portance to  the  prisoner  in  securing  to  him  the  constitutional 
guaranty,  that  the  "right of  trial  by  jury  shall  remain  inviolate," 
the  action  of  the  court  in  that  regard  becomes  an  essential  part  of 
the  record,  and,  on  appeal,  it  must  affirmatively  appear  that  the 
requirement  uas  complied  with.     lb.  159. 

81.  Record  must  affirmatively  show  in  capital  case  an  order  appointing 

day  for  trial. — Under  the  provisions  of  the  statutes  of  this  State, 
the  court  is  required  to  appoint  a  day  for  tlie  trial  of  a  prisoner  in- 
dicted for  a  capital  offense  ;  and  this  requirement  being  mandatory, 
and  being  also  an  act  judicial  in  its  nature  to  be  performed  by  the 
court,  and  not  a  duty  to  be  discharged  by  a  ministerial  officer  act- 
ing under  a  judicial  order,  the  record,  on  appeal,  must  affirmatively 
show  that  it  was  complied  with.  This  court  will  not  presume  from 
the  silence  of  the  record,  that  the  order  was  made,  or  that  the  right 
of  the  prisoner  thereto  was  waived  by  his  proceecling  to  trial  with- 
out objection.     lb.  159. 

XX.    Verdict  and  Judgment. 

82.  Judgment  of  conviction  in  criminal  case  ;  when  erroneous. — The  sen- 

tence of  a  court  in  criminal  case,  operating  to  deprive  a  citizen  of  his 
liberty,  and  condemning  him  to  involuntary  servitude,  is  irregular 
and  erroneous,  when  it  is  in  itself  so  vague  and  indefinite,  that  it 
may  operate  as  a  pretence  of  authority  for  prolonging  the  term  of 
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servitude  beyond  that  to  which  the  law  gives  sanction.  Bradley  v. 
The  State,  318. 

83.  Same. — Where  a  defendant  convicted  for  carrying  a  concealed  wea- 

pon, is,  in  one  part  of  the  sentence,  condemned  to  hard  labor  for  the 
payment  of  the  costs  at  the  rate  of  forty  cents  per  day,  the  term  not 
to  exceed  eight  months,  and  in  another  part,  to  hard  labor  for  the 
same  purpose  for  a  term,  not  only  in  excess  of  eight  months,  but  for 
a  period  more  than  siifhcient  for  the  payment  of  the  costs,  such  sen- 
tence is  inconsistent,  uncertain,  and  erroneous,  although  the  latter 
clause,  being  an  excess  of  jurisdiction,  may  be  void.     lb.  318. 

84.  Hard  labor ;  for  what  costs  may  be  im.posed. — It  is  only  costs  incurred 

by  the  State,  or  to  wliich  the  Stale,  if  it  were  liable  for  costs, 
could  be  subjected,  for  the  payment  of  which  a  convict  may  be 
compelled  to  labor;  and  hence,  a  defendant  can  not  be  sentenced, 
on  conviction,  to  hard  labor  for  the  payment  of  fees  due  to  his  \vit- 
nesses,  or  of  fees  due  to  the  officers  of  court  for  services  rendered 
to  him  in  making  his  defense.     lb.  318. 

85.  Same  ;  may  be  imposed  for  sheriff's  fees  for  feeding  prisoners. — The 

compensation  of  the  sheriff  for  feeding  a  defendant  in  a  criminal 
case,  while  he  is  confined  in  jail  to  answer  the  indictment,  is  a 
part  of  the  cosfs  in  the  strictest  sense  of  the  term,  taxable  against 
him  on  conviction,  and  for  the  payment  of  which  hard  labor  may 
be  imposed.     lb.  318. 

86.  When  judgment  of  loiver  court  here  corrected. — The  defendant  in  this 

case  havinsr  been  sentenced  to  hard  labor  for  the  payment  of  costs 
for  a  longer  p'.'riod  than  is  authorized  by  law,  the  judgment  of  the 
lower  court  is  here  corrected,  and,  as  corrected,  affirmed,  without 
costs.     lb.  318. 

CROPS. 

1.  When  growing. — A  crop  must  be  considered  and  treated  as  a  grow- 
ing crop,  from  the  time  the  seed  are  deposited  in  the  ground. 
Wilkinson  v.  Ketler,  435. 

See  Mortgages. 
DAMAGES. 

1.  General  rules  for  the  recovery  of  damages. — Among  the  general  rules 
for  the  recovery  of  damages  are  the  following:  (1).  They  must  be 
the  natural  and  proximate  consequence  of  the  wrong  done,  n6t  the 
remote  or  accidental  result ;  (2)  special  damages  can  be  recovered 
only  when  they  are  not  too  remote,  and  are  specially  declared  on 
and  claimed  in  the  complaint ;  and  (3)  what  are  termed  specula- 
tive damages — that  is,  possible  or  even  probable  profits  that,  it  is 
claimed,  could  have  been  realized,  but  for  the  tortious  act  or  breach 
of  contract  charged  against  the  defendant — are  too  remote  and  can 
not  be  recovered.     Pollock  &  Co.  v.  Gantt,  373. 

See  Attachment  Bond,  5^7,  10,  11,  13. 

Chancery,  20 — 24,  70,  71. 

Railroad. 

Trover. 

Warranty. 

DEEDS. 

1.  Execution  of. — A  conveyance  of  lands,  not  acknowledged  by  the  grant- 
or as  required  by  law*,  must  be  attested  by  at  least  one  witness, 
and,  if  the  grantor  signs  by  mark  only,  by  two  witnesses  ;  and  in 
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either  case  the  attesting  witness  must  be  able  to  write",  and  must 
in  fact  write  his  own  name.     Stewart  v.  Beard,  470. 

2.  Same. — A  deed,  signed  liy  the  grantor,  but  not  acknowledged,  and 
purporting  to  be  attested  by  two  witnesses,  one  of  whom  signed  by 
mark  only,  and  the  name  of  the  other  was  written  by  the  grantor, 
is  insufficient  to  pass  the  legal  estate,  and  is  incapable  of  recogni- 
tion in  a  court  of  law  as  a  muniment  of  title.     Ih.  470. 

S.  When  execution  of  neither  attested  nor  acknowledged. — Where  a  mort- 
gage was  signed  by  the  husband,  and  beneath  his  signature  thereto 
the  wife  on  the  same  day  added  :  "I  hereby  join  in  the  execution 
of  the  foregoing  conveyance,  in  token  that  I  relin(iuish  all  claim  of 
dower  in  said  premises,"  affixing  her  signalure  and  seal ;  to  which 
a  justice  of  the  peace  added  a  certificate  in  these  words :  "  Sworn 
to  and  subscribed  before  me  this  day,"  bearing  date  seventeen 
days  after  the  mortgage, — held,  that  the  mortgage  was  neither  at- 
tested nor  acknowledged,  and  thaMt  was,  therefore,  inoperative  for 
any  purpose.     Dagger  A  Collins  v.  McRae.  324. 

4.  Same ;  execution  of. — The  face  of  such  paper  clearly  indicates  that 

the  certificate  of  the  justice  of  the  peace  refers  to  the  signature  of 
the  wife,  which  last  precedes  it,  and  not  to  that  of  the  husband. 
Ih.  324. 

5.  Same ;  wh^nnot  .self-proving,  admission  by  mortgagor  of  its  e.recution 

no  evidence  against  stranger. — A  mortgage  of  land,  to  be  self-prov- 
ing under  the  statute,  must  be  properly  acknowledged  and  certi- 
fied, and  recorded  in  the  county  in  which  the  land  is  situate,  with- 
in twelve  months  after  its  execution ;  and  wiien  not  acknowledged, 
an  admission  of  its  due  execution  by  the  mortgagor,  while  suffi- 
cient as  against  him,  is  no  evidence  against  a  stranger  claiming  an 
interest  in  the  land.     lb.  324. 

6.  Acknowledgment  of ;   its    effect  when  attacked  for  fraud. — Where  a 

mortgage  is  duly  acknowledged  before,  and  certified  by  a  proper 
officer,  in  th»^  form  pre^^cribed  by  the  statute,  this  is,  in  itself,  co- 
gent proof  of  a  free  agency  and  absence  of  restraint  in  the  execu- 
tion of  the  mortgage,  and  raise.^  a  presumption  in  favor  of  its  valid- 
ity, Avhich  can  only  be  rebutted  by  clear  prooi  of  fraud;  duress,  or 
irnposition  practiced  on  the  mortg.ignr,  in  which  the  officer  or  mort- 
gee  participated.     Moog  v.  Strang,  98. 

7.  Delivery  of  deed  can  not  be  qualified  by  parol. — When  the  possession 

of  a  deed  to  lands  is  obtained  by  the  grantee  from,  ,and  by  the  act 
of  the  grantor,  or  with  his  consent,  it  is  not  permissible  for  the 
grantor  to  prove  by  parol  that  the  delivery  of  the  deed  was  condi- 
tional or  qualified,  and  not  absolute.  Any  parol  negotiation  or 
agreement  antecedent  to,  or  contemporaneous  with  the  delivery  of 
the  deed,  is  merged  in  the  delivery,  and  from  that  time  the  con- 
veyance becomes  operative  according  to  its  terms.  Williams  v. 
Higgins,  517. 

8.  Deed ;  when  want  or  inadequacy  of  consideration  can  not  be  shoivn. 

Where  a  deed  purports  to  be  founded  on  a  pecuniary  considera- 
tion, it  is  not  competent  for  the  grantor,  in  the  absence  of  fraud  in 
its  execution,  to  show  in  a  coirrt  of  law  the  want,  or  inadequacy  of 
the  consideration  expressed  in  the  deed.  lb.  517. 
9*  Same;  deed  fraudulent  as  to  creditors,  operative  inter  partes. — Con- 
veyances or  gifts  made  to  hinder,  delay  or  defraud  creditors,  when 
fully  consummated,  are  valid  and  operative  between  the  parties; 
and  neither  party  can  set  up  the  fraud  for  the  purpose  of  maintain- 
ing, or  defeating  an  action  brought  by  the  one  against  the  other. 
lb.  517. 
10.  Failure  to  record  deed  to  land ;  its  effect  against  subsequent  encum- 
brancer.— The  failure  to  record  a  deed  conveying  lands  until  more 
than  three  months  after  its  execution,  and  until  the  vendor  has  con- 
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veyed  the  lands  in  mortgage  to  secure  a  debt  contracted  contem- 
poraneously with  the  execution  of  the  mortgage,  is  void  and  inop- 
erative against  the  mortgagee,  he  having  no  notice  of  the  existence 
of  the  deed.     Lehman,  Durr  &  Co.  v.  Shook,  4^6. 

11.  Registration  of  deed ;  effect  of  as  notice. — The  registration  of  a  deed 

operates  as  notice  only  of  rights  or  claims  derived  from  the  grantor 
by  whom  the  deed  is  executed,  and  not  as  notice  of  claims  or  rights 
derived  from  others  not  parties  to  the  deed.  Lehman,  Durr  tt-  Go. 
V.  Collins,  127. 

12.  Same. — Where  a  purchaser  of  lands  at  a  sale  under  a  power  con- 

tained in  a  mortgage  subsequenty  sold  the  lands,  but  did  not  exe- 
cute to  his  vendee  any  deed  thereto,  the  latter  taking  a  conveyace 
directly  from  the  mortgagor,  the  registration  of  such  conveyance 
does  not  operate  as  constructive  notice  to  judgment  creditors  seek- 
ing to  redeem  the  lands,  of  such  vendee's  claim  or  title  to  the  lands, 
and  to  him 'they  are  not  required  to  apply  for  redemption  in  the 
absence  of  actual  notice.     lb.  127. 

13.  Description,  in  conveyance ;  when  it  can  he  aided  by  oral  testimony. 

A  description  of  lands  in  a  conveyance,  by  section,  township  and 
range,  without  mention  of  the  State,  county,  land  district,  or  gov- 
ernment survey,  in  which  the  lands  lie,  may  be  aided  by  oral  tes- 
timonv  showing,  that  when  the  conveyance  was  made,  the  grantor 
owned  and  resided  on  lands  in  a  given  county,  in  this  State,  which 
were  known  by  the  same  numbers,  as  those  employed  in  the  con- 
veyance. Aided  by  such  proof,  and  in  absence  of  proof,  that  the 
grantor  owned  or  claimed  other  lands  falling  within  the  same  de- 
scription, it  becomes  the  duty  of  the  court  to  pronounce  the  con- 
veyance valid.     Chambers  v.  Ringstaff,  14O. 

14.  Interpretation  of  a  conveyance,  aided  by  oral  testimony. — In  such  case, 

the  interpretation  of  the  conveyance  and  judgment  upon  its  valid- 
ity vel  non,  are  questions  for  the  court,  while  the  finding  of  attend- 
ant facts  and  circumstances  are  functions  of  the  jury.     lb.  140. 

15.  Intention  of  parties ;  can  not  be  testified  to. — It  is  not  permissible  for 

a  party  to  a  suit,  who  was  also  a  party  to  a  mortgage,  to  testify,  as 
a  witness,  to  the  intention  of  the  parties  to  such  mortgage  as  to 
what  lands  were  to  have  been  thereby  conveyed.     lb.  140. 

16.  When  description  of  grantor  sufficient. — The  description  of  the  grantor 

in  a  mortgage  of  real  estate  is  sufficiently  certain,  if  his  identity 
can  be  worked  out  through  a  proper  application  of  the  maxim,  Id 
certum  est  quod  certum  reddi  potest.     Madden  v.  Floyd,  221. 

17.  Same — A  mortgage  of  real  estate  is  not  void  for  uncertainty  in  the 

description  of  the  mortgjigor,  which  is  signed  by  three  persons,  no 
one  of  whose  names  appears  therein  except  at  the  place  of  signing, 
otherwise  than  under  the  general  designation  of  the  pronouns  "I," 
"my"  and  "me,"  when  the  note  secured  thereby  is  jiarticularly 
described  in  the  mortgage,  and  it  is  manifest,  on  construing  the 
,  note  and  mortgage  together,  who  the  person  is  that  was  intended 

to  be  described  in  the  mortgage  as  the  maker  thereof.     lb.  221. 

18.  Voidable  when  obtained  by  undue  influence. — Where  the  execution  of 

a  deed  is  procured  by  undue  influence,  the  deed  is  v(jidable  merely, 
and  not  absolutely  void.     Shipman  v.  Furniss,  555. 

19.  Deed  of  homestead ;  when  void. — A  deed,  executed  by  a  married  man 

of  his  homestead  after  the  constitution  of  1868  went  into  efiect, 
without  the  voluntary  signature  and  assent  of  his  wife,  is  void  as 
a  conveyance  of  the  legal  title,  although  the  deed  was  exetaited  in 
payment  of  a  debt  contracted  by  him  in  18o<) ;  and  it  will  not, 
therefore,  support  an  action  of  ejectment  brought  by  the  grantee, 
after  the  death  of  the  grantor,  against  the  surviving  widow  of  the 
latter,  for  the  recovery  of  such  homestead.  Slaughter  v.  McBride 
&  Latimer,  510. 
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20.  Sale  hy  administrator  acting  under  void  appointment,  also  void. — A 

sale  of  real  estate,  made  by  one  acting  as  administrator  de  bonis 
non  under  a  void  appointment,  is  void,  and  a  deed  executed  by 
him  in  pursuance  of  such  sale,  does  not  convey  the  legal  title  to 
the  purchaser;  but  such  title  remains  in  the  heirs  of  the  decedent, 
and  will  support  an  action  of  ejectment  brought  by  them  against 
the  purchaser  in  possession.     Allen  v.  Kellam,  442. 

21.  When  deed  hy  widow  conveying  decedent's  land  under  special  act  valid. 

An  act  of  the  General  Assemblj'  authorizing  the  widow  to  sell 
lands  of  a  decedent  at  private  sale,  subject  to  the  approval  of  the 
judge  of  probate  of  the  county  in  which  the  decedent  resided  at 
the  time  of  his  death,  is  constitutional ;  and  a  sale  and  conveyance 
made  by  the  widow,  and  approved  by  the  judge  of  probate  under 
the  act,  passed  the  legal  title  to  the  purchaser.  Bruce  v.  Brad- 
shaw,  360. 

22.  Declaring  naked  trusts  no  estate  or  interest  passes  to,  the  trustee. — Un- 

der the  statute  abolishing  naked  or  drj-  trusts  (Code  of  1876,  §  2185), 
the  legal  and  equitable  estates,  which  a  conveyance  to  a  naked 
trustee  would  have  created  at  common  law,  are  directly  and  imme- 
diately merged  in  the  cestui  que  trust,  and  no  interest  or  estate 
passes  thereunder  to  the  trustee.     Wilkinson  v.  May,  33. 

See  Ajmbiguity. 

Adverse  Possession,  16,  17. 

Chaxceky,  5-7,  10-14. 

Color  of  Title. 

Fraudulext  Conveyances. 

DETINUE. 

1.  When  breach  of  contract  by  the  seller  of  personal  property  will  prevent 

a.  recovery  based  on  a  forfeiture . — Where  the  plaintiff  in  an  action 
for  the  recovery  of  chattels  in  specie,  consisting  of  a  steam  saw  and 
grist  mill  and  appurtenance:^,  claims  under  a  forfeiture  contained  in 
a  contract  of  sale  made  by  him,  as  seller,  with  the  defendants,  as 
purchasers,  and  based  on  a  default  in  payment  of  part  of  the  pur- 
chase money,  and  it  is  shown  that,  in  violation  of  a  clause  in  the 
contract,  he  failed  to  furnish  the  purchasers  with  certain  timber 
privileges,  he  can  not  recover.     Hill  v.  Toumsend  &  Euhanks,  286. 

2.  What  title  will  not  support. — A  mortgage  on  a  crop  to  be  afterwards 

planted,  unlike  a  growing  crop,  does  not  pass  to  the  mortgagee  the 
legal  title,  but  creates  only  an  equitable  lien,  which  will  not  sup- 
port an  action  of  detinue  for  the  recovery  of  the  crop  after  it  has 
matured  and  been  gathered,  until,  at  least,  there  has  been  a  de- 
livery under  the  mortgage.  Wilkinson  v.  Ketler,  43-5 ;  Collier  & 
Son  v.  Faulk  &  Martin,  58 ;  Mayer  &  Co.  v.  Taylor  &  Co.,  403. 

DEVISE. 

See  Legacy, 

DISCONTINUANCE. 

1.  What  operates  as. — In  this  State,  on  the  commencement  of  a  com- 
mon law  action,  it  is  the  duty  of  the  clerk  to  place  it  on  the  docket, 
and  afterwards  to  continue  it  there  from  time  to  time,  until  it  is 
disposed  of  by  some  order  of  the  court ;  and  his  mere  failure  to 
continue  the  caused  on  the  docket,  unless  caused  by  some  positive 
act  of  the  plaintiff,  or  by  his  omission  to  perform  some  precedent 
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duty  enjoined  on  him  by  law,  does  not  work  a  discontinuance. 
But,  if  the  cause  is  kept  off  the  docket  by  the  act  of  the  plaintiff, 
or  by  his  failure  to  perform  a  duty  preliminary  to  the  right  to  have 
it  placed  on  the  docket,  this  will  amount  to  a  discontinuance.  Ex 
parte  HoJton,  164. 

2.  Effected  by  change  of  venue — The  effect  of  a  change  of  venue  regularly 

granted,  is  the  discontinuance  of  the  suit  in  the  court  in  which  it 
was  brought ;  and  thereupon  the  cause  passes  out  of  the  jurisdiction, 
and  off  the  docket  of  that  court ;  and  unless  it  is  transferred  to  the 
court  to  which  the  change  was  made  and  docketed  there,  it  ceases 
to  have  a  place  in  any  court.     Ih.  164. 

3.  Same. — A    plaintiff  in    an  action    of  forcible   entry  and  detainer 

pending  in  the  circuit  court,  obtained  a  change  of  venue,  but 
neglected  for  about  seven  years  to  jirepay  the  messenger's  fees 
to  transport  the  papers  in  the  cause  to  the  court  to  which  the 
change  was  made,  or  to  tender  the  same,  and  by  renson  of  such 
neglect,  the  papers  did  not  reach  the  latter  court  until  about  seven 
years  after  the  order  for  the  change  of  venue  was  entered,  and  dur- 
ing that  time  the  cause  remained  off  the  docket ;  held,  that  this 
wrought  a  discontinuance  of  the  cause ;  and  this  court,  on  defend- 
ants' petition,  awarded  a  mandamus  compelling  the  circuit  judge 
to  strike  the  cause  from  the  docket,  he  having  refused  to  do  so  on 
motion  made  by  defendants.     lb.  164. 

4.  Same ;  when  parti/  not  estopped  from  claiming. — In  such  case,  the  de- 

tendants  are  not  estopped  from  claiming  a  discontinuance,  by  the 
fact  that  a  third  party,  under  whom  they  held,  as  tenants,  had  ob- 
tained an  injunction  restraining  the  plaintiff  from  a  further  prose- 
cution of  the  suit.     lb.  164. 

DIVORCE. 

See  Chancery,  3,  4. 

DOMICIL.. 

1.  Change  of;  mhat  constitutes. — A  domicil  once  acquired  is  presumed 
to  continue  until  a  new  one  has  Ijeen  gained  facto  et  animo.  An 
intention  to  remove,  or  steps  taken  preparatory  to  removal,  is  not  a 
change  of  domicil.     Bragg  v.  The  State,  204. 

See  Criminal  Law,  1. 

DOWER. 

1.  When  widow  of  freedman  entitled  to,  under  ordinance  of  September 

29th,  1S65.— Under  the  ordinance  of  29th  September,  1865,  the  mar- 
riage of  two  negroes,  who' intermarried  in  1847,  while  they  were 
both  slaves,  and  who  continued  to  live  together  as  man  and  wife 
until  their  emancipation,  and  thereafter  for  several  months  after 
the  adoption  of  the  ordinance,  was  legalized,  and  on  the  death  of 
the  man,  the  woman,  as  his  widow,  was  entitled  to  dower  in  his 
lands,  although  the  man,  in  October,  1866,  abandoned  her,  pro- 
cured a  marriage  license  and  married  another  woman,  with  whom 
he  lived  as  his  wife  until  his  death.  Washington  v.  Washing- 
ton, 281. 

2.  Right  of  widoiv  to  dissent  from  will  of  deceased  husband  strictlg  per- 

sonal.— The  statute  authorizing  the  widow  to  dissent  from  the  will 
of  her  deceased  husband,  and  in  lieu  of  the  provisions  thereby 
made  for  her,  to  take  her  dower  in  his  lands,  and  her  distributive 
share  in  his  personal  estate  (Code,  §  220:5) ,  confers  on  the  widow  a 
strictly  personal  right,  wiiich  can  not  be  exercised  by  another. 
Crenshaw  v.  Cariyenier,  Ex'r,  572. 
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3.  Right  to  diissent  can  not  be  exercised  for  insane  widmv  by  next  friend, 

A  widow  who  is  insane,  is  mentally  incapable  of  entering  such  dis- 
sent ;  and  a  dissent  entered  for  her  by  another,  as  next  friend,  is 
without  authority  of  law,  and  invalid.     lb.  572. 

4.  Same  ;  whether  chancery  court  has  power  to  exercise  the  right  fot  her — 

quiere. — Whether  the  chancery  court,  on  a  bill  filed  within  proper 
time,  has  the  power  of  dissent,  oh  belialf  of  a  widow  who  is  insane, 
from  the  will  of  her  deceased  husband, — quxre.     lb.  572. 

EJECTMENT. 

1.  Right  of  recovery  not  affected  by  parol  agreement. — In  ejectment  it  is 

not  necessary  for  the  plaintiff  to  offer  to  rescind  a  parol  exchange 
of  lands  made  between  those  under  whom  he  and  the  defendant 
respectively  hold,  as  a  condition  precedent  to  the  commencement 
of  his  suit.  In  such  case,  the  plaintiff  having  the  legal  title  to  the 
land  sued  for,  and  his  claim  thereto  not  being  barred,  he  is  enti- 
tled to  recover,  notwithstanding  such  parol  agreement.  Alexander 
V.  WhMer^  332. 

2.  Title  in  plaintiff  at  time  of  trial  necessary  to  a  recovery. — To  recover 

in  ejectment,  the  plaintiff  must  not  only  have  title  when  he  insti- 
tutes his  suit,  but  also  at  the  time  of  trial.  If  his  title  determines 
before  the  trial,  he  can  not  recover.     Bruce  v.  Bradshaw,  360. 

3.  When  estoppel  in  pais  no  defense. — In  ejectment  brought  by  the  heir 

against  the  purchaser  at  a  void  sale  made  by  the  administrator  of 
thejntestate's  estate,  the  heir  is  not  estopped  from  a  recovery  by 
reason  of  the  fact  that  he  was  present  at  the  sale  and  made  no  ob- 
jection, or  because  the  proceeds  of  the  sale  went  to  his  use.  Allen 
V.  Kellam,  442. 

4.  By  mortgagor  against  a  stranger  ;  mortgage  no  defense. — A  defendant 

in  ejectment  can  not  .set  up,  in  the  defense  of  a  suit  brought  by  a 
mortgagor,  the  outstanding  title  in  the  mortgagee,  with  which  he 
does  not  connect  him.'^elf.     lb.  442. 

5.  Color  of  title  and  good  faith  under  section  2966  of  the  Code. — A  deed 

made  by  one  acting  as  administrator  under  a  void  appointment, 
though  void  itself,  is  color  of  title  within  the  meaning  of  section 
2966  of  the  Code  of  1876,  providing  that  persons  holding  under 
color  of  title,  in  good  faith,  are  not  responsible  for  damages  or 
rent,  in  actions  for  realty,  for  more  than  one  year  before  the 
commencement  of  the  suit,  when,  on  its  face,  it  appears  to  convey 
a  good  title,  and  its  defects  are  made  manifest  only  by  proof  of  ex- 
trinsic facts.    lb.  442. 

6.  WJiat  title  will  support. — Ejectment  can  only  be  maintained  on  a  le- 

gal title  and  right  to  the  immediate  possession.  Slaughter  v.  Mc- 
Bride  &  Latimer,  510 

7.  Void  deed  of  homestead,  will  not  support. — A  deed,  executed  by  a 

married  man  of  his  homestead  after  the  constitution  of  1868  went 
into  effect,  without  the  voluntarj'  signature  and  assent  of  his  wife, 
is  void  as  a  conveyance  of  the  legal  title,  although  the  deed  was 
executed  in  payment  of  a  debt  contracted  by  him  in  1859 ;  and  it 
will  not,  therefore,  support  an  action  of  ejectment  brought  by  the 
grantee,  after  the  death  of  the  grantor,  against  the  surviving  widow 
of  the  latter,  for  the  recover}^  of  such  homestead.     lb.  510. 

8.  Revivor  against  heirs  and  personal  representative. — In  ejectment,  on 

the  death  of  the  defendant  in  possession,  the  right  to  revive  the 
cause  against  the  heirs  for  the  recovery  of  the  possession  of  the 
lands  sued  for,  or  against  the  personal  representative  for  the  recovery 
of  mesne  profits  or  rents,  must  be  asserted  within  eighteen  months 
after  the  death  of  the  defendant,  or  it  will  be  lost ;  and  when  lost, 
no  recovery  can  be  had  in  that  action.     Ex  parte  Sayre,  184. 

9.  Wliat  can  not  be  regarded  as  a  motion  to  revive. — In  ejectment,  when 
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the  death  of  the  defendant  in  possession  "is  suggested  and  proved^ 
and  leave  granted  to  plaintiff  to  revive  the  suit  against  his  personal 
representative,"  the  minute-entry  neither  giving  tlie  name  of  the 
personal  representative,  nor  adding  "  when  known,"  this  can  not 
be  regarded  even  as  a  motion  to  revive  ;  and  if  no  other  steps  to 
revive  are  taken  in  the  cause  until  after  the  lapse  of  eighteen 
months  from  the  death  of  the  defendant,  the  right  to  revive  hav- 
ing been  thereby  lost,  the  court  may,  ou  motion,  strike  the  cause 
from  the  docket.     lb.  184. 

10.  Pl"a  of  not  gailti/  a  waiver  of  a  disclaimer. — In  ejectment  a  plea  of 

not  guilty,  being  an  admission  of  possession  by  the  defendant,  is, un- 
der our  practice,  a  waiver  of  a  disclaimer  also  filed  by  the  defend- 
ant touching  the  same  land.     Alexander  v.    Wheeler,  332. 

11.  Plea  of  statute  of  limit  it  ions  also  a  waioer  of  a  disclaimer. — For  sim- 

ilar reasons,  it  is  not  permissible  to  set  up  by  special  plea,  the 
statute  of  limitations  under  an  adverse  possession,  and  accompany 
it  with  a  disclaimer,  unless  they  are  made  applicable  to  entirely 
different  parts  of  the  preniises  sued  f»)r.  In  smth  case  the  dis- 
claimer is  also  waived.     lb.  332. 

12.  Verdict  of  jury ;  when  void  for  uncertainty. — While  a  general  verdict 

in  favor  of  the  plaintiff  in  an  action  of  ejectment,  for  the  lands  de- 
scribed in  the  complaint,  is  sufficient;  yet,  when  the  verdict  is  for 
a  part  only  of  such  lands,  or  the  finding  has  no  reference  to  the 
description  given  in  the  pleadings,  the  boundaries  of  land  recov- 
ered must  be  designated  with  reasonable  certainly,  so  as  to  enable 
the  court  to  pronounce  judgment  thereon.  Otherwise  it  is  void  for 
uncertainty,  and  can  not  be  sustained.  lb.  332. 
■  13.  Same. — A  verdict  in  favor  of  the  plaintiff  for  "  the  land  running  to 
Fergu.sson  and  Allen  line,"  there  being  nothing  in  the  pleadings 
to  aid  the  description,  is  void  for  uncertainty,  and  can  not  support 
a  judgment  of  recovery.     lb.  332. 

See  Adverse  Possession. 

ELECTIONS. 

1.  Supervisors  of  election;  their  powers  and  duties. — The  board  of  su- 

pervisors under  the  election  law  (Code  of  1870,  §  292)  have  no  re- 
visory powers,  but  their  duties  are  pvfrely  ministerial  and  are  con- 
fined to  mere  computation .  They  a  re  governetl  by  the  returns  made 
by  the  inspectors  of  the  several  precincts  as  to  the  number  of  votes 
cast,  and  for  whom  cast ;  and  if  these  returns  be  in  form,  they  have 
no  power  to  go  behind  them  and  ascertain  the  qualifications  of  the 
voters;  but  they  nmst  add  together  the  votes  of  the  f-everal  pre- 
cincts cast  for  each  candidate,  as  the  same  are  shown  in  the  certi- 
fied*returns,  and  declare  the  result;  and  the  declaration  of  there- 
suit  made  by  them  establishes  a  prima  facie  case  of  election. 
Leigh  v.  The  State  ex  rel.  O'Bannon,  261. 

2.  Election  under  local  option  law ;   contest  thereof. — The  local  option 

law  of  Calhoun  and  other  counties,  approved  March  l!)th,  1875 
(Pamph.  Acts,  1874-5,  p.  27(5),  containing  no  provision  for  contest- 
ing elections  held  thereunder,  if  there  be  irregularities  in  such 
elections,  not  apparent  on  the  face  of  the  proceedings  or  return, 
statutory  contest  is  not  the  mode  of  inquiring  into,  or  correcting 
them.     Savage  v.  Wolfe,  569. 

3.  Same  ;  purely  st/itutory. — The  authority  for  holding  such  elections  is 

statutory,  and  outside  of  the  general  jurisdiction  of  any  court;  and 
to  set  such  proceedings  in  motion,  there  must  be  presented  to  the 
judge  of  probate  of  the  proper  county  the  sworn  petition  of  some 
resident  freeholder  of  the  limits,  witliin  which  prohibition  is  sought 
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to  be  established,  which  must  contain  every  material  averment 
specified  in  the  first  section  of  the  act.     lb.  569. 

4.  Same;  application   to  revoke  ord^r  estahlis<hing  prohibition. — While 

this  act  provide.-?  that,  after  prohibition  has  been  established,  a 
second  election  may  be  applied  for  and  ordered  at  the  instance, 
and  on  the  petition  "of  any  freeholder  within  such  limits  [who] 
desires  to  have  the  order  revoked,"  there  is  an  express  limitation 
on  the  right  to  make  this  second  application,  the  statute  providing 
that  it  can  only  be  made  "  after  the  expiration  of  twelve  months 
after  the  prior  election  ;  "  and  a  petition  seeking  a  revocation  of 
the  order  establishing  prohibition,  which  shows  on  its  face  that  it 
was  filed  within  twelve  months  after  the  first  election,  is  wanting 
in  a  material  jurisdictional  averment,  fails  to  put  the  statutorv 
jurisdiction  of  the  judge  of  probate  into  exercise,  and  the  proceecT- 
ings  based  thereon  are  coram  nonjudice,  and  void.     lb.  569. 

5.  Same  ;  when  proceedings  for  an  election  thereunder  should  be  quashed. 

AVhere  a  second  election  was  held  under  the  act  to  revoke  the  or- 
der establishing  prohibition,  based  on  a  petition  which  shows  on 
its  face  that  it  was  filed  within  twelve  months  after  the  first  elec- 
tion, the  judge  of  probate  should  have  quashed  the  proceedings, 
on  the  petition  or  remonstrance  of  a  freeholder  of  the  territory 
within  which  the  prohibition  was  established,  averring  that  "the 
order  authorizing  said  election  was  granted  before  the  time  allowed 
by  law;  "  and  on  appeal  from  a  judgment  rendered  by  him  dis- 
missing such  petition  or  remonstrance,  this  court  will  reverse  the 
judgment,  dismiss  the  petition  for  the  second  election,  and  quash 
the  proceedings  thereon.     lb.  569. 

See  Contested  Elections. 
EMINENT  DOMAIN. 

See  Railroads. 
EQUITY. 

See  Chancery. 
ERROR  AND  APPEAL. 

1.  To  v>hat  term  appeals  returnable. — An  appeal  taken  to  this  court 
during  vacation  should  be  made  returnable  to  the  next  ensuing 
term,  and  if  not  so  taken,  the  appeal  may  be  dismissed,  on  motion. 
An  appeal  taken  during  the  session  of  the  court  may  be  made  re- 
turnable to  the  first  Tuesday  of  any  succeeding  month  of  the  term, 
if  there  are  ten  days  intervening  between  the  taking  of  the  appeal 
and  the  return  day ;  and  if  such  appeal  is  made  returnable  gener- 
all}',  it  is  irregular.     Robinson  v.  Murphy,  543.  ^ 

"2.  Practice  on  appeal ;  vjhen  irregularity  in  taking  an  appeal  is  waived. 
Such  an  irregularity  may  be  cured  by  amendment,  on  objection 
made  before  a  submission  of  the  cause;  and  if  the  appellee  ap- 
pear and  join  in  submitting  the  cause  for  decision  upon  the  errors 
assigned,  the  irregularity  is  thereby  waived,  and  the  waiver  can 
not  be  withdrawn  without  the  appellant's  consent.     lb.  54S. 

3.  Same  ;   assignment  of  error  ;  when  sufficient. — An  assignment  of  er- 

ror averring  that  '  *  the  court  below  erred  in  the  final  decree  ren- 
dered "  on  a  stated  day,  although  very  general  in  terms,  conforms 
to  the  long  practice  in  this  court ;  and  it  must  be  accepted  as  con- 
forming to  the  rules  of  practice,  when  the  decree  of  the  chancery 
court  is  assailed  as  erroneous  in  the  whole.  This  case  distinguish- 
ed from  Ale.rander  v.  Rea,  50  Ala.  452,  on  this  point.     lb.  543. 

4.  Error  in  register's  report. — When  error  in  register's  report  to  which 
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an  exception  had  been  reserved,  here  corrected,  Lehman  v.  Levy, 
4S. 

5.  Decree  dismissing  bill  absolutely  ;  when  here  corrected: — A  decree  of 

the  chancery  court  dismissing  a  bill  on  account  of  a  fatal  variance 
between  the  allegations  and  proof,  which  may  possibly'  be  remedied 
by  amendment,  will,  on  appeal,  be  reversed  by  this  court,  and  a 
decree  here  entered  dismissing  the  bill  without  prejudice.  Mun- 
chus  V.  Harris,  306. 

6.  Opportunity  to  amend  in  lotver  court. — A  decree  rendered  in  vacation 

on  demurrer,  dismissing  the  bill,  without  first  affording  the  com- 
plainant an  opportunity  to  amend,  is  erroneous,  and,  on  appeal, 
this  court  will  reverse  the  decree  and  remand  the  cause,  that  the 
appellant  may  amend  his  bill,  if  he  so  elect.  Kingsbury  v.  Mi- 
ner, 502. 

7.  Presumption  in  favor  of  chancellor's  conclusion  on  facts ;  when  in- 

dulged in. — Where  there  is  a  conflict  in  the  testimony,  the  conclu- 
sion of  the  chancellor  thereon  will  not  be  disturbed,  unless  this 
court  is  clearly  convinced  that  such  conclusion  is  erroneous.  Fol- 
mar  v.  Folmar,  84. 

8.  Hearing  before  cause  at  issue;  tvhen  not  an  error  available  on  appeal. 

While  it  is  erroneous  to  proceed  in  a  court  of  equity  to  the  taking 
of  testimony,  and  to  a  hearing  before  the  cause  is  at  issue  as  to 
one  of  the  defendants ;  yet,  if  this  error  is  committed  through  the 
complainant's  fault,  it  will  not  be  available  to  him  in  this  court  on 
an  appeal  taken  by  him.     Vaughan  v.  Smith,  92. 

9.  What  not  a  ground  of  assignynent  of  error  on  appeal  from  interlocu- 

tory decree. — The  irregular  and  erroneous  rendition  of  a  decree  pro 
confesso  can  not  be  assigned  as  error  on  an  appeal  taken  by  a  de- 
fendant, under  the  statute,  from  an  interlocutory  decree  of  the 
chancery  court,  overruling  a  motion  to  dismiss  the  bill  for  want  of 
equity.     Madden  v.  Floyd.  221. 

10.  Appeal  from  interlocutory  rulings  of  circuit  court;  can  not  be  taken 

without  consent  of  opposite  party. — Section  3917  of  the  Code  of 
1870  authorizes  appeals  from  the  interlocutory  rulings  of  the  cir- 
cuit court  therein  enumerated,  to  be  prosecuted  only  on  the  condi- 
tion precedent  that  "the  consent  of  the  opposite  party,  or  his  at- 
torney is  obtained  to  its  being  taken."  An  appeal  taken  from  such 
rulings  without  the  consent  of  the  opposite  party  or  his  attorney, 
must  be  dismissed  for  want  of  jurisdiction  in  this  court.  Crumley 
Bros.  V.  Bryan  ct*  Co.,  91. 

11.  Errors  committed  on  trial ;  when  not  healed. — The  mere  fact  that  an 

issue  is  found  in  the  record,  which,  under  the  evidence,  might  have 
been  the  basis  of  a  general  charge  in  favor  of  the  appellant,  if  it 
had  been  requested,  does  not  heal  errors  which  the  court  commit- 
ted in  charging  the  jury  on  other  issues.  Snow  v.  Schomacker 
Manuf.  Co.,  111. 

12.  Wheti  judgment  of  lower  court  here  corrected. — The  defendant  in  this 

cafse  having  been  sentenced  to  hard  labor  for  the  payment  of  costs 
for  a  longer  period  than  is  authorized  by  law,  the  judgment  of  the 
lower  court  is  here  corrected,  and,  as  corrected,  affirmed,  without 
costs.     Bradley  v.  The  State.  318.  , 

See  Criminal  Law,  52,  53,  76-79. 
ESCROW. 

1.  Deposit  of  title  deeds  to  lands  as  security,  void  under  statute  of  frauds. 
The  doctrine  of  the  English  Court  of  Chancery,  that  a  deposit  of 
the  title  deeds  to  lands  for  security  of  a  debt  is  an  equitable  mort- 
gage, is  in  violation  of  the  statute  of  frauds,  and  can  not  be  main- 
tained in  this  State.     Lehman,  Durr  &  Co.  v.  Collins,  127. 
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ESTATES  OF  DECEDENTS. 

1.  Lands  of  decedent ;  title  in  heirs  subject  to  administration. — Under 

our  statutes,  us  at  common  law,  the  title  to  lands,  on  the  death  of 
the  ancestor,  descends  immediateh'  to  the  heir  at  law ;  but  unlike  the 
rule  of  the  common  law,  it  does  not  vest  in  the  heir  absolutely,  but 
the  descent  may  be  intercepted,  and  the  possession  claimed  and 
held  by  the  personal  representative,  for  the  purposes  of  adminis- 
tration.    Nelson,  Ex'r  v.  Murfee,  598. 

2.  Proceeds  of  sale  of  land  for  payment  of  debts  in  hands  of  personal 

representative ;  its  qualities. — While  money  acquired  by  the  personal 
representative  from  the  sale  of  lands,  for  payment  of  debts,  and 
remaining  iji  his  hands  for  distribution  after  paying  the  debts,  will 
be  treated  as  ha%ang  the  qualities  of  land  for  certain  purposes  of 
administration  and  succession,  for  all  other  purposes  it  is  only 
money  in  the  hands  of  the  administrator ;  and  any  process  or  pro- 
cedure to  get  it  out  of  his  hands,  must  necessarily  be  that  which  is 
adapted  to  the  recovery  of  money  as  money.     lb.  598. 

3.  Same ;  personal  representative  has  priority  over  heir's  other  creditors. 

When  a  surplus  of  money  thus  acquired  remains  in  the  hands  of 
the  personal  representative  for  distribution,  he  is  entitled  to  retain 
the  share  of  an  heir  or  distributee  in  such  moneys  in  payment  of  a 
debt  which  the  latter  owes  to  the  decedent's  estate,  as  against,  and 
in  preference  to  the  claim  of  a  judgment  creditor  of  such  heir  or 
distributee.     lb.  598. 

4.  Sam^  ;  power  of  personal  representative  to  sell. — Among  the  unques- 

tionable powers  conferred  upon  the  personal  representative,  is  the 
right  to  petition  for,  and  obtain  an  order,  to  sell  the  lands  of  the 
decedent  for  the  payment  of  debts ;  and  when  this  right  is  asserted, 
and  the  lands  are  sold  and  conveyed  under  the  order  thus  ob- 
tained, the  title  to  the  land  which  had  descended  to  the  heir, 
is  completely  divested ;  and  notwithstanding  the  heir  may  have 
sold  and  convej'ed  lands,  or  they  may  have  been  sold  and  conveyed 
as  his  property,  the  title  the  personal  representative  conveys,  is 
not  in  the  least  impaired.     lb.  598. 

5.  When  heir  a  debtor  to  ancestor,  vjhether  administrator  has  a  prior 

right  to  lands  descended,  quaere. — When  the  heir  is  indebted  to  the 
estate  of  the  ancestor,  and  is  insolvent,  whether  the  administrator 
has  any  prior  right  to  demand  payment  out  of  the  lands  descended, 
which  remain  unsold,  or  whether  it  becomes  a  mere  race  of  dili- 
gence between  him  and  other  creditors  of  the  heir,  is  a  question 
not  raised  in  this  case;  and  while  the  court  "is  not  prepared  to 
admit  it  becomes  a  mere  race  of  diligence,"  the  question  is  left 
open  and  undecided.     lb.  598.  , 

See  Executors  and  Administrators. 

Legacy  and  Devise. 

ESTOPPEL. 

1.  When  party  not  estopped  from  claiming  discontinuance. — Where  a 

plaintiff  in  an  action  of  forcible  entry  and  detainer  pending  in  the 
circuit  court,  obtained  a  change  of  venue,  and  by  reason  of  his  fault 
the  transcript  and  papers  in  the  cause  were  not  filed  in  the  court 
to  which  the  cause  was  removed  for  several  years,  thereby  causing 
a  discontinuance  of  the  suit,  the  defendant  is  not  estopped  from 
claiming  the  discontinuance  by  the  fact  that  a  third  party,  under 
whom  he  holds  as  tenant,  had  obtained  an  injunction  restraining 
the  plaintiff  from  a  further  prosecution  of  the  suit.  Ex  parte  Hol- 
ton,  164- 

2.  Ejectment ;  when  estoppel  in  pais  no  defense. — In  ejectment  brought 
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by  the  h.eir  against  the  purchaser  at  a  void  sale  made  by  the  ad- 
ministrator of  the  intestate's  estate,  the  heir  is  not  estopped  from 
recovery  by  reason  of  the  fact  that  he  was  present  at  the  sale  and 
madejio  objection,  or  because  the  proceeds  of  the  sale  went  to  his 
use.     Allen  v  Killam,  442- 

EVIDENCE. 

I.     Admissibimty  and  Relevancy. 

1.  Ownership  of  personal  jtroperty  a  fact  to  u-hich  a  xvitness  may  testify. 

Ownership  of  personal  property  is  a  fact,  to  which  a  witness  may 
testify ;  but  on  cross-examination  such  witness  can  be  required  to 
state  the  particular  facts,  on  which  the  claim  of  ownership  rests. 
Daffron  v.  Crump,  77. 

2.  Intention  of  parties  to  mortgage  ;  can  not  be  testified  to. — It  is  not  per- 

missible for  a  party  to  a  suit,  who  was  also  a  parlj-  to  a  mortgage, 
to  testify,  as  a  witness,  to  the  intention  of  the  parties  to  such  mort- 
gage as  to  what  lands  were  to  have  been  thereby  conveyed.  Cham- 
bers V.  Ringstnff,  140. 

3.  Admissibility  of. — AVhere  a  showing  for  a  continuance  is  offered  in 

evidence  as  a  whole,  and  a  part  of  it  is  inadmissible,  the  court  is 
not  required  to  examine  it  for  the  purpose  of  distinguishing  the 
admissible  from  the  inadmissible  parts  thereof,  and  of  receiving  the 
one  and  excluding  the  other,  but  may,  on  objection,  exclude  it  en- 
tirely.    John  Berney  v.  The  State,  233. 

4.  When  written  instrument  self -proving. — Where  the  execution  of  a 

written  instrument,  which  is  the  foundation  of  the  suit,  is  not  de- 
nied by  sworn  plea,  it  is,  under  the  statute,  admitted  of  record  by 
the  defendant,  and  must  be  received  in  evidence  without  proof  of 
its  execution.     Rich  v.  Thornton,  473. 

5.  When  not  self-proving,  admission  by  mortgagor  of  its  execution  no  evi- 

dence against  stranger. — A  mortgage  of  land,  to  be  self-proving  un- 
der the  statute,  must  be  properly  acknowledged  and  certified,  and 
recorded  in  the  county  in  which  the  land  is  situate,  within  twelve 
months  after  execution  ;  and  when  not  acknowledged,  an  admission 
of  its  due  execution  by  the  mortgagor,  while  sufficient  as  against  him, 
is  no  evidence  against  a  stranger  claiming  an  interest  in  the  land. 
Bugger  v.  Collins  &  McRae,  324- 

6.  When  prior  attachments  admissible  on  trial  of  action  on  attachment 

bond. — It  is  competent  for  a  defendant  to  prove,  for  the  purpose  of 
affecting  the  recovery  of  exemplary  or  vindictive  damages,  that 
prior  to  the  issuance  of  his  attachment,  his  agent  by  whom  it  was 
sued  out,  had  notice  that  other  creditors  of  the  plaintiff  had,  on 
•  that  day,  obtained  attachments  against  him  on  the  same  ground  as 
that  alleged  in  defendant's  attachment.  But  such  testimony  can 
not  affect  the  actual  damages  which  the  plaintiff  is  entitled  to  re- 
cover.    Pollock  &  Co.  v.  Gantt,  373. 

7.  Agent's  authority  to  sell ;  repudiation  of,  by  principal. — ^In  an  action 

of  trover  brought  by  a  mortgagee  against  a  party  who  claims  to 
have  purchased  from  the  mortgagor  as  the  agent  of  the  mortgagee, 
it  is  competent  for  the  plaintiff  to  show  a  prompt  repudiation  of  the 
mortgagor's  alleged  authority  to  sell,  and  the  absence  of  such  ac- 
quiesence  as  might  have  been  construed  into  a  ratification  of  the 
sale.  And  for  this  purpose,  the  debt  secured  by  the  mortgatre  be- 
ing for  rent  and  advances  due  from  the  mortgagor,  as  tenant,  t<j  the 
mortgagee,  as  landlord,  the  fact,  that  the  latter  had  sued  out  an  at- 
tachment against  the  former  for  the  recovery  of  such  rent  and  ad- 
vances, is  relevant,  and  the  writ  of  attachment  is  admissible  in 
evidence  for  the  sole  purpose  of  showing  this  fact.  Burks  v.  Hub- 
bard, 379. 

8.  Subscribing  witness  ;  when  proof  of  execution  of  instrument  must  be 
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made  by. — On  the  trial  of  a  defendant  indicted  for  a  violation  of 
section  4353  of  the  Code  of  1876,  it  is  error  to  allow  the  State  to 
prove  by  the  prosecutor,  against  the  defendant's  objection,  the  ex- 
ecution of  a  contract  between  him  and  the  defendant,  under  which 
the  lien  or  claim  is  asserted,  and  which  is  attested  by  a  subscribing 
witness,  without  having  first  accounted  for  the  absence  of  such 
witness.  Ellerson  v.  The  State,  1. 
9.  Divorce  under  section  2687  of  Code. — If,  on  bill  filed  by  the  wife 
ag^nst  the  husband  for  a  divorce  under  section  2687  of  the  Code 
of  1876,  there  is  proof  personal  violence,  actual  or  threatened,  in- 
sulting or  offensive  language  is  competent  evidence  in  aid  of  it. 
Folmar  v.  Folmar,  84. 

See  Criminal  Law,  sub-title.  Evidence. 

II.     Admissions;  Hearsay;  Res  Gest^. 

10.  Account  rendered;  implied  admission  from  silence. — \Aniere  an  account 

is  rendered  by  a  creditor  to  a  delator,  to  which  no  objection  is  made 
by  the  latter  after  having  a  reasonable  opportunity  to  examine  it ; 
or  where  the  latter  retained  it  an  unreasonable  length  of  time  with- 
out objection,  ordinarily  his  silence  will  be  treated  as  an  implied 
admission  of  the  justness  of  the  debt,  the  inference  of  its  correct- 
ness being  more  or  less  strong  according  to  the  circumstances  of 
the  particular  case.     Hirschf elder,  Adm'r,  v.  Levy  <k  Co.,  351. 

11.  Statement  of  account ;  when  aUovjed  to  go  to  the  jury. — In  an  action 

on  an  account,  where  it  is  shown,  that  the  creditor  had  rendered  to 
the  debtor  a  statement  of  the  account,  which  was  a  correct  copy 
from  the  creditor's  books,  and  to  which  the  debtor  made  no  objec- 
tion, it  is  competent  for  a  witness,  who  has  knowledge  of  the  fact, 
to  testify  that  a  statement  of  an  account,  purporting  to  be  owing 
from  the  debtor  to  the  creditor,  shown  him  on  the  trial,  is  a  correct 
statement  from  the  creditor's  books.  In  such  case,  the  statement 
is  a  memorandum  of  the  facts  contained  in  the  statement  rendered 
the  debtor ;  and  though  not  technically  evidence,  it  may  go  to  the 
jury  as  a  memorandum  of  facts  in  evidence  before  them,  to  aid 
their  memory  as  to  the  testimony  of  witnesses.     lb.  S51. 

12.  Account  rendered ;   notice  to  produce  not  required. — A  statement  of 

an  account  sent  by  a  creditor  to  a  debtor  is  not  regarded  as  an  in- 
strument of  writing,  requiring  notice  to  be  given  the  debtor  to 
produce  it,  before  oral  testimonv  as  to  its  contents  can  be  received. 
Ih.  351. 
19.  Admissibility  of  declarations. — While,  as  a  rule,  on  the  trial  of  the 
right  of  property,  the  declarations  Or  admissions  by  the  defendant 
in  execution,  made  in  the  absence  of  the  claimant,  are  hearsay 
and  not  admissible  evidence  ;  yet,  declarations  by  parties  in  pos- 
session of  personal  property  explanatory  of  their  possession,  con- 
stitute a  part  of  the  res  gestse,  and  may  be  given  in  evidence,  no 
matter  who  are  the  parties  to  the  suit.  Such  declarations,  how- 
ever, must  not  go  beyond  the  time  at  which  they  are  spoken.  Daf- 
fron  V.  Crump,  77. 

14.  Suit  on  attachment  bond ;  what  declaration  admissible. — Where  one 

of  the  assignments  of  the  breaches  of  the  condition  of  the  bond 
in  a  suit  thereon,  is  that  the  attachment  was  vexatiously  and  ma- 
liciously sued  out,  it  is  competent  for  the  plaintiff  to  prove,  that 
after  the  writ  was  sued  out,  the  defendant,  at  whose  suit  it  was 
issued,  told  the  plaintiff  that  he  had  more  money  to  spend  on 
the  law-suit  than  the  plaintiff  had.     Dothard  v.  Sheid,  135. 

15.  Proposition  of  compromise  of  pending  suit  inadmissible. — The  testi- 

mony of  a  witness  to  the  effect,  that  after  the  commencement  of  a 
suit  in  ejectment  the  plaintiff  and  defendant  mutually  agreed  that 
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he  might  survey  a  disputed  boundary  line,  and  that  each  party 
would  abide  by  the  result  of  such  survey,  and  pay  half  the  costs, 
tending  merely  to  show,  as  it  does,  a  proposition  of  compromise, 
is  inadmissible.     Alexander  v.  Wheeler,  332. 

16.  As  to  the  admissibility  of  confessions  and  threats  in  criminal  cases, 

see  Criminal  Law,  16-24. 

See,  also.  Criminal  Law,  31. 

III.    Burden  of  Proof. 

17.  On  question  of  adverse  possession. — Adverse  possession  is  a  fact  which 

must  be  proved,  and  the  burden  of  proof  is  always  cast  upon  him 
who  interposes,  and  relies  on  it  as  a  deiense. Alexander  v  Wheeler, 
332. 

18.  Same. — But  an  actual  occupancy  and  substantial  enclosure  of  land 

by  a  defendant,  or  by  those  under  whom  he  derives  title,  or  pos- 
session, accompanied  by  acts  of  ownership  inconsistent  with  the 
ownership  of  another,  is  presumptively  adverse  possession,  but  is 
liable  to  be  rebutted  by  proof  to  the  contrary.     lb.  332. 

19.  Party  in  possessio7i  of  mortgaged  personal  property j  onus  on  him  to 

show  that  his  possession  is  rightful. — Where  personal  property 
covered  by  mortgage  is  traced  into  the  possession  of  a  party 
who  had  constructive  notice  of  the  mortgage,  and  he  seeks  to 
defend  his  possession  by  showing  that  it  was  rightful,  the 
burden  rests  upon  him  to  prove  his  defense.  And  if  he 
seeks  to  do  this,  by  showing  a  purchase  of  the  property  from  the 
mortgagor  acting  as  the  agent  of  the  mortgagee,  he  must  show  that 
the  mortgagor,  as  such  agent,  had  authority  to  sell,  and  that,  in 
making  the  sale,  the  authority  conferred  upon  him  by  the  mort- 
gagee -was  strictly  followed ;  and  that,  if  such  authority  was  re- 
stricted to  a  sale  for  cash,  cash  was  in  fact  paid  for  the  property. 
Burks  V.  Hubbard,  379. 

20.  Undue    influence  between    parties    living  in  illicit  sexual  relations. 

Where  one,  living  in  illicit  sexual  relations  with  another,  gives 
to  such  person  property  of  considerable  value,  especially  where 
the  donor,  in  making  the  gift,  excludes  natural  objects  of  his 
bounty,  the  transaction  will  be  viewed  by  a  court  of  equity  with 
such  suspicion,  as  to  cast  on  the  donee  the  burden  of  proving 
that  the  donation  was  the  result  of  free  volition,  and  was  not 
superinduced  by  fraud  or  undue  influence.  Furniss  v.  Shipman, 
555. 

IV.  .  Matter^  Judicially  Known. 

21.  Land  numbers  ;  when  judicially  known. — This  court  judicially  know, 

that  there  is  but  one  range  18  in  this  State,  and  that  lies  east  of  the 
basis  meridian  of  St.  Stephens ;  and  that  there  is  but  one  town- 
ship 12  that  bisects  range  18,  and  that  is  north  of  the  base  of  that 
survey.     Chambers  v.  Ringstaff,  HO. 

V.     Objections. 

22.  General  exception  to  evidence,  part  of  ivhich  is  legal. — A  general  ob- 

jection and  exception  to  testimony,  a  part  of  which  is  legal  and 
admissible,  may  be  overruled,  although  another  part  thert>of  may 
be  illegal  and  inadmissible.     Chambers  v.  Ringstaff,  140. 

23.  Exception  to  rejection  of  evidence  ;   when  can  not  he  sustained. — An 

exception  to  the  rejection  of  evidence  can  not  be  sustained,  unless 
it  is  shown  that  the  evidence  was  legal  and  relevant ;  and  if  tliat 
be  not  shown,  the  presumption  will  be  made,  if  necessary  to  sup- 
port the  judgment  of  the  lower  court,  that  it  was  rejected  because 
illegal  or  irrelevant.  Rich  v.  Thornton,  4^3. 
43 
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VI.     Opinions;  Legal  Conclusions. 

24.  Market  price  of  property ;  how  proved.-^The  market  price  of  proper- 

ty being  a  conclusion  which  is  largely  made  up  of  presumptions, 
may  always  be  proved  by  the  opinions  of  witnesses,  based,  of  ne- 
cessity, in  part  at  least,  on  hearsay.     Burks  v.  Hubbard,  379. 

25.  Credit  as  a  collective  fact  to  which  ivitness  may  testify. — Good  or  bad 

credit  is  a  conclusion  of  fact,  partly  based  on  opinion,  founded 
more  or  less  on  reputation ;  and  to  credit,  as  a  fact,  any  witness 
shown  to  possess  sufficient  knowledge  of  the  subject,  may  testify ; 
but  such  witness  can  not  speak  of  its  value  in  dollars  and  cents, 
that  being  a  matter  of  inference  for  the  jurv  to  determine.  Pollock 
&  Co.  V.  Gantt,  373. 

26.  Extent  of  merchant's  business  ;  when  a  fact  to  which  a  witness  may  tes- 

tify.— A  witness  may  testify  to  the  extent  of  a  merchant's  business, 
and  the  rate  or  average  of  profits  he  may  realize  on  sales,  above 
expenses,  if  within  his  knowledge ;  but  he  can  not  give  his  judg- 
ment or  opinion  as  to  the  extent  of  loss  a  merchant  will  suffer  by 
the  breaking  up  of  his  business.  Such  question  is  dependent  on  so 
many  elements  of  fact  and  circumstance,  that  any  estimate  that 
might  be  attempted,  would  necessarilv  be  opinion  or  conclusion. 
lb.  373. 

27.  Intoxicating  liquors ;  ivhen  ivitness  may  give  his  opinion  as  to  the  in- 

toxicating properties  of. — In  a  prosecution  for  selling  intoxicating 
liquors  in  violation  of  law,  it  is  competent  for  a  witness,  who  is 
shown  to  have  had  such  an  opportunity  of  personal  observation  or 
of  experience  as  to  enable  him  to  form  a  correct  opinion,  to  testify 
to  his  opinion  as  to  the  intoxicating  properties  of  liquors  shown  to 
have  been  sold  by  the  defendant,  although  he  is  not  shown  to  be  a 
technical  expert.     Carson  v.  The  Slate,  235. 

YII.     Parol  and  "Written. 

28.  Written  contract;  ivhen  varied  by  oral  agreement. — AVhere,  by  the 

terms  of  a  written  agreement  of  compromise  of  a  pending  suit 
against  a  town,  on  bonds  issued  and  delivered  by  it  to  a  railroad 
corporation  as  security  for  stock  subscribed  by  the  town,  and  by 
the  railroad  corporation  assigned  to  the  plaintiff,  a  judgment  for  a 
si)ecified  amount,  which  was  less  than  the  face  of  the  bonds,  was 
to  be  taken  by  the  plaintiff  in  full  satisfaction  of  the  bonds,  and  no 
mention  was  made  in  suA  agreement  of  the  stock  for  the  security 
of  which  the  bonds  were  issued, — ^a  contemporaneous  oral  agree- 
ment to  the  effect,  that  the  town,  as  a  part  of  the  consideration 
moving  the  plaintiff  to  make  the  compromise,  was  also  to  transfer 
to  the  plaintiff  stock  in  the  railroad  corporation  amounting  to 
eight  thousand  dollars,  would  varj^,  and  add  an  important  term  to, 
the  written  contract,  which  the  law  does  not  allow.  Bank  of  Mo- 
bile V.  Mobile  d:  Ohio  R:  R.  Co.,  305. 

29.  Delivery  of  deed  can  not  be  qualified  by  parol. — When  the  possession 

of  a  deed  to  lands  is  obtained  by  the  grantee  from,  and  by  the  act 
of  the  grantor,  or  with  his  consent,  it  is  not  permissible  for  the 
grantor  to  prove  by  parol  that  the  deliverv  of  the  deed  was  condi- 
tional or  qualified,  and  not  absolute.  Any  parol  negotiation  or 
agreement  antecedent  to,  or  contemporaneous  with  the  delivery  of 
the  deed,  is  merged  in  the  delivery,  and  from  that  time  the  con- 
veyance becomes  operative  according  to  its  terms.  Williams  v. 
Iliggins,  517. 

30.  Deed ;  when  want  or  inadequacy  of  consideration  can  not  be  shotvn. 

Where  a  deed  purports  to  be  founded  on  a  pecuniary  consideration, 
it  is  not  competent  for  the  grantor,  in  the  absence  of  fraud  in  its 
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execution,  to  show  in  a  court  of  law  the  want,  or  inadequacy  of  the 
consideration  expressed  in  the  deed.     Ih.  517. 

31.  Description  in  cnnvei/ayice  ;  when  it  can  be  aided  by  oral  testimony. — A 

description  of  lands  in  a  conveyance,  by  sections,  township  and 
range,  without  mention  of  the  St^te,  county,  land  district,  or  gov- 
ernment survey,  in  which  the  lands  lie,  may  be  aided  by  oral  tes- 
timony showing,  that  when  the  conveyance  was  made,  tlie  grantor 
owned  and  resided  on  lands  in  a  given  county,  in  this  State,  which 
were  known  by  the  same  munbers,  as  those  employed  in  the  con- 
veyance. Aided  by  such  proof,  and  in  absence  of  proof,  that  the 
grantor  owned  or  claimed  other  lands  falling  within  the  same  de- 
scription, it  becomes  the  duty  of  the  court  to  pronounce  the  con- 
veyance valid.     Chambers  v.  Ringstaff.  140. 

32.  Interpretation  of  a  conveyance,  aided  by  oral  testimony. — In   such 

case,  the  interpretation  of  the  conveyance  and  judgment  upon  its 
validity  vel  non,  are  questions  for  the  court,  while  the  finding  of 
attendant  facts  and  circumstances  are  functions  for  the  jurv.  lb. 
140. 
[33.  Considei'ation  of  note  may  be  shown. — In  a  suit  at  law  on  a  promis- 
sory note,  in  which  the  consideration  is  stated,  it  is  admissible  to 
show  by  parol  evidence  a  valuable  consideration  for  the  note,  dif- 
fering from  that  expressed  therein.     Ramsey  v.  Yonng,  157. 

See  Ambiguity. 

VIII.     Rkcords. 

34.  Transcript ;  ivhen  seal   of  court  thereto  not    required. — A    certified 

transcript  of  an  exemption  claim  made  and  filed  in  the  office  of  the 
probate  judge,  is  admissible  in  evidence,  although  the  certificate 
thereto  is  not  under  the  seal  of  the  court.     Weis  v.  Levy,  209. 

35.  Certificate  of  reversal ;  v:hen  not  competent  evidence. — A  certificate  of 

reversal  issued  by  the  clerk  of  this  court,  can  only  be  looked  to  as 
authorizing,  the  lower  court  to  proceed  to  a  new  trial  in  the  case  to 
which  it  relates ;  and  hence,  to  prove  the  fact  of  such  reversal  on 
the  trial  of  another  cause,  such  certificate  is  not  competent  evi- 
dence, but  a  transcript  from  the  records  of  this  court,  prop6rly  ex- 
emplified, is  the  best  and  only  legal  evidence  of  that  fact.  Do- 
thard  v.  Sheid,  135. 

36.  Suit  on  attachment  bond ;  what  is  competent  evidence. — In  an  action 

on  an  attachment  bond,  the  record  of  the  attachment  suit  is  ad- 
missible in  evidence  on  behalf  of  thfe  plaintiff.     lb.  135. 

IX.  •  Variance. 

37.  Variance  between  allegations  and  proof . — Where  in  an  action  on  an 

account  by  K.,  the  complaint  counts  on  a  sale  of  merchandise  made 
by  E.  &  K.,  as  partners,  to  the  defendant,  but  contains  no  aver- 
ment that  the  account  was  the  property  of  K.,  while  the  proof 
shows  that  the  merchandise  was  sold  to  tiie  defendant  by  K.  & 
Son,  a  partnership,  and  tliat  the  account  was  the  jjroperty  of  K., 
there  is  a  fatal  variance  between  the  allegations  and  the  proof. 
Wharton  v.  King,  365. 

See  Chancery,  81-3. 

EXECUTION. 

'  1.  Against  partnership. — When  an  action  is  commenced  under  the  stat- 
ute (Code  of  1876,  §  2904),  against  a  i)artnership  by  its  firm  name, 
without  naming  the  individual  j^artners,  and  a  judgment  is  ren- 
dered against  the  firm  as  such,  an  execution  issued  on  such  judg- 
ment can  only  be  levied  on  the  partnership  property.     The  action 
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is,  therefore,  somewhat  in  the  nature  of  a  proceeding  in  rem  rather 
than  in  personam.     Yarbrough  d'  Co.  v.  Bush  <&  Co.,  170. 

2.  Lands   in  possession  of  receiver  can  not   be   sold  under  execution. 

When  real  estate  is  in  the  custody  of  a  receiver,  it  is  in  gremio 
legis,  and  a  sale  thereof  under  execution  issued  on  a  judgment 
at  law  is  illegal  and  void.     Bugger  v.  Collins  cfr  McRae,  324. 

3.  Same. — A  creditor  of  a  devisee,  the  estate  of  whose  testator  was  in 

the  possession  of  a  receiver  appointed  in  a  suit  pending  in  a  court 
of  equity  for  the  settlement  and  distribution  thereof,  obtained  a 
judgment  prior  to  the  appointment  of  the  receiver,  but  failed  to  ac- 
quire a  lien  by  placing  an  execution  in  the  hands  of  the  sheriff  im- 
til  after  such  appointment ;  and  afterwards  he  purchased  at  sheriff's 
sale  made  under  execution  issued  on  the  judgment,  but  without 
the  leave  of  the  court  of  equity,  the  devisee's  interest  in  certain 
lands  belonging  to  the  estate  and  then  in  possession  of  the  receiver, 
receiving  the  sheriff's  deed  therefor, — held,  on  the  petition  of  the 
creditor  filed  in  the  administration  suit,  seeking  to  be  substituted 
to  the  rights  of  the  devisee  in  and  to  the  lands, 

(a)  That  he  acquired  no  title  by  the  sheriff's  sale  and  the  deed 
executed  thereunder. 

(ft)  That  even  if  he  had  acquired  title,  its  acquistion  would  have 
been  in  disregard  of  the  court's  possession  and  custodj'  of  the 
property,  and  no  sanction  could  be  given  to  such  irregular  proceed- 
ings, by  putting  him  in  possession  of  property,  the  title  to  which 
had  been  thus  acquired.     lb.  324. 

4.  Levy  on  personal  property ;  when  it  does  not  work  a  satisfaction. 

While  the  taking  of  goods  in  execution  by  a  sheriff,  of  value  suf- 
ficient to  satisfy  the  writ,  generally  operates  a  satisfaction,  this  is 
not  the  effect  of  such  levy,  when  the  personal  property  levied  on, 
was  restored  to  the  possession  of  the  defendant  in  execution,  or  to 
the  possession  of  a  claimant,  on  the  execution  of  a  bond  for  the 
trial  of  the  right  of  property.     Rapier  v.  Gulf  City  Paper  Co.,  476. 

EXECUTORS  AST)  ADMINISTRATORS, 

1.  Executors  and  administrators  ;  powers  of  the  probate  court  to  compel 

settlement. — Under  the  statutory  provisions  of  this  State  (Code  of 
■  1876,  §§  2508,  2524,  2525,  2528),  the  jurisdiction  of  the  probate 
court  to  compel  a  final  settlement  of  the  accounts  of  an  executor 
or  administrator,  after  the  lapse  of  eighteen  months  from  the  grant 
of  letters,  does  not  depend  on  tlie  petition  of  a  party  interested  in 
the  estate,  invoking  the  exercise  thereof ;  but  the  court  may  then, 
ex  m^ro  motu,  compel  such  settlement,  if  the  condition  of  the  estate 
will  admit  of  it.     Cook  v.  Cook  Ex'r,  294. 

2.  Same ;    when    debtjor    appointed,    presumption   of  payment    arises. 

When  letters  testamentary  or  of  administration  are  granted  to  a 
debtor  of  the  decedent,  the  presumption  of  payment  at  once  arises, 
without  reference  to  his  solvencv,  or  the  duration  of  his  adminis- 
tion.    lb.  294. 

3.  Executors  and  administrators  ;  when  decree  on  settlement  may  be  ren- 

dered in  favor  of  one  personal  representative  against  another. — The 
only  case  in  which  a  decree  is  authorized  in  favor  of  one  personal 
representative  against  another,  is  where  there  has  been  a  removal, 
resigination,  or  a  revocation  of  the  letters,  of  an  executor  or  ad- 
ministrator, or  from  some  other  cause  his  authority  ceases.  In 
such  case  the  decree  may  be  rendered  in  favor  of  the  remaining  or 
succeeding  executor  or  administrator.     lb.  294. 

4.  Sam« ;  when  such  decree  is  not  authorized. — A  decree  rendered  on  an 

account  stated  by  the  court  under  the  statute,  against  one  of  three 
executors,  whose  authority  as  such  had  not  ceased,  and  who  had 
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.  failed  to  file  his  accounts  and  vouchers  and  make  a  settlement  of 
his  executorship,  after  having  been  duly  cited  for  that  purpose,  in 
favor  of  the  other  two  executors,  is  unauthorized  and  erroneous. 
In  such  case,  the  decree  should  be  rendered  in  favorof  the  devisees 
or  legatees  under  the  will.     lb.  294. 

5.  Grant  of  letters  of  administration  during  late  war  valid  ;  subsequent 
grunt,  without  vacancy,  void. — The  grant  of  letters  of  administra- 
tion by  the  probate  courts  of  this  State  during  the  late  war  between 
the  States,  was  legal  and  valid ;  and  a  subsequent  grant  of  letters, 
without  a  revocation  of  those  already  granted,  or  vacancy  in  the 
administration  creatfd  by  some  other  cause,  is  absolutely  void, 
and  being  void,  as  opposed  to  voidable  merely,  it  can  be  collater- 
ally assailed.     Allni  v.  Kellam,  44~- 

6.  Vacancy   in   administration ;    when  not  presumed  from,  stibsequent 

gr ant. r:— While  it  may  be  true  that,  in  a  collateral  proceeding,  a 
vacancy  in  the  administration  of  an  estate  will  be  presumed  to 
exist,  in  the  jy^sence  of  any  recital  or  evidence  of  the  fact,  from 
the  grant  of  administration  de  bonis  non ;  yet,  such  presumption 
can  not  prevail  wliere  there  is  evidence  affirmatively  showing,  that 
there  was  no  vacancy  at  the  time  of  the  second  grant.     lb.  442. 

7.  Sale  by  administrator  acting  under  void  appointment,  also  void. — A 

sale  of  real  estate,  made  by  one  acting  as  administrator  de  bonis 
non  under  a  void  appointment,  is  void,  and  a  deed  executed  by 
him  in  pursuance  of  such  sale,  does  not  convey  the  legal  title  to 
the  purchaser;  but  such  title  remains  in  the  heirs  of  the  decedent, 
and  will  support  an  action  of  ejectment  brought  by  them  against 
the  purcliaser  in  possession.     Jb.  442. 

8.  Lands  of  decedent;  power  of  personal  representative  to  sdl. — Among  the 

unquestionable  powers  conferred  upon  the  personal  representative, 
is  the  right  to  petition  for,  and  obtain  an  order,  to  sell  the  lands  of  the 
decedent  for  the  payment  of  debts ;  and  when  this  right  is  asserted, 
and  the  lands  are  sold  and  conveyed  under  the  order  thus  ob- 
tained, the  title  to  the  land  which  had  descended  to  the  heir, 
is  completely  divested ;  and  notwithstanchng  the  heir  may  have 
sold  and  conveyed  lands,  or  they  may  have  been  sold  and  conveyed 
Ls  his  i)roperty,  the  title  the  personal  representative  conveys,  is 
not  in  the  least  impaired.     Nelson  ExW  v.  Murfec,  598. 

9.  When  heir  a  debtor  to  ancestor,  ivhi'ther  administrator  has  a.  prior 

right  to  lands  descended,  qucere. — When  the  heir  is  indebted  to  the 
estate  of  the  ancestor,  and  is  insolvent,  whether  the  administrator 
has  any  prior  right  to  demand  payment  out  of  the  lands  descended, 
which  remain  unsold,  or  whether  it  becomes  a  mere  race  of  dili- 
gence between  him  and  other  creditors  of  the  heir,  is  a  question 
not  raised  in  this  case;  and  while  the  court  "  is  not  prepared  to 
admit  it  becomes  a  mere  race  of  diligence,"  the  question  is  left 
open  and  u'ndecided.     lb.  598. 

10.  Proceeds  of  sale  of  land  for  payment  of  debts  in  hands  of  personal 

representative ;  its  qualities. — While  money  acquired  by  the  personal 
representative  from  the  sale  of  lands,  for  payment  of  debts,  and  ' 
remaining  in  his  hands  for  distribution  after  paying  the  debts,  will 
be  treated  as  having  the  qualities  of  land  for  certain  purposes  of 
administration  and  succession,  for  all  other  purposes  it  is  only 
money  in  the  hands  of  the  administrator ;  and  any  process  or  pro- 
cedure to  get  it  out  of  his  hands,  must  necessarily  be  that  which  is 
adapted  to  the  recovery  of  money  as  money.     lb.  598. 

11.  Same;  personal  representative  has  priority  over  heir^s  other  creditors. 

When  a  surplus  of  money  thus  accjuired  remains  in  tlie  hands  of 
the  personal  representative  for  distribution,  he  is  entitled  to  retain 
the  share  of  an  heir  or  distributee  in  such  moneys  in  payment  of  a 
debt  which  the  latter  owes  to  the  decedent's  estate,  as  against,  and 
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in  preference  to  the  claim  of  a  judgment  creditor  of  such  heir  or 
distributee.     Ih.  598. 

See  Chancery,  1,  2,  42,  43,  52,  68. 

Court,  Probate. 

Nox-Cl.um. 

Surety. 

Vendor  and  Purchaser. 

EXEMPTION. 

1.  Judgment  for  statutory  penalty;  no  exemptions  against. — As  against 

a  judgment  rendered  lor  the  recovery  of  the  penalty  given  by  stat- 
ute against  a  mortgagee  for  failure  to  enter  satisfactiop  of  the  mort- 
gage upon  the  margin  of  the  record,  after  its  payment  (Code  of 
1876,  (j  2223),  there  is  no  constitutional  or  statutory  exemption  in 
this  State.     Williams  v.  Boivden,  4-^3.  * 

2.  Homestead  exemption  in  ffxvor  of  widovj ;   by  what  lav:  determined. 

Except  as  against  creditors  of  a  decedent,  the  right  of  the  widow 
to  a  homestead  exemption  is  determined  by  the  law  in  force  at  the 
time  of  the  decedent's  death.  Mnnchiis  v.  Harris,  506  ;  Slaughter 
V.  McBride  &  Latimer,  510. 

3.  Same;  may  he  curved  out  of  equitable  estate. — An  equitable  title, 

which  the  husband  had  in  the  homestead,  at  the  time  of  his  death, 
under  a  contract  of  purchase,  under  which  a  part  of  the  purchase- 
money  had  been  paid,  but  no  conveyance  of  the  legal  title  made, 
will  support  a  right  in  the  widow  (there  being  no  minor  children) 
to  a  homestead  exemption ;  and  such  homestead  is  protected,  as 
against  third  persons,  from  levy  and  sale.     Munchus  v.  Harris,  506. 

4.  Same  ;  v:hen  n>>t  affected  by  removal  from  the  State. — Under  the  act 

of  April  23d,  1873,  if  a  man  die  leaving  a  widow,  but  no  minor 
children,  and,  at  the  time  of  his  death,  he  was  a  resident  of  this 
State,  and  then  occupied  as  a  homestead  a  houi?e  and  lot,  which, 
•  under  the  act,  was  exempt  to  him,  the  right  of  the  widow  to  a 
homestead  exemption  in  the  lot,  as  defined  by  the  provisions  of 
the  act,  attached  on  the  death  of  the  husband  ;  and  this  right,  so 
far,  at  least,  as  concerned  the  decedent's  creditors,  was  not  de- 
stroyed by  her  subsequent  removal  from  the  State.     lb.  506. 

5.  Same ;  extent  of,  under  act  of  April  23d,  1873. — The  homestead  ex- 

emption in  favor  of  the  surviving  widow  and  minor  child  or  chil- 
dren, provided  by  the  act  of  April  23d,  1873,  extended  only  to  a 
mere  retention  by  them  of  the  .possession  of  the  homestead,  until 
it  was"  ascertained  whether  the  estate  was  solvent  or  insolvent ;" 
and  it  only  vested  in  them  absolutely  in  the  event  of  the  insolvency 
of  the  estate.  The  ascertainment  of  insolvency  contemplated  by 
the  act,  was  a  regular  declaration  of  insolvency  by  proceedings  in 
the  probate  court — a  judicial  ascertainment  according  to  the  statu- 
tory practice  regulating  i^uch  a  procedure.     Jb.  506. 

6.  Same  ;  u-hen   none  e.rists. — A  widow,  whose  husband  died  after  the 

passage  of  the  act  of  April  23d,  1873,  by  which  all  former  exemp- 
tion statutes  were  repealed,  and  prior  to  the  passage  of  the  act  of 
February  9,  1877,  by  which  such  statutes  were  re-enacted,  is  enti- 
tled to  no  homestead  exemptions  whatever,  as  against  a  debt  of 
her  husband  which  was  contracted  before  the  constitution  of  1868 
became  binding.     Slaughter  v.  McBride  tfc  Latimer,  510. 

7.  Deed  of  homestead ;  when  void. — A  deed,  executed  by  a  married  man 

of  his  homestead  after  the  constitution  of  1868  went  into  effect, 
without  the  voluntary  signature  and  assent  of  his  wife,  is  void  as 
a  conveyance  of  the  legal  title,  although  the  deed  was  executed  in 
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payment  of  a  debt  contracted  by  him  in  1859 ;  and  it  will  not, 
therefore,  snpport  an  action  of  ejectment  brought  by  the  grantee, 
after  the  death  of  the  grantor,  against  the  surviving  widow  of  the 
latter,  for  the  recovery  of  sucb  homestead.  Slaughter  o.  McBride 
&  Latimer,  510. 

8.  Debtor's  exemption  of  personal  property. — It  is  the  right  of  every 

debtor,  resident  of  this  State,  under  the  constitution  and  the  stat- 
ute enacted  for  the  purpose  of  giving  full  effect  thereto,  to  have 
and  to  hold,  at  all  times,  an  exemption  of  personal  property  of  the 
value  of  one  thousand  dollars,  to  be  selected  by  him  from  the  prop- 
erty which  he  may  then  own,  free  from  liability  to  the  payment  of 
his  debts.     Weis  v.  Levy ^  209. 

9.  Double  exemption  not  allowable. — A  debtor  can  not  have,  however,- 

more  than  one  such  exemption  at  the  same  time  ;  and  when  such 
exemption  has  once  been  claimed,  the  property  selected  by  the 
debtor  and  allotted  to  him,  so  long  as  he  retains  it,  and  it  is  undi- 
minished in  value,  he  is  not  entitled  to  a  further  exemption. 
//).  209. 

10.  When  debtor  can  claim  further  exemption. — When  the  personal  prop- 

erty which  a  resident  debtor  had  selected  as  exempt,  has  been 
taken  from  him  by  judicial  process,  or  has  been  otherwise  lost  to 
him,  or  has  deteriorated  in  value,  without  fault  on  his  part,  or  has 
been  consumed  in  the  maintenance  of  himself  or  family,  or  has 
been  applied  by  him  to  the  payment  of  his  debts,  such  debtor 
has  the  right,  in  lieu  thereof,  to  select  and  retain  other  prop- 
erty as  exempt  to  him,  notwithstanding  the  former  claim  of  exemp- 
tion,    lb.  209. 

11.  Fraudident  disposition  of  exempt  property;  its  effect  on  subsequent 

claim  of  exemption. — It  seems,  that  if  the  debtor  were  to  fraudu- 
lently dispose  of  the  property  he  had  claimed  and  retained  as  ex- 
empt, with  the  view,  and  for  the  purpose  of  obtaining  an  additional 
exemption,  his  claim  to  such  additional  exemption  would  be  disal- 
lowed,    lb.  209. 

12.  Contest  of ;  when  replevy  bond  executed,  and  property  condemned,  ver- 

dict should  ascertain  value  of  property  replevied. — The  verdict  of  a 
jury,  on  the  trial  of  a  contest  of  a  claim  of  exemption  filed  by  de- 
fendant in  attachment  to  personal  property,  on  which  the  writ  had 
been  levied,  under  section  2838  of  the  Code,  finding  the  property 
in  the  contest  liable  to  sale  under  the  attachment,  and  a  judgment 
of  condemnation  rendered  thereon,  will  not  support  an  execution 
issued  against  the  oljligors  on  a  forthcoming  bond,  which  was  exe- 
cuted on  behalf  oF  such  defendant  under  the  provisions  of  section 
2836  of  the  Code,  unless  the  value  of  the  property,  for  the  delivery 
of  which  the  bond  w^as  executed,  is  by  such  verdict  ascertained. 
And  an  execution  issued  on  such  bond,  without  the  value  of  the 
property  replevied  having  been  thus  first  ascertained,  should  be 
quashed.     Levy  &  Co.  v.  Moog,  63. 

FALSE  IMPRISONMENT. 

1.  Power  of  marshal  of  Oxford  to  make  arrest. — Under  the  act  of  the 

General  Assembly"incori)orating  the  town  of  Oxford  (Pamph.  Acts, 
1859-60,  p.  383),  which  was  revived  and  re-enacted  by  the  act  of 
March  1st,  1876  (Pamph.  Acts,  1875-(>,  p.  315),  imposing  on  the 
marshal  of  the  town  the  same  duties,  and  conferring  upon  him  the 
same  powers,  as  are  "  now  conferred  by  law  upon  the  constables 
of  this  State,"  the  inarshal  has  authority  to  arrest,  without  war- 
rant, any  person  threatening  to  commit  a  breach  of  the  peace  in 
his  presence.     Hayes  r.  Mitchell,  1(52. 

2.  Power  of  such  officer  to  imprison  after  arrest. — After  the  arrest  of  such 

person,  he  sliould  not  be  imprisoned,  unless  circumstances  ren- 
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dered  his  imprisonment  necessary.  But  if  by  reason  of  the  un- 
seasonableness  of  the  hour,  or  the  inaccessibility  of  the  mayor, 
or  other  magistrate  having  jurisdiction,  the  offender  could  not  be 
brought  to  trial ;  or,  if  by  reason  of  riotous  or  lawless  conduct,  the 
peace-preserving  powers  of  the  marshal  were,  or  seemed  to  be  in 
request,  to  maintain  the  general  peace,  or  to  protect  others  or  their 
property  from  lawlessness,  the  marshal  would  be  authorized  to  im- 
prison the  offender,  until  he  could  be  properly  brought  to  trial. 
Ih452. 
3.  Same ;  when  right  to  imprison  a  qtiestion  for  the  jury. — In  an  action 
for  damages  broughl  against  the  marshal,  based  on  such  arrest, 
and  imprisonment  made  thereafter,  the  right  to  imprison  is  a  ques- 
tion for  the  jury,  under  appropriate  instructions  from  the  court ; 
and  a  charge  to  the  jury  instructing  them,  that  no  circumstances 
would  justify  the  marshal  in  imprisoning,  without  the  order  of  the 
mayor  therefor,  is  erroneous.     Ih.  432. 

FINE  AND  FORFEITURE  FUND. 

1.  Fine  and  forfeiture  fund  of  Mobile  County  ;  preferred  claim  against. 

Under  the  provisions  of  the  act  of  the  General  Assembly,  entitled 
"An  act  to  establish  a  Criminal  Court  in  the  county  of  Mobile," 
approved  February  3d,  1846  (Pamph.  Acts  1846,  p.  29),  money  dis- 
bursed bj^  said  county  in  payment  of  the  salary  of  the  judge  of 
said  court,  was  a  preferred  claim  against  the  fine  and  forfeiture 
fund  of  the  county ;  and  the  priority  thus  given  to  the  claim  was 
not  abrogated  by  subsequent  legislation  changing  the  name  of  the 
court  to  "  The  City  Court  of  Mobile,"  and  increasing  the  salary  of 
the  judge  thereof.  The  State  ex  rel.  Mobile  County  v.  Stone,  Treas- 
urer, 206. 

2.  Fine  and  forfeiture  fund  ;  by  whom  controlled. — The  commissioners 

court  has  no  control  over  fines  and  forfeitures ;  but  the  fund  accru- 
ing therefrom  is  in  the  custody  of  the  treasurer,  and  is  subject 
to  his  continued  custodv  until  paid  out  by  him  pursuant  to  law. 
lb.  206. 

See  Mandamus. 

FRAUD  AND  UNDUE  INFLUENCE. 

1.  Hov)   pleaded. — Fraud    is  a  mere    conclusion    of   law    from    facts 

stated  and  proved  ;  and  when  it  is  pleaded,  at  law  or  in  equity,  the 
facts  from  which  it  is  supposed  to  arise,  must  be  clearly  stated,  in 
order  that  the  court  may  determine  whether  they  constitute  fraud. 
A  mere  general  charge  of  fraud,  or  a  mere  general  averment,  that 
an  act  was  done  with  covinous  intent,  is  not  sufficient.  Chamber- 
lain &  Parker  v.  Dorrance,  40. 

2.  Fraud ;  when  it  can  not  be  imputed. — When  property  is  sold  and  con- 

veyed by  a  debtor  to  one  of  his  creditors,  absolutely  and  uncondi- 
tionally, in  payment  of  a  just  debt,  which  exceeded  in  amount 
twice  the  value  of  the  property  so  sold  and  conveyed ,  without  res- 
ervation to  the  debtor  of  any  right  or  interest  in  the  property,  or 
in  the  proceeds  of  its  sale,  neitlier  fraud  nor  collusion  can  be  im- 
puted therefrom,  nor  can  the  other  creditors  of  the  debtor  thereby 
suffer  legal  wrong  or  injurj%  although  the  debtor  be  then  insolvent, 
which  fact  is  known  to  the  creditor,  and  the  property  so  sold  and 
conveyed  is  substantially  all  the  property  then  owned  by  the 
debtor.     Ih.  40. 

3.  Same. — That  a  creditor,  taking  an  absolute  and  unconditional  trans- 

fer of  a  stock  of  goods  in  payment  of  his  debt,  only  made  a  casual 
examination  of  the  goods,  did  not  make  an  inventory  thereof  until 
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after  the  sale  and  a  change  of  possession  thereunder,  and  failed  to 
execute  a  receipt  or  release  to  the  debtor,  are  mere  circumstances 
of  suspicion,  which  are  overcome  by  the  fact,  that  there  was  an 
absolute  and  unconditional  sale  of  the  property  in  payment  of  a 
just  debt.     Ih.  40. 

4.  Suggestio  falsi ;  vhen  it  will  authorize  rescission  of  contract. — If  in  a 

negotiation  for  the  purchase  of  a  horse,  or  preparatory  thereto,  the 
party  desiring  to  purchase  recklessly,  or  without  knowledge 
whether  it  was  the  truth  or  not,  made  a  material  statement  as  fact, 
which,  if  true,  would  be  calculated  to  influence  the  conduct  of  the 
party  selling,  and  did  influence  him  in  making  the  sale,  then,  if 
the  statement  turned  out  to  be  false  in  fact,  this  was  such  a  fraud 
on  the  seller  as  would  authorize  him  to  rescind  the  contract.  Smith 
V.  Stveeney,  524. 

5.  Relation  of  iritst  and  confidence ;  when  it  exists,  and  its  effect  upon 

contracts  made  between  parties  sustaining  such  relation. -'-Between 
the  owner  of  a  horse  and  a  party  who  has  undertaken  to  train  it 
for  a  reward,  there  exists  a  relation  of  trust  and  confidence ;  and 
in  addition  to  the  duty  of  honest,  faithful  service,  the  law  imposes 
upon  the  latter  the  duty  of  truthful  and  faithful  report  of  all  within 
his  knowledge  affecting  the  value  of  the  horse  ;  and  a  purchase  of 
the  horse  by  such  party,  in  person,  or  through  another,  without 
having  first  made  a  full  and  candid  disclosure  of  all  that  had  come 
to  his  klowledge,  affecting  the  value  and  speed  of  the  horse,  is  a 
fraud  upon  the  seller,  which  will  authorize  him  to  rescind  the  con- 
tract of  sale.     lb.  524. 

6.  Parties  bearing  towards  each  other  confidential  relations  ;  dealings  be- 

ttveen. — The  rule,  that  dealings  between  parties  bearing  towards 
each  other  confidential  relations  will  be  jealously  watched  by  the 
courts,  is  not  confined  to  relations  strictly  fiduciary,  but  extends 
to  "all  the  variety  of  relations  in  which  dominion  may  be  exer- 
cised by  one  person  over  another."     Shipman  v.  Furniss,  555. 

7.  Undue  influence ;  when  inferred. — While  undue  influence  is  a  species 

of  constructive  fraud  which  the  courts  will  not  undertake  to  de- 
fine by  any  fixed  principles,  its  exercise  may  be  inferred  in  all 
cases  of  confidential,  or  quasi  confidential  relations,  where  the 
power  of  the  person  receiving  a  gift,  or  other  like  benefit,  has  been 
so  exercised  over  the  mind  of  the  donor  as,  l)y  improper  arts  or 
circumvention,  to  have  induced  him  to  confer  the  benefaction  con- 
trary to  his  deliberate  judgment,  reason  and  discretion.     lb.  555. 

8.  Same  ;  burden  of  proof. — Where  one,  living  in  illicit  sexual  relations 

with  another,  gives  to  such  person  property  of  considerable  value, 
especially  where  the  donor,  in  making  the  gift,  excludes  natural 
objects  of  his  bounty,  the  transaction  will  be  viewed  by  a  court  of 
equity  with  such  suspicion,  as  to  cast  on  the  donee  the  burden  of 
proving  that  the  donation  was  the  result  of  free  volition,  and  was 
not  superinduced  by  fraud  or  undue  influence.     lb.  555. 

9.  Same  ;  its  validity  as  affected  by  undue  influence. — The  validitj'  of  a 

conveyance'  is  not  affected  by  the  fact  that  its  execution  was 
procured  by  the  exercise  of  undue  influence,  if  the  grantee,  being 
a  purchaser  for  value,  did  not  participate  in,  or  have  notice  of  the 
wrongful  act.  Moog  v.  Strang,  98. 
10.  Acknowledgment  of  mortgage;  its  effect  when  attacked  for  fraud. — Where 
a  mortgage  is  duly  acknoM'ledged  before,  and  certified  by  a  proper 
officer,  in  the  form  prescribed  by  the  statute,  tliis  is,  in  itself,  co- 
gent proof  of  a  free  a'gency  and  absence  of  restraint  in  the  execu- 
tion of  the  mortgage,  and  raises  a  presumption  in  favor  of  its  valid- 
ity, which  can  only  be  rebutted  by  clear  proof  of  fraud,  duress,  or 
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imposition  practiced  on  the  mortgagor,  in  which  the  officer  or  mort- 
gagee participated.     lb.  98. 

See  Chan'cery,  11-18,  15. 

NoN-Cl.AIM. 

FRAUDS,  STATUTE  OF. 

1.  When  note  not  affected  by. — A  promissory  note,  nnder  the  statute  of 

this  State,  imports  a  consideration;  and  where  parties  sign  as  sure- 
ties, contemporaneously  with  the  principal,  no  independent  con- 
sideration moving  to  the  surety  is  necessary  to  bind  him.  Lehman 
V.  Levy,  48. 

2.  Promise  to  cumwer  for  debt  of  another,  when  within. — It  is  only  when 

both  liabilities  continue  to  exist — the  original  debt  as  a  subsisting 
liability,  and  the  new  special  promise  to  answer  for  such  debt — that 
the  statute  requires  the  "  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,"  to  be  "  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith,  or  some  other  per- 
son by  him  thereunto  lawfully  authorized  in  writing."     lb.  4^. 

3.  When  mort'iage  not  affected  by. — Where  a  mortgage  executed  to  se- 

cure the  debt  of  another,  for  which  the  mortgagor  was  in  no  way 
liable,  contained  an  obligation  on  the  part  of  the  mortgagee  to  in- 
sure the  mortgaged  premises  for  two  years,  this  fulfills  the  require- 
ment of  the  statute,  that  the  consideration  should  be  expressed  in 
\^-riting.     (Code,  1876,  §  2121.)     Moog  v.  Strang,  98. 

4.  Deposit  of  title  deeds  to  lands  as  security,  void  under. — The  doctrine 

of  the  English  Court  of  Chancery,  that  a  deposit  of  the  title  deeds 
to  lands  for  security  of  a  debt  is  an  equitable  mortgage,  is  in  viola- 
tion of  the  statute  of  frauds,  and  can  not  be  maintained  in  tliis 
State.     Lehman,  Duj-r  &  Co.  v.  Collins,  127. 

5.  Statute  of  frauds  ;  what  case  not  affected  thereby. — The  statute  of 

frauds  ha^  no  application  whatever  to  a  case  where  the  surety  hav- 
ing paid  the  debt  of  his  principal,  seeks  reimbursement  by  the 
foreclosure  of  a  mortgage  executed  to  him  by  the  principal  to  in- 
demnify him  against  loss  resulting  from  his  suretyship.  Madden  v. 
Floyd,  221. 

6.  When  contract  not  affected  by. — The  first  clause  of  the  statute  of 

frauds,  declaring  void  "every  agreement  which  by  its  terms  is 
not  to  be  performed  within  one  year  from  the  making  there- 
of," does  not  apply  to  a  contract  the  performance  of  which  is 
dependent  upon  an  event  or  contingency  which  may  or  may  not 
happen  within  a  year ;  but  to  contracts,  which  from  their  very  na- 
ture are  incapable  of  performance  within  that  time,  or  of  which, 
by  express  stipulation,  performance  is  postponed  for  a  longer  pe- 
riod.    Heflin  v.  Milton,  354. 

7.  Contract  for  sale  of  lands  ;  when  void. — The  only  parol  contract  for 

the  lease  or  sale  of  lands,  which  can  be  withdrawn  from  the  pres- 
ent statute  of  frauds,  is  where  the  purchase-money  or  a  portion 
thereof  is  paid,  and  the  purcliaser  put  in  possession  by  the  seller. 
These  two  facts  must  concur ;  neither  one  without  the  other  will 
satisfy  the  requirements  of  the  statute.     lb.  354. 

8.  Same. — Where  no  part  of  the  purchase-money  has  been  paid,  the 

statute  renders  invalid  a  contract  for  the  sale  of  lands,  unless  it  is 
subscribed  by  the  party  to  be  charged.  Whether  that  party  be 
the  vendor  who  is  to  be  deprived  of  his.estate  in  the  lands,  or  the 
vendee  upon  whom  the  estate  is  to  be  forced,  if  there  be  not  written 
evidence  of  the  contract,  subscribed  by  him,  or  by  his  agent  thereun- 
to lawfullv  authorized  in  writing,  as  to  him  the  contract  is  void. 
lb.  354.  ' 
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9.  Same. — Although  a  purchaser,  whom  it  is  sought  to  charge  with  the 
payment  of  the  purchase-money,  received  from  the  seller,  and  re- 
tained a  contract  for  the  sale  of  lands,  duly  executed  by  him,  and 
entered  into  the  possession  of  the  land  tliereunder ;  yet  not  having 
paid  any  portion  of  the  purchase-money,  the  contract  is  as  to  him 
void  under  the  statute  and  incapable  of  enforcement.     lb.  354. 

FRAUDULENT  CONVEYANCES. 

1.  Deed  fraudulent  as  to  creditors,  operative  inter  partes. — Convey- 
ances or  gifts  made  to  hinder,  delay  or  defraud  creditors,  when 
fully  consunnnated,  are  valid  and  operative  between  the  parties; 
and  neither  party  can  set  up  the  fraud  for  the  purpose  of  maintain- 
ing, or  defeating  an  action  brought  by  the  one  against  the  other. 
Williams  v.  Higgins,  517. 
See  Chancery,  36. 

Fraud  and  Undue  Influence. 
Adverse  Possession,  15-17. 

FREEDMEN.  1.  As  to  the  construction  of  the  ordinance  of  29th  Sep- 
tember, 1865,  ratifying  and  legalizing  marriages  between,  see  Con- 
stitutional Law,  11-14. 

"  FUTURE  "  CONTRACTS.     See  Contracts,  1-4. 

GARNISHMENT. 

1.  Garnishee  can  not  complain  of  errors  in  judgment  against  defendant. 

A  garnishee  can  not  take  advantage  of  errors  or  irregularities  in 
the  judgment  against  the  defendant,  as  the  debtor  of  whom  he  is 
summoned  to  answer.     Secihrity  Loan  Association  v.  Weems,  584- 

2.  When  notice  of  proceedings   in  the  cause  imputed  to  garnishee. — A 

garnishee,  having  answered,  remains  before  the  court  for  the  pur- 
pose of  receiving  its  judgment ;  and  notice  of  an  application  by 
the  plaintiff  for  further  answer,  and  of  tlie  order  granting  the  ap- 
plication, is  imputed  to  him.     lb.  584. 

3.  Future  indebtedness  growing  out  of  e.ti sting  contract  ;  continuance  for 

further  answer. — Where  a  garnishee,  in  his  answer,  admits  that  he 
holds  in  pawn  or  pledge,  as  collateral  security  for  debts  owing  him 
by  the  defeiidant,  a  number  of  shares  of  stock  in  several  corpora- 
tions belonging  to  the  defendant,  he  thereby  discloses  a  contract, 
upon  which  in  the  future  an  indebtedness  from  the  garnishee  to 
the  defendant  could  accrue  ;  and  in  sucli  case  the  (!0urt  may  with 
propriety  grant  the  plaintiff"  a  continuance  of  the  garnishment  for 
further  answer.     lb.  584. 

4.  Judgment  against  garnisheeupon  subsequent  answer. — Where,  in  such 

case,  the  garnishee  subsequently  files  a  further  or  additional  an- 
swer, showing  that  a  sale  of  tlie  stock  had  been  made,  and  that 
the  proceeds  of  the  sale,  in  the  hands  of  the  garnishee,  were  more 
than  sufficient  so  pay  the  secured  debts,  an  existing  indebtedness, 
springing  out  of  of  the  antecedent  contract,  is  thereby  disclosed, 
which  may  properly  be  subjected  to  the  i)ayment  of  the  plaintifT's 
demand  a>.^ainst  defendant.     lb.  584.    ' 

5.  Notice  of  adverse  claim  under  the  statute. — By  the  statute  authorizing 

the  suggestif>n  by  the  garnishee  of  an  adverse  claim  in  a  third 
party,  etc.  (Code  of  1876,  §  3302),  it  is  not  intended  that  creditors 
subsequently  suing  out  garnishments  shall  be  suggested  as  rival 
claimants  and  introdjucecl  to  litigate  with  the  creditor  who  is  first 
in  point  of  time  ;  and  it  is  not  error  for  the  court  to  refuse  to  sus- 
pend proceedings  and  cause  notices  to  issue  to  the  parties  suing 
out  such  subsequent  garnishments,  on  suggestion  contained  in  the 
garnishee's  answer.     lb.  584. 
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1. .  Testamentary  appointment  of  guardian  ;  when  instrument  effectual  as. 
An  instrument  to  be  effectual  as  a  testamentary  appointment  of  a 
guardian  for  minors  must  show  who  is  to  have  the  care  and  nur- 
ture of  such  minors,  although  the  word  "guardian"  need  not  be 
employed.     Desribes  v.  Wilmer,  25. 

2.  Same;  vjhen  instrument  does  not  operate  as. — An  instrument  executed 

by  a  father  of  two  minor  children,  reciting  that  he  was  lying  in 
danger  of  death,  and  that  he  had  "  found  kind  friends  to  take 
charge  [of]  and  raise  "  his  children,  and  requesting  the  managers 
of  an  asylum,  in  whose  custody  the  children  then  were,  to  place 
them  "in  the  custody  of"  a  party  therein  named,  shows  that  it 
was  not  the  father's  intention  for  such  party  to  have  the  care,  pro- 
tection and  nurture  of  such  children ;  and  such  instrument  can 
not,  therefore,  be  construed  as  a  testamentary  appointment  of  such 
,        party  as  guardian  of  said  children.     lb.  25. 

3.  An  instrument  testamentary  in  its  character  must  be  jyrobated. — An 

instrument  testamentary  in  its  character  can  not  be  recognized  as 
valid  in  any  form,  until  it  has  been  admitted  to  probate.     lb.  25. 

4.  Appointment   of ;   when  erroneous. — A   probate   judge   has  no   au- 

thority to  appoint  a  guardian  for  minors,  for  the  purpose  of  hav- 
ing them  sent  into  a  foreign  country ;  and  an  appointment  made 
upon  an  application  which  shows  that  such  is  the  purpose  for 
which  it  was  sought,  is  impro\'ident  and  erroneous,  and  should  be 
revoked.     lb.  25. 

5.  Revocation  of  letters  of  guardianship  ;  v;hen  notice  unnecessary. — An 

order  revoking  an  erroneous  and  improvident  appointment  of  a 
guardian  for  minors,  made  during  the  same  term  at  which  the  ap- 
pointment was  made,  but  on  a  different  day  of  tiie  term,  is  free 
from  error,  although  it  was  made  without  notice  to  the  party  whose 
letters  were  thereby  revoked.     lb.  25. 

6.  Rule  of  repose  of  tv)enty  years  ;  to  rohat  debts  applicable. — The  rule  of 

repose,  which,  by  common  consent  of  the  courts,  has  been  fixed 
at  a  period  of  twenty  years,  has  been  declared  applicable  to  all 
kinds  of  debts  and  pecuniary  obligations,  including  fiduciary  de- 
mands in  favor  of  cestuis  que  trust  against  trustees ;  and  the  reason 
of  the  rule  applies  with  as  much  force  and  propriety  to  guardians 
as  to  other  trustees.     Garrett  ?'.  Garrett,  4^9. 

7.  Same  ;  when  it  begins  to  run  in  favor  of  guardians — quxre. — It  is  a 

question  of  the  gravest  difficulty  as  to  the  time  when  the  rule  be- 
gins to  run  in  favor  of  guardians ;  and  while  the  question  is  not  de- 
cided in  this  cause,  the  court  incline  to  the  opinion  that  it  begins 
to  run  from  the  last  item  on  the  guardian's  account,  or  the  last 
partial  settlement,  or  other  clear  recognition  of  the  guardianship 
as  a  subsisting  and  undischarged  trust,  and  not  from  the  time 
•  when  the  ward  becomes  of  age.     lb.  4^9. 

8.  When  ward^s  right  to  a  settlement  not  barred. — Where,  on  the  petition 

of  the  ward,  the  guardian  was  cited  to  make  a  final  settlement  of 
his  guardianship  within  less  than  twenty  years  from  the  date  of 
the  last  partial  settlement  made  by  him,  and  also  within  less  than 
twenty  years  from  the  date  when  the  ward  became  of  full  age,  the 
right  of  the  ward  to  ^  settlement  by  the  guardian  is  not  barred  by 
the  rule  of  repose.     lb.  4^9. 

9.  When  statute  of  limitations  begins  to  run. — As  between  guardian  and 

ward,  the  statute  of  limitations  does  not  ordinarily  commence  to 
run  until  there  has  been  a  termination  of  the  guardianship  lb.  429. 
10.  Poiver  of  guardian  to  sell  the  lands  belonging  to  his  ward. — The 
probate  court  has  jurisdiction  to  order  the  sale  of  real  estate 
belonging  to  minors,  on  the  application  of  the  guardian,  only  in 
the  following  cases:  (1)  For  the  support  and  education  of  the 
ward  (Code,  §  2780) ;  (2)  for  reinvestment  (lb.  §  2785) ;  and  (3)  for 
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distribution  among  joint  owners  (lb.  §3514).  Mohon  v.  Tatum, 
Guardian,  466. 
11.  When  sale  of  land  by  guardian  void. — An  application  to  the  probate 
court  by  a  guardian  of  minors  to  sell  land  belonging  to  his  wards, 
which  avers,  as  the  only  groimd  therefor,  that  he  "believes  it  to 
be  to  the  interest  of  said  minors  that  the  land  of  said  estate  be 
sold  for  distribution  among  the  said  [minors],  or  to  their  guardian 
for  their  use,  as  the  lands  are  not  in  a  state  of  cultivation,  and 
therefore  of  no  benefit  to  said  minors,"  is  fatally  defective,  and  a 
sale  made  thereon  is  void.     lb.  466. 

HARD  LABOR  FOR  COUNTY. 

See  Criminal  Law,  11-14. 
HOMESTEAD. 

See  Exemptions,  2-7. 

HOMICIDE. 

See  Criminal  Law,  .33-38. 

HUSBAND  AND  WIFE. 

1.  At  common  law,  wife  had  capacity  to  take  from  husband  through  piir- 

chase  by  him  in  her  name. — At  common  law,  the  wife  liad  full 
capacity  to  take  from  the  husband  through  a  purchase  made  by 
him  in  her  name.  By  such  a  purchase  the  maxim  of  the  common 
law  that  husband  and  wife,  because  of  their  legal  unity,  could  not 
contract  with  each  other,  and  of  consequence,  that  the  husband 
could  not  directly  convey  to  the  wife  property,  real  or  personal, 
was  not  offended,  because  of  the  intervention  of  a  third  person  as 
the  grantor  or  donor,  through  and  from  whose  conveyance,  the 
estate  or  interest  was  derived,  and  by  which  the  property  was 
vested  in  the  wife.  Wimbish  v.  Montgomery  M.  &  B.  Association, 
575. 

2.  Purchase  of  real  estate  by  husband  in  the  wife's  name  ;  interest  there- 

in.— If  on  the  purchase  of  land  by  the  husband,  he  take  a  bond  for 
title  in  the  wife's  name,  whereby  the  vendor  covenants  on  pay- 
ment of  the  purchase-money  at  a  future  day,  to  make  title  to  her, 
she  is  thereby  invested  with  an  equity  in  the  land,  which  is  irrevo- 
cable and  indestructible  by  any  subsequent  act  of  the  husband, 
and  which,  on  payment  of  the  purchase-money,  becomes  perfect 
and  entitles  her  to  a  conveyance  of  the  legal  title.  And  if,  on  pay- 
ment of  the  purchase-money  by  the  husband,  though  with  his  own 
funds,  he  deliver  up  the  bond  for  title,  and  at  his  reqi)e8t,  but 
without  the  wife's  knowledge  or  assent,  the  vendor  convey  the  legal 
estate  to  a  third  party,  who,  in  turn,  conveys  it  to  another  in 
mortgage  to  secure  a  loan  then  made,  nominally  to  the  mortgagor, 
but,  in  fact,  for  the  use  and  benefit  of  the  husband,  all  parties 
having  full  notice  of  the  wife's  ecjuity,  such  mortgagee,  although  a 
purchaser  for  a  valuable  consideration,  takes  the  legal  title  mala 
fide,  and  will  not  be  allowed  thereby  to  defeat  the  wife's  prior 
equitable  estate.     lb.  575. 

3.  Statutory  separate  estate  of  the  wife. — Where  the  husband  purchased 

real  estate  and  took  bond  for  title  in  his  wife's  name,  whereby  the 
vendor  covenanted  to  convey  to  her  the  legal  title  on  payment  of 
the  purchase-money,  the  equity  of  the  wife  arising  from  such 
covenant  is  her  statutory  separate  estate.     lb.  575. 

4.  Statutory  separate  estate  of  wife ;  what  is. — If  a  purchase  of  personal 

property  is  made  by  the  husband  with  the  proceeds  of  the  corpus 
of  the  wife's  statutory  separate  estate,  and  no  conveyance  in  writ- 
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ing  is  made,  and  nothing  is  said  at  the  time  of  the  purchase  as  to 
the  person  for  whom  it  is  made,  whether  for  the  wife  or  for  the 
husband,  the  personal  property  so  purchased  belongs  to  the  wife 
as  her  statutory  separate  estate.     Daffron  v.  Crump,  77. 

5.  Same;  income  from  ;  the  hnshaiid's  rights  thereiji. — Crops  raised  on 

lands  belonging  to  the  wife's  statutory  separate  estate  after  the 
»  marriage,  constitute  income  and  profit,  which  go  to  the  husband 
as  the  wife's  trustee,  and  are  not  subject  to  the  payment  of  his 
debts ;  but  if  such  crops  are  used  by  the  husband  in  the  purchase 
of  personal  property,  the  trust  no  longer  follows  them,  but  the 
property  so  purchased  belongs  to  him,  and  is  subject  to  the  pay- 
ment of  his  debts.     lb.  77. 

6.  Martgage  of  vufe's  statutory  separate  estate  ;  when  husband  by  joining 

in,  conveys  his  life-estate  on  death  of  v: if e  intestate. — Where  husband 
and  wife  executed  a  mortgage  on  lands  belonging  to  her  statutory 
separate  estate,  in  the  conveying  clause  of  which  the  words  "  bar- 
gain and  sell  "  are  used,  and  the  wife  afterwards  died  intestate, 
leaving  the  mortgage  unsatisfied,  the  life-estate  which  the  husband 
took  under  the  statute  (Code  of  1876,  ^  2714),  in  said  lands,  vested 
eo  instanti  in  the  mortgagee,  to  the  extent  of  his  mortgage,  by  vir- 
tue of  the  statutory  covenants  therein,  implied  from  the  use  of  the 
words  ''bargain  and  sell."     Chambers. v.  Ringstaff,  140. 

7.  When  plea  of  coverture  no  defense  to  the  wife. — ^AVhile  a  married 

woman  can  not  incur  any  personal  liability  by  contract,  and  her 
coverture  is  a  defense  to  any  action  brought  to  enforce  against  her 
a  personal  liability  growing  out  of  a  contract  made  while  she  is 
under  that  disability ;  yet  a  plea  of  coverture  is  no  defense  to  an 
action  brought  under  the  statute  against  a  partnership  by  its  firm 
name,  of  which  she  was  in  fact  a  member,  as  the  effect  of  such 
action  is  not  to  enforce  a  personal  liability,  or  to  obtain  a  personal 
judgment  against  her.      Yarbrough  &  Co.  v.  Bush  &  Co.,  170. 

8.  When  husband  should  not  join  in  application  by  wife  to  set  aside  sale 

in  jrrobate  court.— An  apfjlication  to  the  probate  court  to  set  aside, 
as  void,  a  sale  of  land  belonging  to  the  statutory  separate  estate  of 
a  married  woman,  made  by  her  guardian  before  her  marriage, 
should  be  in  the  name  of  the  wife  alone,  and  not  in  the  name  of 
herself  and  husband.     Mohon  v.  Tatum,  Guardian,  466. 

9.  Same;    when  application  ivill  be  dismissed  for  misjoinder  of  parties. 

Where  an  application  is  made  in  the  probate  court  by  both  husband 
and  wife  to  set  aside,  as  void,  a  sale  of  land  belonging  to  the  statu- 
tory separate  estate  of  the  wife,  made  by  her  guardian  prior  to  her 
marriage,  and  is  afterwards  amended  so  as  to  show  that  the  wife 
applied  by  a  third  party,  as  her  next  friend,  the  husband  remaining 
a  party,  there  is  a  misjoinder  of  parties  plaintiff,  and  the  applica- 
tion should  be  dismissed.  lb.  466. 
10.  Same ;  v)hen  husband  not  presumed  as  suing  as  neoct  friend  of  the  wife. 
In  such  case,  a  third  party  haAing  been  introduced  by  the  amend- 
ment as  next  friend  of  the  M'ife,  the  presumption  which  is  some- 
times made,  that  the  husband,  when  joined  as  party  plaintiff  with 
his  wife,  sues  merely  as  her  next  friend,  is  rebutted,  and  can  not 
prevail.  lb.  466. 
See  Chancery,  3-4 

INDICTMENT. 

See  Criminal  Law,  44-51. 

INJUNCTION. 

1.   What  not  a  disregard  of. — Where  in  a  cause  pending  in  the  circuit 
court  an  application  for  a  change  of  venue  was  granted,  the  dock- 
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eting  of  the  cause  in  the  court  to  which  it  had  been  removed,  is  not 
a  disregard  of  an  injunction  issued  after  the  order  for  the  change  of 
venue  was  made.     Ex  parte  Holton,  164. 

See  Chancery,  25,  32. 

INSURANCE. 

1.  Life  insurance;  construction  of  policy. — A  life  insurance  company, 
by  its  poUoy,  after  reciting  tluit  the  advance  premium  was  paid, 
and  the  subsequent  premiums  were  to  be  paid,  by  Adele  F.  Van 
H.,  insured  the  life  of  Hiram  W.  Van  H.,  for  the  sole  use  and  ben- 
efit of  the  said  Adele,  in  a  stated  amount,  for  the  term  of  his  natu- 
.  ral  life,  or  until  he  attained  the  age  of  forty-five  years ;  and  prom- 
ised and  agreed  "to  and  with  the  said  assured,"  to  pay  the  sum 
insured  to  her  or  her  legal  representatives,  within  ninety  days  af- 
ter due  notice  and  proof  of  the  death  of  the  said  Hiram  W.,  but  fur- 
ther provided,  that  if  the  said  Hiram  AV.  should  live  to  attain  the 
age  of  forty-five  years,  then  the  sum  insured  should  be  paid  to  him, 
within  ninety  days  after  due  notice  and  proof  of  his  having  attained 
that  age.  In  a  suit  between  Adele  F.  and  an  attaching  creditor  of 
Hiram  W.,  held, 

1.  That  the  interest  of  Adele  F.  in  the  policy  was  contingent  up- 
on Hiram  W.  dying  before  he  attained  the  age  of  forty-five  years. 

2.  That  the  said  Hiram  AV,  having  lived  to  attain  the  age  of  for- 
tj'-five  years,  the  money  due  on  the  policy  was  his  property,  free 
from  any  trust  in  favor  of  Adele  F.,  and  liable  to  the  payment  of 
his  debts.     Levy  cfc  Co.  v.  Van  Hagen,  17. 

INTEREST. 

1.  Computation  of;  the  statute  furnishes  the  only  rule. — Where  partial 

payments  have  been  made,  the  statute  furnishes  the  only  rule 
which  can  be  recognized  for  the  computation  of  interest, — the  in- 
terest due  is  first  to  be  paid,  and  the  balance  applied  to  the  pay- 
ment of  the  principal.  (Code  of  1876,  §  2091.)  Vaughan  v.  Smith, 
92. 

2.  What  it  is  and  when  recoverable. — Interest  in  this  State  has  long 

been  regarded,  not  as  the  mere  incident  of  a  debt,  attaching  only 
to  contracts,  express  or  implied,  for  the  payment  of  money,  but  as 
compensation  for  the  use  or  for  the  detention  of  money.  When- 
ever it  is  ascertained  that  at  a  particular  time  money  ought  to  have 
been  paid,  whether  in  satisfaction  of  a  debt,  or  as  compensation 
for  a  breach  of  duty,  or  for  a  failure  to  keep  a  contract,  interest  at- 
taches as  an  incident.     The  State  v.  Lott  HI . 

3.  When  recovernble  from  tax  collector. — Where  a  tax  collector  fails  to 

make  a  final  settlement  with  the  auditor,  on  or  before  the  first  day  of 
May,  of  the  taxes  of  the  preceding  year,  and  to  pay  over  to  the 
treasurer  the  balance  due  from  him  on  account  thereof,  as  required 
by  section  414  of  the  Code  of  1876,  he  and  the  sureties  on  Kis  offi- 
cial bond  are  lial)le  for.  interest  from  that  day  on  the  balance  then 
due  from  him  to  the  State  on  account  of  such  taxes.     Lb..  147. 

4.  As  to  usury,  see  Building  and  Loan  Association,  2,  7. 

JUDGMENTS  AND  DECREES. 

1.  Inter  partes;  its  effect. — A  judgment  tn^er  paW^s,  not  reversed  and 
not  successfully  assailed  for  fraud  or  on  some  other  ground,,  is  con- 
clusive against  the  parties  thereto  Avho  are  properly  l)efore  the 
court, — against  the  defendant,  that  the  amount  adjudged  is  due, 
and  against  the  plaintiff,  that  no  more  is  due,  on  account  of  the 
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contract  or  liability  sued  on.  Bank  of  Mobile  v.  Mobile  &  Ohio  R. 
R.  Co.;  305. 
.  2.  Cause  of  action  merged  therein. — Where  a  compromise  was  made  be- 
tween the  parties  pending  a  suit  Vjrought  against  a  municipal  cor- 
poration by  the  holder  of  bonds  issued  by  such  corporation,  for  the 
purpose  of  enforcing  the  collection  of  the  bonds  held  by  him,  by 
which  an  amount  of  recovery  less  than  the  face  of  the  bonds,  and 
time  of  payment  were  agreed  on,  and  afterwards  a  judgment  was 
entered  in  the  cause  pursuant  to  the  compromise,  and  carrying  its 
stipulations  into  execution, — the  effect  of  such  compromise  and  the 
judgment  thereon,  was  to  merge  the  municipal  corporation's  lia- 
bility on  the  bonds  in  the  judgment,  thereby  destroying  the  bonds 
as  a  cause  of  action,  and  leaving  the  judgment  as  the  onlv  legal 
e%idence  of  indebtedness  from  such  corporation  to  the  plaintiff 
growing  out  of  that  transaction.  And  such  a  judgment  would  be 
a  bar  to  any  effort  made  to  collect  the  alleged  balance  on  the  bonds 
so  compromised.     lb.  305. 

3.  Judgment  taken  on  compromise  in  full  satisfaction  of  cause  of  action  ; 

effect  of.'' — The  effect  of  an  express  term  of  such  compromise  and 
the  judgment  thereon,  that  the  judgment  rendered  in  pursuance  of 
the  comromise  was  in  full  satisfaction  of  the  bonds  and  coupons 
held  by  the  plaintiff,  was  to  leave  the  parties  as  if  the  plaintiff  had 
never  owned  or  asserted  a  greater  claim  against  the  defendant, 
than  shown  by  the  judgment  recovered.     Jb.  305. 

4.  What  essntial  to  their  validity. — Every  judgment  of  a  court  of  law 

must  either  be  perfect  in  itself,  or  capable  of  being  made  perfect 
by  reference  to  the  pleadings,  or  to  the  papers  on  file  in  the  cause, 
or  else  to  other  pertinent  entries  on  the  court  docket;  and,  in  like 
manner,  verdicts  of  juries  can  not  be  supplemented  by  intendment, 
or  by  reference  to  mere  extrinsic  facts.     Alexander  v.  Wlieeler,  332. 

5.  Power  of  courts  of  record  over. — The  power  of  a  court  of  record  over 

its  judgments  during  the  term  at  wnich  they  are  rendered,  is  very 
large ;  and  it  rests  within  the  sound  discretion  of  the  court  to  set 
them  aside  when  satisfied  that  injustice  has  been  done,  or  that  they 
have  been  inadvertently  or  improvidently  rendered.  Rich  v.  Thorn- 
ton, 473. 

6.  Same. — The  judgments  of  courts  are  in  the  breast  of  the  judge,  un- 

til the  final  adjournment  of  the  term,  and  they  may  be  set  aside  or 
modified  at  any  time  during  the  term  at  which  they  were  rendered  ; 
and,  unless  the  court  in  such  order  violate  some  rule  of  law,  or 
pronounce  a  judgment  the  law  will  condemn,  it  is  not  error  that 
such  ruling  was  made  without  notice  to  the  opposite  party.  De»- 
ribes  v.  Wilmer,  25. 

See  Attachment,  5. 

Court,  Probate,  2. 

Gu.vnmAX  and  Ward,  5. 

JURISDICTION.  ^ 

See  Bankruptcy. 

Justice  of  the  Peace. 
Su.MMARY  Proceedings. 

JURORS  AND  JURY. 

See  Criminal  Law,  52-54. 
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JUSTICE  OF  THE  PEACE. 

1.  Unlawful  detainer  ;  statute  conferring  jurisdiction  constitutional. — The 

statute  conferring  on  justices  of  the  peace  jurisdiction  in  proceed- 
ings of  unlawful  detainer,  is  not  violative  of  the  constitution.  Webb 
V.  Carlisle,  65  Ala.  313,  explained.     Beck  v.  Glenn,  121. 

2.  Section  3606  of  the  Code  construed. —^Qcixon  3606  of  the  Code  of  1876 

requiring  suits  before  justices  of  the  peace  to  be  brought  in  the 
precinct  of  the  defendant's  permanent  residence,  or  in  the  precinct 
m  which  the  debt  was  created,  or  in  which  the  cause  of  action 
arose,  is  confined  in  its  operation  to  suits  commenced  by  summons, 
and  has  no  reference  to  suite  by  attachment  of  goods,  which  are  in 
their  nature  proceedings  in  rem.     Atkinson  v.  Wiggins,  190. 

3.  Summary  judgment  against  sheriff  ;  when  no  provision  for. — The  stat- 

ute does  not  confer  on  justices  of  the  peace,  or  on  the  circuit  court, 
jurisdiction  to  render  summary  judgments  against  sheriffs,  for  any 
negligence  or  misfeasance  on  their  part  in  levying  process  issued 
bv,  and  returnable  before  justices  of  the  peace.  Tliompson  v. 
Acree,,17S. 

4.  Remittitur ;  right  of  party  to  make,  and  effect  of. — A  plaintiff  has  a 

right  to  reduce  his  claim,  by  remitting  all  over  one  hundred  dol- 
lars, so  as  to  bring  it  within  the  jurisdiction  of  a  justice  of  the 
peace ;  but  when  he  does'  so,  he  thereby  destroys  the  part  of  the 
claim  thus  remitted.     Wharton  v.  King.  365. 

5.  Same  ;  effect  on  cross  demand  held  by  defendant. — When  a  plaintiff, 

before  the  commencement  of  his  suit,  without  the  defendant's  con- 
sent, subtracted  from  his  claim  the  amount  of  an  independent 
claim  which  he  owed  the  defendant,  intending  it  as  a  part  payment, 
and  thereby  reducing  the  amount  of  his  claim  so  as  to  bring  it 
within  the  jurisdiction  of  a  justice  of  the  peace ;  and  then  brought 
suit  before  that  officer  for  the  balance, — held,  that  this  amounted 
to  a  remittitur,  and  not  a  payment,  and  did  not  impair  or  affect  the 
cross  demand  held  against  him  by  the  defendant.     lb.  365. 

6.  Same  ;  what  operates  as. — The  recovery  of  judgment  before  a  justice 

of  the  peace  for  one  hundred  dollars  on  a  claim  or  demand  for  a 
larger  amount,  is  a  release  or  remittitur  of  the  balance  of  the  de- 
mand.    Davis  V.  Bedsole,  362. 

7.  When  plea  in  abatement  should  be  filed  injustice's  court. — While  the 

rule  of  practice  relating  to  pleas  in  abatement  in  the  circuit  court 
can  not  be  literally  or  technically  applied  in  a  justice's  court,  yet, 
the  reason  of  the  rule  applying  in  such  court  with  equal  force,  the 
nile  certainly  can  be  there  applied,  to  a  certain  extent,  by  analogy. 
Beck  V.  Glenn,  121. 

8.  Same. — A  justice  of  the  peace  having  declined  to  permit  the  defend- 

ant in  an  action  of  unlawful  detainer  pending  before  him,  to  file  a 
plea  of  misnomer  after  the  cause  had  been  continued  twice  on  ac- 
count of  the  delay,  there  was  no  error  in  the  refusal  of  the  circuit 
court,  on  appeal  by  the  defendant,  to  permit  him  to  file  the  plea  in 
that  court.     lb.  121. 

LANDLORD  AND  TENANT. 

1.  Effect  of  tenant's  holding  over  after  expiration  of  his  term .-^V/here  a 

tenant  for  years  holds  over  after  the  expiration  of  his  term,  the 
landlord  may,  at  his  option,  treat  him  as  a  tenant  and  insist  upon 
the  continuance  of  his  tenancy  for  anotlier  j'ear ;  and  if  he  elect  so 
to  do,  the  law  will  imply  an  agreement  on  the  part  of  tenant  to 
hold  or  continue  the  lease  for  another  year  upon  the  same  terms 
and  conditions.     Wolffe  v.  Wolff  &  Bro.,  549. 

2.  When  landlord's  right  not  impaired  by  act  of  tlie  tenant. — In  such 

case,  the  right  of  the  landlord  to  insist  upon  the  con»tinuance  of  the 
tenancy,  is  not  impaired  by  the  tenant's  refusal  to  renew  the  lease, 
44 
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or  by  notice  to  the  landlord,  that  he  had  rented  other  premises, 
with  the  intention  to  vacate  within  a  few  days,  or  by  the  fact  that 
such  other  premises  were  not  ready  for  him.    lb.  549. 

3.  When  tenant  holds  over  a  teniUr  of  fjuantmn  valehat  not  efficient. 

Where  a  tenant  who  held  under  a  j^rior  lease  for  a  term  of  one  year, 
holds  over  for  ten  days  after  the  expiration  of  his  term,  and  after 
notice  from  the  landlord  that,  if  he  persisted  in  holding  over,  he 
would  elect  to  charge  him  as  tenant  for  the  next  ensuing  year,  an 
obligation  to  pay  rent  for  the  whole  year  was  thereby  fastened  upon 
him,  and  a  tender  by  him  of  a  mere  quantum  valehat  for  the  period 
of  actual  occupancy,  is  not  sufficient.     Ih.  549. 

4.  When  tenant's  liahilty  not  affected  by  second  renting. — In  such  case, 

the  fact,  that  after  the  tenant  had  abandoned  the  possession  of  the 
leased  premises,  a  party,  who  was  the  agent  of  the  landlord,  rent- 
ed the  premises  to  another  for  a  part  of  the  unexpired  term,  put 
him  in  possession  and  collected  the  rents,  not  for  and  on  account 
of  the  landlord,  but  "  on  account  of  whom  it  might  concern,"  does 
not  affect  the  original  tenant's  liability,  when  it  is  shown  that  such 
arrangement  was  made  with  the  consent  of  both  parties,  and  with 
the  express  understanding  that  it  was  to  be  without  prejudice  to 
the  rights  of  either  of  them.     Ih.  -549. 

5.  Remedy  against  tenant  holding  over. — Where  a  tenant  for  years  hokts 

over,  and  the  landlord  elects  to  treat  him  as  tenant,  an  action  for 
use  and  occupation  arising  from  an  implied  assumpsit,  will  lie ;  or, 
it  seems,  the  landlord  may  bring  an  action  on  the  case  for  special 
damages.     lb.  549. 

6.  When  relation  exists  ;  landlord's  lien. — A  contract  by  which  one  rents 

to  another  land,  to  be  cultivated  for  a  stipulated  part  of  the  crops 
to  be  grown  thereon,  creates  between  them,  under  the  statute,  the 
relation  of  landlord  and  tenant,  with  all  its  rights  and  incidents, 
including  the  lien  of  the  landlord  for  rent  and  advances.  Wilson 
V.  Stewart,  302. 

7.  Nature  of  landlord's  lien. — The  lien  of  the  landlord  on  the  crops  of 

his  tenant  is  merely  a  statutory  right  to  charge  the  crops  with  the 
payment  of  rent  and  advances  in  priority  to  all  other  rights  or  liens ; 
wliile  the  property  and  right  of  property  in  the  crops  remain  in 
the  tenant,  thus  enabling  him  to  make  a  bona  fide  sale  to  a  pur- 
chaser without  notice,  which  would  prevail  over  the  landlord's 
lien.     lb.  302. 

8.  Purchaser  from  tenant ;  when  without  notice. — Notice  by  a  purchaser 

from  the  tenant  that  the  crop  was  raised  on  land  rented  from  the 
landlord,  and  that  the  rent  was  unpaid,  does  not  operate  as  notice 
that  the  landlord  had  advanced  to  the  tenant,  or  of  his  lien  there- 
for.    Ih.  302. 

9.  Landlord' s  lien  on  crop  ;  what  is  not  a  waiver. — It  can  not  be  affirm- 

ed as  a  general  rule,  that  the  mere  consent  of  the  landlord  to  a 
removal  of  the  crop  from  the  rented  premises,  is  a  waiver  of  his 
lien,  as  much  must  depend  on  the  purposes  of  the  removal  and  the 
purposes  for  which  the  consent  was  given.  A  charge  affirming 
such  a  general  proposition,  is  too  broad,  and  should  be  refused. 
TtUtle  V.  Walker,  172. 
10.  Landlord's  lien  for  advances ;  none  existed  from  March  18th.  1875, 
to  February  9th,  1877. — From  March  18th,  1875,  when  the  act  en- 
titled "An  act  to  amend  sections  2961  and  2962  of  the  Re^^sed 
Code,"  was  approved  (Acts  1874-.5,  p.  255),  until  the  approval  of 
the  act  of  February  9th,  1877,  (Acts  1876-7,  p.  74),  now  embraced 
in  ^  3467,  et  seq,  of  the  Code  of  1876,  the  landlord  had  no  statutory 
lien  for  advances  made  by  him  to  tenant.  Reaffirming  decision  on 
this  point  in  this  case  on  former  appeal  (59  Ala.  306.)  Wilkinson 
V.  Ketler,  435. 
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11.  Prior  to  the  statute,  notice  of  relation  of  landlord  and  tenant  teas  not 
constructive  notice  of  contract  lien  for  advances. — Prior  to  the 
adoption  of  the  statute  giving  a  landlord  a  lien  on  the  crop  of  the 
tenant  for  advances,  notice  to  a  third  party  dealing  with  the  tenant, 
that  he  farmed  on  rented  lands  belonging  to  the  landlord,  did  not 
constitute  constructive  notice  that  the  landlord  had  made  or  would 
make  advances  to  him,  or  that  the  landlord  had  a  lien  or  mortgage 
securing  such  advances.     lb.  435. 

See  Attachment,  1,  2,  9,  11. 

Unlawful  Detainer. 

LARCENY. 

See  Criminal  Law,  55-59. 

LEGACY  AND  DEVISE. 

1.  When  legacy  is,  in  equity,  a  charge  on  real  estate  devised. — If  real  es- 

tate is  devised  upon  condition  to  pay  a  legacy,  or  with  a  direction 
that  the  devisee  pay  the  legacy  in  respect  to  the  estate  so  devised 
to  him,  and  because  the  real  estate  has  been  devised  to  him,  such 
real  estate  is,  in  equity,  chargeable  with  the  payment  of  the  lega- 
cy, unless  there  is  something  in  the  wdll  to  rebut  the  legal  pre- 
sumption, or  from  which  it  can  be  inferred  that  the  testator  in- 
tended to  exempt  the  estate  devised  from  that  charge.  Sistrunk, 
Aclm'r,  V.  Ware,  21S. 

2.  In  determining  whether  legacy  a  charge  on  real  estate  devised,  intention 

of  testator  must  govern. — In  determining  whether  a  legacy  is  a 
charge  on  real  estate  devised,  the  intention  of  the  testator  must 
govern.  The  intention  to  charge  may  be  expressed,  or  the  charge 
may  be  created  by  fair  and  just  implication.  Whenever  it  appears 
satisfactorily  that  the  devise  was  given  on  condition,  or  on  the  con- 
sideration that  the  devisee  should  pay  the  legacy,  the  real  estate 
will  Vje  charged.  But  such  charge  can  not  be  implied,  when  it  ap- 
l)ears  that  the  testator  intended  that  the  legacy  should  be  paid  by 
the  devisee  from  other  gifts  made  to  him,  although  such  gifts  from 
any  cause  may  be  insufiicient  for  the  payment,  or  may  become  in- 
sufficient from  the  fault  of  the  devisee.     lb.  273. 

3.  Constrxiction  of  will;  legacy  under,  not  a  charge  on  real  estate  devised. 

A  testator,  by  the  second  item  of  his  will,  devised  and  bequeathed 
to  his  wife,  for  the  term  of  her  natural  life,  a  large  tract  of  land 
and  the  personal  property  thereon,  and  by  the  third  item  of  his 
will  he  devised  and  bequeathed  to  her  absolutely  his  dwelling 
house  and  certain  personal  property.  Tlie  fourth  item  of  his  will 
is  in  these  words  :  "  It  is  my  will  and  desire,  and  I  do  hereby  give 
and  devise  all  my  moneys  and  choses  in  action,  that  I  may  have 
at  the  time  of  my  death  unto  my  said  wife,  to  have  and  to  hold  to 
her,  subject  to  the  following  conditions,  that  is  to  say,  if  demands 
whicli  the  law  requires  to  be  paid  come  against  my  estate,  to  the 
amount  of  ten  thousand  dollars,  or  1-ess,  my  said  wife  shall  settle 
and  pay  said  demands,  not  exceeding  ten  thousand  dollars,  and 
shall  also  pay  to  my  grand-daughter,  Kate  M.,  the  sum  of  five 
thousand  dollars,  payable  at  such  time  as  my  said  wife  may  deem 
proper,  without  interest.  If,  however,  more  than  ten  thousand 
dollars  shall  come  against  my  said  estate,  in  debts  to  be  paid  to 
creditors,  then  it  is  my  will  that  the  balance  over  and  above  the 
sum  of  ten  thousand  dollars  to  be  paid,  as  above,  by  my  said  wife 
shall  be  be  borne  and  paid  equally  by  her  and  my  three  cliildren, 
hereinafter  named,  in  equal  proportions."    And  the  eighth  item  of 
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said  will  is  in  these  words:  "I  will  and  bequeath  five  thousand 
dollars  to  my  grand-daughter,  Kate  M.,  which  five  thousand  dol- 
lars shall  be  i)aid  to  her  by  my  said  wife,  as  is  above  provided  in 
this  will."  Hekl,  that  the  devises  of  the  real  estate  to  the  testa- 
tor's wife  are  specific,  distinct  from,  and  independent  of  the  be- 
quest to  her  of  the  moneys  and  choses  in  action ;  that  they  contain 
no  words  of  charge,  but  are  unconditional ;  and  that  the  real  estate 
devised  is  not  chargeable  with  the  lega(^'  to  the  grand-daughter. 
lb.  273. 

Lee  CiiAxcERY,  48-51. 

LIBEL. 

1.  Allegations  and  proof  must  correspond. — The  general  rule,  that  the 
allegations  and  proof  must  correspond,  applies  to  actions  for  slan- 
der, verbal  or  written ;  and  the  words  proved  must  correspond  sub- 
stantially with  the  words  alleged.     Mohr  v.  Lernle,  180. 

See  Amendment,  8-9. 

LIMITATIONS,  STATUTE  OF. 

1.  Ejectment;  design  of  statute  of  limitations. — One  of  the  chief  designs 

of  the  statute  of  limitations  is  to  compose  controversies  growing 
out  of  mistakes  and  errors  of  description,  which  tend  so  ereatly  to 
the  disturbance  of  land  titles ;  and  knowledge  by  one  in  possess- 
ion claiming  title,  that  his  title  is  defective,  does  not  generally  pre- 
vent such  possession  from  being  adverse,  the  test  being  the  actual 
claim,  and  not  the  bona  fides  of  it.     Ale.canderv.  Wheeler.  332. 

2.  Section  3235  of  tlie  Code  construed.— Section  3235  of  the  Code  of  1876, 

allowing  a  plaintiff  or  his  legal  representative  to  commence  suit 
again  within  one  year  from  the  arrest  of  a  judgment  obtained  by 
him,  or  from  the  reversal  of  such  judgment  on  apjjeal,  although 
the  period  limited  may  in  the  meantime  have  expired,  refers  only 
to  actions  at  law  and  judgments  therein  rendered,  and  can  not  be 
extended,  so  as  to  save  an  action  at  law,  commenced  within  a  year 
after  the  reversal  of  a  decree  in  equity  rendered  for  the  same  cause 
and  upon  the  same  right  of  action.     Morrison  v.  Stevenson,  448. 

3.  Party  insisting  on  e.vception  to,  must  bring  himself  within  the  exception. 

Section  3235  of  the  Code  of  1876,  is,  in  its  nature  and  operation, an 
exception  to  the  general  statute  of  limitations,  in  that  it  withdraws 
from  the  influence  of  the  statute  a  particular  case,  which  would 
otherwise  fall  within  the  words  and  bar  of  the  statute ;  and  a  par- 
ty insisting  on  the  exception  thereby  created,  must  point  out  the 
exception  and  bring  himself  with  its  saving  terms.     lb.  448. 

4.  Section  3758  of  the  Code;  merely  a  legislative  affirmation  of  a  prevail- 

ing principle. — The  statute  embraced  in  Section  3758  of  the  Code  of 
1876,  pro\nding  that  the  statute  of  limitations  should  apply  to  suits 
in  chancery,  is  a  mere  legislative  affirmation  of  the  principle  which 
prevailed  at  the  time  of  its  adoption ;  and  it  does  not  extend  the 
exception  to  the  statute  of  limitations  created  by  section  3235  of 
the  Code,  so  as  to  save  an  action  at  law,  which  had  been  com- 
menced within  a  year  after  the  reversal  of  a  decree  in  equity  ren- 
dered for  the  same  cause  and  upon  the  same  right  of  action.  lb. 
448. 

5.  When  statute  of  limitations  begins  to  run. — As  between  guardian  and 

ward,  the  statute  of  limitations  does  not  ordinarily  commence  to 
run  until  there  has  been  a  termination  of  the  guardianship.  Garrett 
V.  Garrett,  429. 
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6.  Sale  of  lands  for  taxes  ;  when  begins  to  run. —The  point  of  time,  from 

which  the  bar  of  the  statute,  prohibiting  the  institution  of  an  ac- 
tion for  the  recovery  of  lands  sold  for  the  non-payment  of  taxes 
after  the  expiration  of  five  years  from  the  date  of  sale  (Code  of 
1876,  §  464),  is  to  be  computed,  is  the  date  of  the  execution  of  the 
deed  by  the  judge  of  probate,  that  being  the  final,  consummating 
act  of  sale.     Pugh  v.  Yonnghlood.  296. 

7.  Same ;  effect  of  the.bar  of  the  statute. — When  the  purchaser  of  lands 

sold  for  taxes  has  continued  in  the  open  and  continuous  possession 
thereof,  claiming  title,  for  the  period  of  five  years  from  the  execu- 
tion of  the  deed  of,  the  judge  of  probate,  the  statute  cuts  off  all 
inquiry  into  the  regularity  of  the  sale,  and  operates  a  bar  to  an 
action  brought  for  the  recovery  of  the  land,  whatever  may  be  the 
recitals  of  the  deed,  or  however  erroneous  they  may  be,  or  what- 
ever may  have  been  the  irregularities  attending  the  sale.     Ih.  296. 

8.  When  claim  for  stock  killed  by  railroad  company,  is  barred. — A  claim 

for  damages  for  stock  killed  by  the  train  of  a  railroad  company,  is 
barred,  where  it  was  not  presented  as  required  by  statute,  and  suit 
was  not  commenced  thereon  until  after  the  expiration  of  six  months 
from  the  date  when  the  stock  was  killed.  Alabama  Great  Southern 
R.  R.  Co.v.  KilUan,  277. 

See  Color  of  Title,  1.     • 

MANDAMUS. 

1.  A  civil  remedy. — Though  the  origin  of  the  writ  of  mandamus  was  to 
prevent  disorder  from  a  failure  of  justice  and  defect  of  police,  and 
it  is  issued  in  the  name  of  the  sovereign,  yet  its  purpose  is  the  en- 
forcement of  civil  righ-ts,  and  it  can,  in  no  wise,  be  regarded  as  a 
criminal  procedure,  but  is  strictly  civil  in  its  character.  The  State 
ex  rel.  Pinney  v.  WiUiajns,  311. 
2.  Its  mandate  when  applied  to  judicial  acts. — The  writ  of  mandamus 
will  lie  from  a  superior  to  an  inferior  court,  in  a  proper  case,  to 
compel  it  to  hear  and  decide  a  controversy  of*  which  it  has  juris- 
diction, or,  where  the  cause  has  been  heard,  to  compel  such  infe- 
rior court  to  render  judgment  or  enter  a  decree  in  the  given  case. 
But  it  will  not  lie  to  direct  tvhat  particular  judgment  or  decree  shall 
be  rendered  in  a  pending  cause,  or  to  re-examine  or  correct  errors 
in  any  judgment  or  decree  so  rendered.     lb.  311. 

3.  Compliance  with  mandate  may  be  .shown  by  return  thereto. — A  respond- 

ent in  a  proceeding  for  mandamus,  maj'  comply  with  the  mandate 
of  the  alternative  writ,  or  question  its  sufficiency,  in  law,  by  de- 
murrer or  motion  to  quash,  or,  in  fact,  by  plea  or  answer.  AVhen 
he  elects  to  obey  the  writ,  it  is  sufficient  to  set  for.h  this  fact  by 
way  of  return,  averring,  with  sufficient  certainty  and  clearness,  his 
compliance  with  the  mandate  of  the  court,  substantially  "following 
the  mandatory  clause  of  the  writ,  and  stating  his  performance  of 
the  duty  as  by  the  writ  commanded."     lb.  311. 

4.  When  answer  thereto  sufficient. — An  answer  to  an  alternative  writ  of 

mandamus,  issued  on  a  petition  seeking  to  compel  a  probate  judge 
to  render  and  enter  of  record  the  decree  of  the  court,  in  a  cause 
therein  pending  and  before  him  on  submission  for  decree,  which 
shows  that  the  respondent  has  complied  with  the  mandate  of  the 
writ,  by  rendering  and  entering  of  record  the  decree  of  the  court, 
as  commanded,  is  sufficient  return  to  such  writ,  leaving  no  room 
for  the  operation  of  a  peremptory  writ.     lb.  311. 

5.  When  replication  to  answer  defective. — A  replication  to  such  an  anr 

swer,  admitting  the  rendition  and  record  of  the  decree,  but  averring 
that  it  had  been  rendered  and  recorded  since  the  issuance  of  the 
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alternative  writ,  and  that  the  decree  had  been  antedated  in  such  a 
manner  as  to  deprive  the  relator  of  the  benefit  of  a  bill  of  excep- 
tions on  appeal,  is  a  manifest  depsirture  from  the  case  made  by  the 
petition  and  is  therefore  fatally  defective.     Ih.  311. 

6.  Hoiv  affected  by  .statute. — Mandamus,  as  a  remedial  process,  remains 

as  it  was  at  common  law,  a  writ  for  the  enforcement  of  a  clear  le- 
gal right,  for  which  there  is  no  other  adequate  legal  remedy,  ex- 
cept that  the  statutes  (Code  of  1876,  §  3(501 ;  Pamph.  Acts,  1878-9, 
p.  150),  have  provided  authority  to  controvert  the  truth  of  the  re- 
turn, and  the  machinery  therefor.  The  purpo.se  of  these  statutes 
was  not  to  enlarge  the  scope  of  the  operation  of  the  writ,  but 
merely  to  cure  the  delay  consequent  on  the  want  of  authority  to 
controvert  the  return  to  the  rule  nisi.  Leigh  v.  The  State,  ex  rel. 
O^Bannon,  261. 

7.  To  contest  the  declared  result  of  an  election,  not  within  the  scope  of  its 

operation. — The  result  of  an  election  held  under  an  act  of  the  Gen- 
eral Assembly,  authorizing  an  election  for  the  purpose  of  perman- 
ently locating  the  county  site  of  Escambia  county,  as  declared  by 
the  board  of  supervisors,  can  not  be  contested  by  mandamus,  al- 
though no  other  remedy  is  provided  by  law  for  such  a  contest.  lb. 
261. 

8.  When  it  can  he  invoked. — The  county  of  Mobile  having  a  ])referred 

claim  against  its  fine  and  forfeiture  fund  for  moneys  disbursed  by 
it  in  paying  the  salary  of  the  judge  of  the  City  Court  of  Mobile, 'has 
a  clear  legal  right  to  have  any  balance  in  the  hands  of  the  treas- 
urer belonging  to  that  fund,  not  exceeding  the  amount  so  paid  out 
by  it,  transferred  from  the  account  of  that  fund  to  the  account  of 
the  general  fund  of  the  county ;  and  upon  the  refusal  of  the  treasur- 
er to  make  the  transfer,  the  county  may  compel  him  to  do  so  by  man- 
damus, the  county  having  no  other  remedy  for  the  enforcement  of 
its  right.     The  State  ex  rel.  Mobile  County  v.  Stone,  Treas.,  206. 

9.  Petition  for ;  when  it  tvill  be  considered  by  this  court. — This  court  will 

not  consider  a  petition  for  mandamus,  to  compel  a  probate  judge  to 
hear  and  determine  evidence  on  a  writ  of  habeas  corpus  seeking  to 
review  the  petitioner's  commitment  by  a  justice  of  the  peace  on  a 
charge  of  felony,  where  the  record  consists  of  a  petition  simply 
narrative  of  the  facts,  and  averring  that  the  probate  judge  declined 
to  take  jurisdiction,  and  dismissed  the  petition  and  writ  of  habeas 
corpus,  there  being  no  bill  of  exceptions,  or  entry  of  record  show- 
ing the  action  of  the  court.  Ex  parte  Smith,  528. 
10.  Proper  pra/iticc  on  application  for  in  this  court. — The  proper  practice 
in  such  cases  is  for  the  petitioner  to  reserve  a  bill  of  exceptions ; 
and  in  the  absence  thereof,  the  case  is  not  properly  presented  for 
the  consideration  of  this  court.     Ih.  528. 

See  Discontinuance  3. 

MARRIAGE. 

See  Slavery. 

MECHANICS'  LIEN. 

1.  Statutory  lien  of  material-man  ;  its  extent  ichen  materials  furnshed  to 
the  contractor. — Under  the  statute  giving  a  lien  to  mechanics,  em- 
ployees and  material-men  (Code,  §^  3440-3461),  the  lien  of  a  mate- 
rial-man for  supplies  furnished  by  him  under  a  contract,  not  with 
the  owner  or  proprietor,  but  with  the  contractor  who,  under  his 
contract,  was  to  supply  the  proper  materials,  exists  only  when 
there  is  a  balance  due  from  the  owner  or  proprietor  to  the  con- 
tractor, and  extends  only  to  such  balance. — Childress  v.  City  of 
Greenville,  103. 
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See  Guardian  and  Ward. 

MOBILE,  CITY  COURT  OF. 

1.  Salary  of  judge  of. — Under  the  provisions  of  the  act  of  the  General 

Assembly,  entitled  "An  act  to  establish  a  Ci'iininal  Court  in  the 
county  of  Mobile,"  approved  February  3d,  1846  (Famph.  Acts  1846, 
p.  29),  money  disbursed  by  said  county  in  payment  of  the  salary  of 
the  judge  of  said  court,  was  a  preferred  claim  against  the  fine  and 
forfeiture  fund  of  the  county ;  and  the  priority  thus  given  to  the 
claim  was  not  abrogated  by  subsequent  legislation  changing  the 
name  of  the  court  to  "  The  City  Court  of  Mobile,"  and  increasing 
the  salary  of  the  judge  thereof.  The  State  ex  rel.  Mobile  County  v. 
Stone,  Treasurer,  206. 

2.  Jurisdiction  and  powers. — The  City  Court  of  Mobile,  having  a  juris- 

diction, in  all  cases  of  a  civil  nature,  indentical  and  co-extensive 
with  that  of  the  circuit  courts,  excepting  only  to  try  titles  to  land, 
has  the  power  to  issue  writs  of  mandamus  to  probate  courts,  or  to 
the  judges  thereof,  in  all  cases  warranted  by  the  principles  and 
usages  of  law. — The  State  ex  rel.  Pinney  v.  Williams,  311. 

MOBILE,  COUNTY  OF. 

See  Fine  and  Forfeiture  Fund. 
Mandamus,  8. 

MORTGAGES. 

1.  Of  unpl anted  crop ;  title  conveyed  thereby. — It  is  the  settled  doctrine 

of  this  court,  that  a  mortgage  executed  by  th^  owner  or  lessee  of 
land  on  a  crop  which  is  not  planted,  but  is  to  be  planted  in 
futuro,  conveys  to  the  mortgagee,  not  the  legal  title,  but  merely  an 
equitable  interest  or  title.  Mayer  &  Co.  v.  Taylor  &  Co.,  403 ; 
Collier  &  Son  v.  Faulk  &  Martin,  58 ;  Wilkinson  v.  Ketler,  435. 

2.  Same  ;  when  lien  attaches  ;  relation  of  the  parties. — The  lien  of  such 

a  mortgage  attaches  as  soon  as  the  crop  comes  into  existence  ;  and 
the  mortgagor,  or  his  assignee  with  notice,  becomes  a  trustee, 
holding  the  legal  title  for  the  benefit  of  the  mortgagee.  Mayer  & 
Co.  V.  Taylor  d-  Co.,  403. 

3.  Same ;  priority  of  lien. — P.  having  leased  land  for  farming  purposes, 

in  February,  and  before  planting  his  crop,  executed  to  T.  &.  Co.  a 
mortgage  on  the  cotton  crop  to  be  raised  on  the  land  during  the 
year  by  himself,. or  by  his  procurement,  and  soon  thereafter,  and 
before  the  crop  was  planted,  formed  an  equal  partnership  witli  K. 
who  had  knowledge  of  the  mortgage  to  T.  &  Co.,  for  the  cultiva- 
tion of  the  land  during  that  year.  After  the  crop  was  planted  the 
partnership  executed  a  mortgage  to  M.  &.  Co.,  they  also  having 
knowledge  of  the  mortgage  to  T.  &  Co.,  on  the  cotton  crop  to  be 
raised  by  them  during  that  year  on  said  land,  to  secure  advances 
made  to  the  firm  to  enable  them  to  make  the  crop.  A  crop  having 
been  raised  on  the  land  by  the  partners,  they  delivered  a  i)art  of 
the  cotton,  after  it  was  gathered,  to  M.  &  Co.  Held,  in  an  action 
on  the  case  brought  by  T.  &  Co.  for  the  recovery  of  damages  for  a 
conversion  of  the  cotton  ; 

(a)  That  the  interest  which  K.  took,  when  the  partnersliip  was  . 
formed,  in  the  crops  to  be  grown,  was  subject  to  the  equitable  lien 
already  created  in  favor  of  T.  &  Co. 

{b)  That  the  lien  of  the  mortgage  to  T.  &  Co.  was  superior  and 
paramount  to  the  lion  of  the  mortgage  to  M.  &  Co.  on  the  wliole 
crop  of  cotton  raised  by  the  partnersliip.     (Stone,  J.,  dissenting, 
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held,  that  T.  &  Co.  had  prior  lien  on  P.'s  lialf  of  the  cotton,  and 
only  on  that  half.)     lb.  403. 

4.  Executed  to  secure  future  advances  ;  its  validity  and  operation. — A 

mortgage  executed  to  secure  future  advances,  if  not  tainted  with 
bad  faith  or  fraud,  is  just  as  valid  as  if  made  to  secure  past  in- 
debtedness, not  only  as  between  the  parties,  but  also  as  against 
subsequent  purchasers  and  encumbrancers,  with  notice,  so  far,  at 
least,  as  respects  advances  made  before  the  equities  of  such  pur- 
chasers or  encumbrancers  had  attached ;  nor  is  it  necessarj'  that  a 
definite  or  specific  sum  should  be  stated  in  such  mortgage,  as  the 
ultimate  amount  intended  to  be  secured,  all  that  is  required  being 
that  the  mortgage  should  describe  the  nature  and  amount  of  such 
advances  with  reasonable  certaint\',  so  that  they  may  be  ascertain- 
ed by  the  exercise  of  ordinary  diligence  on  proper  inquiry.  Col- 
lier &  Son  V.  Faulk  &  Martin,  58. 

5.  When  provision  in  rent  contract  constitutes  a  parol  mortgage. — A  pro- 

vision in  a  parol  contract  of  renting,  by  which  the  landlord  re- 
served the  right  to  control  and  sell  the  crop  to  be  raised  by  the 
tenant  on  the  rented  lands,  the  proceeds  of  the  sale  thereof  to  be 
applied  to  the  payment  of  advances  made  by  the  landlord  to  the 
tenant,  created  merely  a  lien  or  parol  mortgage  on  the  unplanted 
crop  of  the  tenant,  for  the  security  of  such  advances,  which  did 
not  clothe  the  landlord  with  the  legal  title, nor  limit  the  mortgageable 
interest  of  the  tenant  in  the  crop  to  the  surplus  which  might  be 
left  after  paying  the  advances.     Wilkinson  v.  Keller,  435. 

6.  When  does  not  contravene  public  policy. — A  mortgage  executed  to  se- 

cure a  note  made  by  a  cashier  of  a  bank  who  had  defaulted  to  a 
surety  on  his  bond  as  such  cashier,  for  an  amount  paid  for  him  by 
the  surety  in  settlement  of  the  civil  liability  growing  out  of  the 
defalcation,  there  being  no  agreement  not  to  prosecute  the  cashier 
criminally,  is  not  illegal  and  void  as  against  public  policy.  Moog 
V.  Strang,  98. 

7.  Sale  of  land  under  power  contained  in  a  mortgage;  its  effect  and 

operation. — A  sale  of  land  under  a  power  containetl  in  a  mortgage 
is  equivalent  to  a  decree  of  strict  foreclosure,  cutting  ofT,  and 
barring  the  equitj*  of  redemption,  uniting  in  the  purchaser  the 
legal  estate  vested  in  the  mortgagee,  and  the  equity  of  redemption 
residing  in  the  mortgagor,  and  leaving  in  the  mortgagor  or  his 
alienee  only  the  right  or  privilege  of  redemption  conferred  by  the 
statute.     Lehman,  Durr&Co.  v.  Shook,  486. 

8.  Mortgagor  of  real  estate;  as  against  strangers,  the  real  ov;ner. — The 

mortgagor  of  real  estate  must  be  considered  as  the  real  and  legal 
owner  against  all  persons  except  the  mortgagee,  and,  as  against 
them,  he  can  maintain  ejectment  for  the  recovery  of  the  real  estate 
conveyed  by  the  mortgage.     Allen  r,  Kellam,  44^- 

9.  Of  personal  property ;  payment  of  debt  an  extinguishment  of  mort- 

gagee's title. — The  payment  of  the  debt  secured  by  a  mortgage  of 
personal  property,  whether  made  before  or  after  the  law  day,  ope- 
rates an  extinguishment  of  the  title  of  the  mortgagee ;  and  such 
payment  is  recognized,  and  the  extinguishment  is  as  operative,  in 
a  court  of  law,  as  in  a  court  of  equity ;  and  upon  such  payment 
the  mortgagor  may  maintain  trover  or  detinue.  Frank  v.  Pick- 
ens, 369. 
10.  Same  ;  whether  tender  of  mortgage  money  an  extinguishment  of  mort- 
gagee's title — quasre. — The  weight  of  authority  is,  perhaps,  that  a 
tender  of  the  mortgage  money,  made  after  default,  and  after  the 
mortgagee  has  taken  possession,  will  not  extinguish  the  title  of  the 
mortgagee  under  a  chattel  mortgage ;  but  the  question  is  left  unde- 
cided in  this  case.    Jb.  369. 
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See  Adverse  Possession,  1,  2. 
Ambiguity,  1-3. 
Assignment,  General,  6-10. 
Building  and  Loan  Association. 
Chanckry,  22,  32,  42,  44,  46,  61. 
Deeds,  1-6,  12-17. 
Frauds,  Statute  of,  3-4. 
Husband  and  Wife,  6. 
Redemption. 
Vendor  and  Purchaser. 

NEGLIGENCE. 

1.  Railroad  company  ;  failure  to  give  signals  reqvired  by  statute ;  con- 

tributory negligence. — While  the  negligence  of  the  employees  of  a 
railroad  company  in  failing  to  sound  the  whistle  or  to  ring  the  bell, 
as  required  by  the  statute,  immediately  before  and  at  the  time  of 
leaving  a  depot,  is  of  itself  and  in  itself  negligence,  involving  the 
company  in  liability  for  all  injuries  to  person  or  property  resulting 
from  the  failure  ;  still  the  statute  does  not  relieve  one  in  peril  of  in- 
jury from  such  failure  and  consequent  negligence,  from  the  duty 
and  necessity  of  taking  ordinary  care  to  avoid  the  injury,  nor  does 
it  modify  or  abrogate  the  principle,  that  a  plaintiff  shall  not  re- 
cover for  injuries,  not  wanton  in  their  character,  to  which  his  own 
negligence  directly  and  immediately  contributes.  Central  R.  &  B. 
Co.  of  Georgia  v.  Letcher,  106. 

2.  Contributory  negligence  ;  ivhat  will  defeat  recovery. — Plaintiff  having 

boarded  defendant's  passenger  train,  Jpr  a  lawful  purpose,  on  its 
arrival  at  one  of  the  regular  stations  on  the  line  of  its  railroad,  was 
detained  by  his  business  until  after  the  train  had  started  on  its 
journey  ;  and  while  the  train  was  moving  from  the  depot, its  speed  in- 
creasing each  moment,  he,  of  his  own  accord,  to  prevent  being  car- 
ried off,  and  without  notifying  any  of  defendant's  employees  of  his 
presence,  and  without  requesting  any  of  them  to  slow  or  stop  the 
train,  and  without  any  effort  to  arrest  its  progress,  walked  from 
the  platform  of  one  car  to  that  of  another,  and  with  papers  in  his 
right  hand,  descended  the  steps  of  the  car  and  jumped  from  the 
moving  train  at  right  angles  thereto  and  fell,  and  in  the  fall  his 
left  arm  was  caught  under  the  wheel  of  the  car  and  crushed.  Held, 
that  the  injury  sustained  by  the  plaintiff  was  attributable  directly 
and  immediately  to  his  own  thoughtless  and  reckless  act,  and  he  can 
not  therefore  recover,  though  the  defendant  was  negligent  in  not 
giving  the  signals  required  by  the  statute,  before  and  at  the  time 
the  train  left  the  station.     lb.  106. 

NEW  TRIAL. 

1.  Wlien  motion  must  be  made  and  acted  on. — Unless  it  appears  affirm- 

atively from  the  record,  that  a  motion  for  a  new  trial  was  made, 
called  to  the  attention  of  the  court  and  specially  continued  during 
the  term  at  which  judgment  was  rendered,  the  court  has  no  power 
to  entertain  it  at  a  subsequent  term.     Hundley  r.  Yonge,  89. 

2.  When  it  may  be  heard  at  adjourned  term.. — At  an  adjourned  term  un- 

der the  statute,  no  limitation  as  to  business  having  been  prescribed 
in  the  order  of  adjournment,  the  circuit  court  has  the  same  au- 
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thority  and  jurisdiction  as  it  had  at  the  regular  term,  of  which  the 
adjourned  term  is  a  mere  continuation ;  and  hence  it  may  liear  and 
grant  a  motion  for  a  new  trial  made  at  the  regular  term,  although 
the  motion  had  not  been  specially  continued.  lb.  89. 
3.  Grant  on  condition  to  be  peformed  in  vacation. — The  granting  of  new 
trials  on  terms  and  conditions  to  be  performed  in  vacation,  has  pre- 
vailed too  long  to  be  now  questioned.    lb.  89. 

NON-CLAIM,  STATUTE  OF, 

1.  Operation  against  claim  of  heirs  or  legatees. — The  claim  of  heirs  or 

legatees  against  the  estate  of  a  deceased  administrator,  for  a  devas- 
tavit committed  by  him,  is  barred  by  the  statute  of  non-clftim,  un- 
less presen'ed  to  the  personal  representative  of  such  administra- 
tor, within  eighteen  months  after  the  grant  of  letters,  or  after  the 
accrual  of  the  claim;  or,  where  minors  are  concerned,  within 
eighteen  months  after  they  attain  their  majority.  Taylor,  AdmW, 
V.  Robinson,  Adm'rx,  269. 

2.  Fraud  and  fraudulent  concealment  no  exception. — Fraud  and  fraudu- 

lent concealment  on  the  part  of  the  deceased,  in  reference  to  the 
devastavit,  create  no  exception  against  the  operation  of  the  statute 
of  non-claim.     lb.  269. 

NOTARY  PUBLIC. 

1.  Notary  public,  with  jurisdiction  of  justice  of  the  peace. — The  grant  of 

jurisdiction  to  notkries  public  appointed  by  the  Governor,  to  "have 
and  exercise  the  same  jurisdiction  as  justices  of  the  peace,"  Vjy  the 
constitution  of  1875  (Art  vi,  §  26,),  is  as  plenary  within  their  re- 
spective precints  and  wards,  as  is  the  grant  to  justices  of  the  peace ; 
and  whatever  is  given  by  statute  to  render  the  constitutional  juris- 
diction of  the  latter  effectual — whatever  of  process  the\'  may  em- 
ploy in  the  exercise^f  the  jurisdiction  granted  to  them,  such  nota- 
ries public  lake  and  may  emplo}',  although  they  are  not  mentioned 
eo  nomine  in  the  statute.     Griffin  v.  Appleby  409. 

2.  Same ;  can  issue  attachment  returnable  fee/ore /iJHi.seZ/".— Notaries  pub- 

lic appointed  to  have  and  exercise  sucli  jurisdiction,  can  issue  at- 
tachments returnable  before  themselves,  to  enforce  the  collection  of 
debts,  not  exceeding  in  amount  one  hundred  dollars.     lb.  409. 

3.  Same  ;  jurisdiction  distinguished  from  powers. — There  may  be,  by  the 

statutes,  grants  of  powers  to  justices  of  the  peace,  not  affecting  their 
jurisdiction,  which  the  constitution  does  not  confer  on  notaries 
public  having  and  exercising  only  the  jurisdiction  of  justices  of  the 
peace.     lb.  409. 

NOTICE. 

See  Deeds,  11-12. 

Landlord  and  Tenant,  7,  8,  11. 

PARTNERSHIP. 

1.  Partnership  contracts,  joint  and  several. — Under  the  statute  partner- 

ship contracts  and  obligations  are  several  as  well  as  joint,  whether 
they  are  verbal  or  written ;  and  the  members  of  the  partnership 
mav  be  sued  thereon  severally  or  jointly,  at  the  option  of  the  plain- 
tiff.'   Hall  V.  Green  &  Co.  368';  Hall  v.' Cook,  87. 

2.  Action  ajainst  partnership  by  its  firm  name;  effect  of  judgment. — When 

an  action  is  commenced  under  the  statute  (Code  of  1876,  §  2904), 
against  a  partnership  by  its  firm  name,  without  naming  the  indi- 
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vidual  partners,  and  a  judgment  is  rendered  against  the  firm  as 
such,  an  execution  issued  on  such  judgment  can  only  be  levied  on 
the  partnership  property.  The  action  is,  therefore,  somewhat  in 
the  nature  of  a  proceeding  in,  rein  rather  than  in  personam.  Yar- 
brough  <k  Co.  v.  Bush  &  Co.  170. 
3.  Same  ;  plea  of  coverture  no  defense. — While  a  married  woman  can 
not  incur  any  personal  liability  by  contract,  and  lier  coverture  is  a 
defense  to  any  action  brought  to  enforce  against  her  a  personal  liabil- 
ity growing  out  of  a  contract  made  while  she  is  under  that  disability ; 
yet  a  plea  of  coverture  is  no  defense  to  an  action  brought  under  the 
statute  against  a  partnership  by  its  firm  name,  of  which  she  was 
in  fact  a  member,  as  the  eff"ect  of  such  action  is  not  to  enforce  a 
personal  liability,  or  to  obtain  a  personal  judgment  against  her. 
Ih.  170. 

See  Chancery,  68. 

Mortgages,  3. 

PAYMENT. 

Presumption   of  payment ;    when    debtor    appointed    administrator. 
•       When  letters  testamentary  or  of  administration  are  granted  to  a 
debtor  of  the  decedent,  the  presumption  of.payment  at  once  arises, 
withoul  reference  to  his  solvency,  or  the  duration  of  his  adminis- 
tration.    Cook  V.  Cook,  Ex'r,  294. 

See  Set-Off. 

Tender. 

PLEADING  AND  PRACTICE. 

1.  Suit  against  partnership. — Under  the  statute  partnership  contracts 

and  obligations  are  several  as  well  as  joint ;  and  the  members  of 
the  partnership  may  be  sued  thereon  severally  or  jointly,  at  the 
option  of  the  plaintiff.  Rail  v.  Green  &  Co.,  368 ;  Hall  v.  Cook, 
87.^ 

2.  Misjoinder  of  counts. — The  rule    of  the  common  law,   that  counts 

ex  contractu  and  Counts  ex  delicto  can  not  be  joined,  still  prevails. 
Wilson  V.  Stewart,  302. 

3.  Amendment  causing  misjoinder  miy  be  stricken  from  the  fie. — An 

amendment  to  a  complaint  containing  counts  in  case  and  trover, 
by  which  it  is  proposed  to  add  the  common  counts  in  assumpsit, 
would  cause  a  misjoinder ;  and  while  in  such  case  the  better  prac- 
tice is  to  put  the  defendant  to  his  demurrer,  as  the  demurrer  would 
necessarily  be  sustained  to  the  entire  complaint,  striking  the 
amendment  from  the  file  is  at  most  error  without  injury.     lb.  302. 

4.  Demurrer  to  entire  complaint  ;  when  should  be  overruled. — A  demur- 

rer to  an  entire  complaint,  consisting  of  two  or  more  counts,  should 
be  overruled,  if  any  one  of  the  counts  is  sufficient.  Weems  v. 
Weems,  IO4. 

5.  Pleadings  to  be  construed  by  the  court  not  by  the  jury ;  reference  to 

them  by  the  jury. — The  court  should  construe  tne  pleadings  in  a 
cause,  as  matter  of  law,  and  not  submit  their  construction  to  the 
jury ;  but  pleadings  being  explained  by  the  court,  neither  party  can 
be  prejudiced  by  any  reference  to  thfm  by  tlic  jury  during  their 
deliberations,  for  the  purpose  of  refreshing  "their  memory  as  to  any 
fact  to  which  they  were  perrinent.     Alexander  v.  Wheeler,  332. 

6.  Pleas  in  abatement  not  favored  by  the  law. — Pleas  in  abatement,  being^ 

dilatory  in  their  nature,  are  not  favored  by  the  law,  and  are  required 
to  Vje  filed  as  soon  as  practicable,  so  as  to  prevent  the  unnecessary 
accumulation  of  costs  occasioned  by  protracted  delays,  and  to  guard 
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against  the  hazard  of  a  bar  by  the  statute  of  hraitations,  in  the 
event  of  the  abatement  of  the  action  on  some  technical  ground  not 
going  to  the  merits.     Beck  v.  Glenn,  121. 

7.  Same;  tvhen  should  be  filed  in  justice's  court. — While  the  rule  of 

practice  relating  to  pleas  in  abatement  in  the  circuit  court  can  not 
be  literally  or  technically  applied  in  a  justice's  court,  yet,  the  reason 
of  the  rule  applying  in  such  court  with  equal  force,  the  rule  cer- 
tainly can  be  there  applied,  to  a  certain  extent,  by  analogy.  lb. 
121. 

8.  Same  ;  when  circuit  court  committed  no  error  in  refuing  to  allow  filed. 

A  justice  of  the  peace  having  decHned  to  permit  the  defendant  in 
an  action  of  unlawful  detainer  pending  before  him,  to  file  a  plea  of 
misnomer  after  the  cause  had  been  continued  twice  on  account  of 
the  delay,  there  was  no  error  in  the  refusal  of  the  circtiit  court,  on 
appeal  by  the  defendant,  to  permit  him  to  file  the  plea  in  that 
court.     lb.  121. 

9.  When  plea  in  abatement  sufficient  on  demurrer. — A  plea  in  abatement 

to  an  attachment  which  sets  forth  several  defects  in  the  affidavit, 
some  of  which  are  of  substance,  and  others  not,  is  not  obnoxious 
to  the  rule,  which  requires  that  a  plea  in  abatement  shall  be  con- 
fined to  a  single  matter  of  defense.  Such  defects  do  not  constitute 
two  defenses,  but  merely  two  grounds  supporting  one  defense. 
Fitzsimmons,  Trustee,  v.  Howard,  590. 

10.  Plea  of  former  recoveri/;  when  .sufficient. — A  plea  of  former  recovery 

is  good  in  bar  of  an  action,  commenced  by  attachment  in  the  circuit 
court  by  a  landlord  against  his  tenant,  for  the  recovery  of  rent,  ex- 
ceeding in  amount  the  jurisdiction  of  a  justice  of  the  peace,  which 
avers  that  after  the  commencement  of  the  suit  the  plaintiff  brought 
an  action  before  a  justice  of  the  peace  to  recover  $100  for  the  iden- 
tical cause  of  action ;  that  the  plaintiff  and  defendant  both  appeared 
before  tiie  justice,  and  thereupon  judgment  was  rendered  in  said 
suit  before  him  for  the  sum  of  $100  and  costs,  and  that  the  judg- 
ment was  still  of  full  force  and  vigor.     Daris  v.  Bedsole  362. 

11.  Same. — The  former  recovery  thus  pleaded  is  not  affected  by  the  fact 

that  the  attachment  before  the  justice  was  sued  out  after  the  com- 
mencement of  the  suit  in  which  the  plea  was  filed.     lb.  362. 

12.  Plea  raising  immaterial  issue ;  when  evidence-  in  support  of  should  be 

received. — Where  issue  is  joined  on  an  insufficient  plea,  it  becomes 
one  of  the  issues  to  be  tried  by  the  jury,  and,  although  it  is  im- 
material, the  court  has  no  discretion,  but  must  receive  evidence 
offered  in  support  of  the  averments  of  the  plea.  Farrow  v.  An- 
drews (i-  Co.,  96. 

13.  Ejectment ;  plea  of  guilty,  a  waiver  of  a  disclaimer. — In  ejectment  a 

plea  of  not  guilty,  being  an  admission  of  possession  by  the  de- 
fendant, is,  under  our  practice,  a  waiver  of  a  disclaimer  also  filed 
bv  the  defendant  touching  the  same  land.  Alexander  v.  Wheeler, 
332. 

14.  Same ;  plea  of  statute  of  limitations  also  a  waiver  of  a  disclaimer. 

For  similar  reasons,  it  is  not  permissible  to  set  up  by  special  plea 
the  statute  of  limitations  under  an  adverse  possession,  and  ac- 
company it  with  a  disclaimer,  unless  they  are  made  applicable  to 
entirely  different  parts  of  the  premises  sued  for.  In  such  case  the 
disclaimer  is  also  waived.     lb.  332. 

15.  Action  against  partnership  by  firm  name ;  plea  of  coverture  no  defense. 

While  a  married  woman  can  not  incur  any  personal  liability  by  con- 
tract, and  her  coverture  is  a  defense  to  any  action  brought  to  enforce 
against  her  a  personal  liability  growing  out  of  a  contract  made  while 
she  is  under  that  disability  ;  yet  a  plea  of  coverture  is  no  defense  to 
an  action  brought  under  the  statute  against  a  partnership  by  its  firm 
name,  of  which  she  was  in  fact  a  member,  as  the  effect  of  such 
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action  is  not  to  enforce  a  personal  liability,  or  to  obtain  a  personal 
judgment  against  her.     Yarbrough  c^  Co.  v.  Bush  &  Co.,  170. 

16.  Ejectment ;   revivor  against  heirs  and  personal  representatives. — In 

ejectment  on  the  death  of  the  defendant  in  possession,  the  right  to 
revive  the  cause  against  the  heirs  for  the  recovery  of  the  posses- 
sion of  the  lands  sued  for,  or  against  the  personal  representative 
for  the  recovery  of  mesne  profits  or  rents,  must  be  asserted  within 
eighteen  months  after  the  death  of  the  defendant,  or  it  will  be  lost ; 
and  when  lost,  no  recovery  can  be  had  in  that  action.  Ex  parte 
Say  re,  184- 

17.  Same ;  what  can  not  he  regarded  as  a  motion  to  revive. — In  ejectment, 

when  the  death  of  the  defendant  in  possession  "is  suggested  and 
proved,  and  leave  granted  to  plaintiff  to  revive  the  suit  against  his 
personal  representative,"  the  minute-entry  neither  giving  the  name 
of  the  personal  representative,  nor  adding  "when  known,"  this 
can  not  be  regarded  even  as  a  motion  to  revive  ;  and  if  no  other 
steps  to  revive  are  taken  in  the  cause  until  after  the  lapse  of  eight- 
een months  from  the  death  of  the  defendant,  the  right  to  revive 
having  been  thereby  lost,  the  court  may,  on  motion,  strike  the 
cause  from  the  docket.     Ih.  184. 

18.  Rule  when  benefit  of  tender  is  claimed  in  court. — When  the  benefit  of 

a  tender  of  payment  of  a  debt  is  claimed  in  court,  the  money  must 
be  produced  and  placed  in  the  custody  of  the  court,  so  that,  if  the 
tender  is  adjudged  good,  the  money  may  be  aw^arded  to  the  party 
to  whom  it  is  then  ascertained  to  rightfully  belong.  Frank  v.  Pick- 
ens, 369. 

19.  When  tender  of  payment  is  insufficient. — Where,  on  the  trial  of  an 

action  of  detinue  brought  by  a  mortgagor  to  recover  personal  prop- 
erty conveyed  by  the  mortgage,  upon  a  tender  of  payment  of  the 
debt  secured  thereby,  made  before  the  commencement  of  the  suit, 
fifty  dollars  was  deposited  with  the  clerk — sixty  dollars  having 
been  tendered  before  suit  brought,  and  the  evidence  showing  that 
at  least  the  latter  amount  was  due  on  the  debt — and  after  some  evi- 
dence had  been  introduced,  ten  dollars  was  added,  making  sixty 
dollars  in  all, — the  tender  originally  made  by  the  mortgagor  was 
not  thereby  kept  good,  but  was  abandoned.  No  party  can  thus 
speculate  on  the  evidence,  and  defer  payment  until  it  is  disclosed 
what  is  the  least  sum  he  can  pay,  according  to  its  weight  or  its  ten- 
dencies,    lb.  369. 

20.  Verdict  of  jury ;  when  void  for  uncertainty. — While  a  general  verdict 

in  favor  of  the  plaintiff  in  an  action  of  ejectment,  for  the  lands  de- 
scribed in  the  complaint,  is  sufficient ;  yet,  when  the  verdict  is  for 
a  part  only  of  such  lands,  or  the  finding  has  no  reference  to  the 
description  given  in  the  pleadings,  the  boundaries  of  land*  recov- 
ered must  be  designated  with  reasonable  certainty,  so  as  to  enable 
the  court  to  pronounce  judgment  thereon.  Otherwise  it  is  void 
for  uncertainty,  and  can  not  be  sustained.  Alexander  v.  Wheeler, 
332. 

21.  Same. — A  verdict  in  favor  of  the  plaintiff  for  "the  land  running  to 

Fergusson  and  Allen  line,"  there  being  nothing  in  the  pleadings 
to  aid  the  description,  is  void  for  uncertainty,  and  can  not  support 
a  judgment  of  recovery.     lb.  332. 

22.  As  to  pleading  in  suit  on  attachment  bond,  see  Attachment  Bond, 

1-7. 

23.  As  to  pleading  and  practice  in  attachment  suits,  see  Attachment,. 

1-6,  8,  9. 

See,  also,  Amendment,  8,  9. 
Discontinuance. 
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PLEADING  AND  I^RACTICE— Continued. 
See,  also,  Ejectment,  8-9. 

•      G.VJtNISHMENT. 

Mandamus. 

New  Trial. 

Set-off. 

Unlawful  Detainer. 

PRINCIPAL  AND  AGENT. 

See  Agency. 
PROHIBITION. 

1.  Sale  of  intoxicating  liquors;  its  regulation  by  legislation. — The  sale 

of  intoxicating  liquors  has  long  been  considered  in  this  State  a 
legitimate  subject  of  police  regulation ;  and  it  is  in  the  power  of 
the  legislature  to  impose  restrictions  thereon.  Jones  v.  Hilliard, 
300. 

2.  Same ;  special  act  construed. — An  act  of  the  General  Assembly  r^ 

quiring  that  an  applicant  for  a  license  to  retail  vinous,  spirituous 
or  malt  liquors  within  a  prescribed  territory,  should  procure  the 
recommendation  of  a  majority  of  the  householders  and  freeholders 
of  the  precinct  or  ward  in  wliich  he  proposes  to  carry  on  the  busi- 
ness, and  furnish  satisfactory  evidence  thereof  to  the  probate  judge, 
is  not  inoperative  because  it  does  not  provide  any  means  or  ma- 
chiner}'  for  procuring  such  recommendation,  or  furnishing  such 
evidence.  A  compliance  with  the  act  is  not  impossible,  although 
it  may  impose  labor  and  expense  on  the  applicant.     lb.  300. 

See  Constitutional  Law,  9,  15. 
Criminal  Law,  63-5. 
Elections,  2-5. 

QUO  WARRANTO. 

1.  When  not  a  remedy  to  contest  an  election. — The  result  of  an  election 
held  under  the  act  of  the  General  Assemblv,  approved  February 
18,  1881  (Pamph.  Acts,  1880-1,  p.  220),  authorizing  an  election  for 
the  purpose  of  permanently  locating  the  county  site  of  Escambia 
county,  as  declared  by  the  board  of  supervisors,  can  not  be  con- 
tested by  quo  warranto,  or  by  the  statutory  proceedings  in  the  na- 
ture of  a  quo  warranto.     Leigh  v.  The  State,  ex  rel.  O'Bannon,  261. 

RAILROADS. 

1.  Sections  1701  and  1711  of  the  Code  construed. — Section  1701  of  the 

Code  of  1876  was  superseded  by  the  later  enactment  now  embod- 
ied in  section  1711  of  that  Code,  as  to  the  time  within  which  the 
claim  for  damages  for  injuries  done  to  stock  by  a  railroad  company, 
should  be  presented ;  but  that  section  still  stands  as  a  regulation 
as  to  the  manner  in  which  the  claim  must  be  preferred.  Hence, 
the  claim  must  still  be  in  writing,  and  must  be  presented  to  one  of 
the  officers  or  emploves  named  in  that  section.  Alabama  Great 
Southern  R.  R.  Co.  v.  'Killian,  277. 

2.  What  is  not  a  presentation  of  claim  for  damages  for  injuries  done  to 

stock  by  railroad  company. — The  giving  of  notice  to  a  "  section  boss  " 
of  a  railroad  company  by  the  owner  of  a  horse  killed  by  the  train 
of  that  company,  that  he  claimed  damages  for  and  on  account  of 
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the  killing  of  the  horse,  can  not  be  regarded  as  a  presentation  of 
the  claim  within  the  requirements  of  the  statute.     lb.  277. 

3.  When  claim  for  stock  killed  by  railroad  company,  is  barred. — A  claim 

for  damages  for  stock  killed  by  the  train  of  a  railroad  comjiany,  is 
barred,  where  it  was  not  presented  as  required  by  statute,  and  suit 
was  not  commenced  thereon  until  after  the  expiration  of  six  months 
from  the  date  when  the  horse  was  killed.     lb.  277. 

4.  Private  property  condemned  for  public  uses  ;  -what  is  just  compensation. 

Just  compensation,  under  the  constitution,  to  the  owner  of  a  city  lot, 
for  a  part  of  the  lot  taken  and  applied  to  the  use  of  a  railroad  com- 
pany, includes  not  only  the  value  of  the  part  of  the  lot  so  taken  and 
applied,  but  also  the  injury  resulting  therefrom  to  the  remaining 
parts  of  the  lot ;  and  if  the  ways  of  access  to,  and  egress  from,  the 
lot  are  obstruoted,  or  interrupted  thereby,  such  obstruction  or  in- 
terruption forms  a  part  of  the  injury,  for  which  the  owner  is  enti- 
tled to  compensation.  Hooper  v.  Savannah  d:  Memphis  R.  R.  Co., 
529. 

See  Chancery,  21. 

NeCJLIGENCE.  •  a 

EEAL  ESTATE. 

Governed  by  the  law  rei  sitic. — Real  estate,  as  to  its  enjoyment  and 
transmission,  ig  governed  by  the  law  of  the  place  where  it  is  sit- 
uated.    Banner  &  Co.  v.  Brewer  &  Co.  191. 

RECEIVERS. 

See  Execution,  3. 

REDEMPTION. 

1.  Bill  to  redeem  by  judgment  creditor ;  offer  to  redeem,  to  ivJiom  made. 

While  the  statute  requires  that  redemption  of  lands  sold  under  a 
power  contained  in  a  mortgage,  must  be  made  from  the  pxirchaser 
or  those  claiming  under  liim  ;  yet,  if  the  purchaser  subsequently 
alienates  the  Itmds  purchased,  the  mortgagor  or  judgment  creditor 
seeking  to  redeem,  must  have  notice,  or  information  of  facts  suf- 
ficient to  put  him  on  inquiry,  that  the  purchaser  has  divested  him- 
self of  the  title,  and  who  has  succeeded  to  it,  before  he  can  be  re- 
quired to  make  the  offer  and  tender  to  the  alienee  of  the  purcha- 
ser. In  the  absence  of  such  notice  or  information,  it  is  to  the  pur- 
chaser only  he  can  api)ly  for  redemption,  and  an  offer  to  redeem 
and  tender  made  to  him  are  sufficient.  Lehman,  Durr  &  Co.  v. 
Collins,  127. 

2.  Off'er  to  redeem ;  absence  from  the  State  of  party  to  whom  it  shoidd  be 

made,  dispenses  xvith  necessity  therefor. — The  absence  of  the  party 
to  whom  an  offer  to  redeem  and  tender  should  be  made,  dispenses 
with  the  necessity  of  such  offer  and  tender  before  filing  the  bill. 
In  such  case,  the  statute  is  complied  with,  if  the  offer  and  tender 
are  made  in  the  bill,  filed  within  two  years.     lb.  127 . 

3.  Redemption  of  kmds ;  what  liens  or  claims  the  party  seeking,  must 

satisfy. — While  a  judgment  creditor,  seeking  to  redeem  lands  sold 
under  a  power  contained  in  a  mortgage,  is  bound  to  satisfy  every 
lien  or  incumbrance  or  claim  for  which  the  purchaser  would  be  en- 
titled to  hold  the  lands  as  security,  or  to  which  a  court  of  equity 
would  subject  them ;  this  embraces  only  liens,  legal  or  equitable, 
and  claims  capable  of  enforcement,  and  secret  trusts,  void  under 
the  statute  of  frauds.     lb.  127. 
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4.  To  whom  application  to  redeem  should  he  made. — Where  a  purcha- 

ser of  lands  at  a  sale  under  a  power  contained  in  a  mortgage 
subseqnenty  sold  the  lands,  but  did  not  execute  to  his  vendee  any 
deed  thereto,  the  latter  taking  a  conveyance  directly  from  the  mort- 
gagor, the  registration  of  such  conveyance  does  not  operate  as 
constructive  notice  to  judgment  creditors  seeking  to  redeem  the 
lands,  of  such  vendee's  claim  or  title  to  the  lands,  and  to  him  they 
are  not  required  to  apply  for  redemption  in  the  absence  of  actual 
notice.     Ih.  127. 

5.  By  judgment  creditors ;   what  rights   acquired  thereby. — Judgment 

creditors  of  the  mortgagor  who  redeem  lands  sold  under  a  power 
contained  in  the  mortgage,  succeed,  by  operation'  of  law,  to  the 
place  of  the  purchaser  from  whom  they  redeem,  and  are  entitled 
to,  and  may  maintain  all  the  rights  he  could  have  asserted ;  and 
when  in  possession,  they  can  successfully  defend  an  action  of  eject- 
ment brought  against  them  by  alienees  of  the  mortgagor  claiming 
under  a  prior  deed,  which  is  void  as  against  the  mortgage  on  ac- 
count of  the  failure  to  have  it  recorded  prior  to  the  execution  of  the 
mortgage,  and  within  the  time  prescribed  by  the  statute.  Lehman, 
Durr  &  Co.  v.  Shook,  4S6. 

See  Chancery,  61. 

REGISTRATION  OF  DEEDS. 
See  Deeds,  5,  10,  11. 

RELATION,  DOCTRINE  OF. 

1.  Its  purpose  and  operation. — The  doctrine  of  relation  rests  in  a  fiction 
of  law,  which  was  adopted  to  subserve,  and  not  to  defeat  right  and 
justice.     Mohr  v.  Lemle,  180. 

REMITTITUR. 

See  Justice  of  the  Peace,  4-6. 

REVENUE. 

1.  License  to  sell  liquors  not  a  contract. — A  license  issued  imder  the 

general  statute,  to  a  dealer  in  liquors,  is,  in  no  sense, a  contract  be- 
tween the  State  and  the  licensee,  and  it  is  not  protected  by  the 
contract  clauses  of  the  Federal  constitution  and  of  the  constitution 
of  this  State.  It  is  a  mere  permit  and  can  be  revoked  by  the  leg- 
islature at  pleasure.     Poivell  v.  The  State,  10. 

2.  License  to  sell  vinous  or  spirituous  liquors  ;  extent  of  authority  conr 

ferred. — A  license  to  sell  vinous  or  spirituous  liquors  issued  to  a 
firm,  confers  no  authority  to  sell  such  liquors  on  another  firm,  a 
"member  of  which  is  also  a  member  of  the  firm  to  whom  the  li- 
cense was  issued.     }Vharton  v.  King,  365. 

REVIEW,  BILL  OF. 

See  Chancery,  37-46. 

REVIVOR. 

See  Chancery,  26-28,  65-68. 
Ejectment,  8-9. 

RULE  OF  REPOSE. 

See  Guardian  and  Ward,  6-8. 
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See  Contract,  1,  7,  12—18,  20. 
Warranty. 
SET-OFF. 

1.  When  can  not  be  applied  as  a  payment. — Set-off  is  a  defense,  and 

may  be  made  or  not  at  the  option  of  the  defendant.  The  plaintiff 
can  not,  in  the  absence  of  an  agreement  to  that  effect,  apply  it  to 
the  payment  of  his  demand.     Wharton  v.  King,  365. 

2.  Effect  on  cross  demand  held  by  defendant. — When  a  plaintiff,  before 

the  commencement  of  his  suit,  without  the  defendant's  consent, 
substracted  from  his  claim  the  amount  of  an  independent  claim 
which  he  owed  the  defendant,  intending  it  as  a  part  payment,  and 
thereby  reducing  the  amount  of  his  claim  so  as  to  bring  it  within 
the  jurisdiction  of  a  justice  of  the  peace ;  and  then  brought  suit 
before  that  officer  for  the  balance, — held,  that  this  amounted  to  a 
remittitur,  and  not  a  payment,  and  did  not  impair  or  affect  the 
cross  demand  held  against  him  by  the  defendant.     lb.  365. 

See  Chancery,  70-74, 

Warranty. 

SHERIFF. 

1.  Summary  judgment  against  sfteriff ;  when  no  provision  for. — The 
statute  does  not  confer  on  justices  of  the  peace,  or  on  the  circuit 
court,  jurisdiction  to  render  summary  judgments  against  sheriffs, 
for  any  negligence  or  misfeasance  on  their  part  in  levying  process 
issued  by,  and  returnable  before  justices  of  the  peace.  Thompson 
V.  Agee,  178. 

See  Criminal  Law,  14. 
SLAVERY. 

1.  Slaves  emancipated  by  ordinance  of  22d  September,  1865. — The  insti- 

tution of  slavery  ceased  to  have  a  legal  existence  in  this  State 
from  and  after  the  adoption,  by  the  Constitutional  Convention  of 
1865,  of  the  ordinance  of  22d  September  of  that  year,  which  de- 
clared that  thereafter  there  should  not  be  in  this  State  "slavery 
nor  involuntary  servitude,  otherwise  than  as  punishment  for 
crime." — (Rev.  Code,  p.  53.)     Washington  v.  WasJiington,  281. 

2.  Marriage  between  slaves  invalid. — During  the  existence  of  slavery, 

one  of  the  disabilities  to  which  it  necessarily  subjected  the  slave, 
was  an  incapacity  to  form  the  legal  relation  of  husband  and  wife. 
Into  that  relation,  depending  upon  a  contract  formed  by  the  mu- 
tual and  concurring  assent  of  the  parties  to  it,  and  involving  mu- 
ual  oVjligations  and  duties,  the  slave  was  incapable  or  entering,  be- 
cause of  the  paramount  rights  of  the  master,  to  which  the  will  and 
ability  of  the  slave  were  subordinated,  and  which  were  inconsist- 
ent with  the  power  of  the  slave  to  contract,  and  with  his  yielding 
the  assent,  incurring  the  obligations,  and  performing  the  duties  in- 
cident to  marriage.     lb.  281. 

3.  Same;  while  invalid,  not  immoral. — While  slaves  were  incapable  of 

contracting  marriage  under  the  municipal  law  of  force  during  the 
existence  of  slavery,  thB  relation  of  husband  and  wife  entered  into 
between  them  with  the  consent  of  the  master,  and  solemnized  with 
the  customarj'  rites  and  ceremonies,  was  not  innnoral,  but  imposed 
a  moral  obhgation,  which  was  recognized  and  respected  by  public 
opinion.     lb.  281. 

See  Constitutional  Law,  11-14. 
45 
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SPECIFIC  PERFORMANCE. 

See  Chaxcery,  14,  15,  21. 

.STATUTES. 

1.  Rule  of  construction. — It  is  the  ordinary  right  of  every  citizen  to 

contract  with  reference  to  his  own  private  property  and  rights,  just 
as  he  may  see  fit,  provided  only  he  use  his  own  so  as,  in  no  man- 
ner, to  injure  another,  and  in  no  wise  to  offend  any  principle  of  pub- 
lic policy ;  and  no  law  should  be  construed  to  abrogate  this  right 
unless  such  is  its  manifest  intention.  Collier  <t*  Son  v.  Faulk  & 
Martin,  58. 

2.  Construction  of  pre-existing  statute  adopted  by  re-enactment  of  the 

statute. — It  is  a  settled  rule,  that  in  the  adoption  of  the  Code,  the 
legislature  is  presumed  to  have  known  the  fixed  judicial  construc- 
tion, which  pre-existing  statutes  had  received,  and  the  substantial 
re-enactment  of  such  statutes  is  a  legislative  adoption  of  that  con- 
struction.    Morrison  v.  Stevenson,  448- 

3.  Amendatory  statutes  ;  their  effect  under  the  constitution. — Under  our 

constitutional  provision,  every  amendatory  statute  is,  in  its  nature, 
a  revision  of  the  statute  amended,  taking  the  place  of  the  latter. 
Bradley  v'.  The  State,  318. 

4.  Statutes  ;  construction  of  amendments  to. — It  is  a  well  settled  rule  of 

statutory  construction,  that,  in  the  amendment,  or  revision,  or  in 
the  re-enactment  of  statutes,  the  mere  change  of  phraseology,  or 
the  mere  omission  of  words  which  may  well  have  been  deemed  re- 
dundant, does  not  indicate  a  legislative  intent  to  change  the  pre- 
existing law  ;  and  before  the  courts  can  pronounce  a  change  in  the 
law,  such  intent  must  be  evident,  and  language  must  be  employed, 
which  is  not  susceptible  of  any  other  just  construction.     lb.  318. 

5.  Costs  in  criminal  case  ;  section  4^31  of  the  Code,  as  amended,  con- 
strued.— The  word  costs  when  emploved  in  reference  to  criminal 
prosecutions  under  our  statutes,  embracing  officers^  fees,  the  omis- 
sion of  these  latter  words  from  the  statute  amending  section  4731 
of  the  Code  (Pamph  Acts  1880-81,  p.  37),  does  not  change  or  les- 
sen the  character  of  the  liabilitv  which  a  defendant  convicted  of 
crime  can  be  compelled  to  discharge  by  hard  labor.     Ih.  318. 

6.  Salt  of  intoxicating  liquors  ;  its  regulation  by  legislation. — The  sale 

of  intoxicating  liquors  has  long  been  considered  in  this  State  a  le- 
gitimate subject  of  police  regulation ;  and  it  is  in  the  power  of  the 
legislature  to  impose  restrictions  thereon.     Jones  v.  Hilliard,  300. 

7.  Same;  special  act  construed. — An  act  of  the  General  Assembly  re- 

quiring that  an  applicant  for  a  hcense  to  retail  vinous,  .spirituous  or 
malt  liquors  within  a  prescibed  territory,  should  procure  the  re- 
commendation of  a  majoritj'  of  the  householders  and  freeholders 
of  the  precinct  or  ward  in  which  he  proposes  to  carry  on  the  busi- 
ness, and  furnish  satisfactory  evidence  thereof  to  the  probate  judge, 
is  not  inoperative  because  it  does  not  provide  any  means  or  ma- 
chinery for  procuring  such  recommendation,  or  furnishing  such  ev- 
idence. A  compliance  with  the  act  is  not  impossible,  although  it 
may  impose  labor  and  expense  on  the  applicant.     lb.  300, 

8.  Local  statute;   public  in  its  nature;    how  pleaded. — Such  statute, 

though  local  in  its  nature,  extends  to  all  persons  who  might  come 
within  the  territory  described,  and  is  a  public  statute,  of  which  the 
courts  are  required  to  take  judicial  notice  without  being  pleaded ; 
and  an  indictment  charging  a  violation  thereof  is  sufficient,  which 
refers  to  it  by  its  general  tenor,  and  further  describes  it  by  the  date 
of  its  approval.     Carson  v.  The  State,  235. 

9.  Local  statute  prohitnting  sale  of  liquors;  when  exception  in  favor  of 

physicians  can  not  be  incorporated  by  the  courts. — Where  a  local 
statute  prbhibiting  the  sale  of  spirituous,  vinous  or  malt  liquors 
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and  intoxicating  bitters  within  a  prescribed  territory,  contains  no 
exception  in  favor  of  pliysicians  or  druggists,  such  exception  can 
not  be  incorporated  therein  by  the  courts.    lb.  235. 

STATUTORY  SEPARATE  ESTATE. 
See  Husband  and  Wife. 

SUBROGATION. 

When  doctrine  can  he  invoked. — The  doctine  of  subrogation  of  securi- 
ties presupposes  an  existing  indebtedness  or  liability ;  and  it  can 
only  be  invoked  by  a  creditor  or  one  under  liabilitv.  Bank  of  Mobile 
V.  Mobile  &  Ohio  E.  R.Co.  305. 

SUBSTITUTION  OF  LOST  RECORD. 

m^at  evidence  necessary  to  establish. — Where,  on  the  hearing  of  a  pe- 
tition in  the  probate  court,  to  establish  a  lost  record  of  proceedings, 
orders  and  decrees  in  said  court  touching  the  sale  by  an  adminis- 
tor  of  lands  belonging  to  his  intestate,  and  of  the  deed  made  by 
such  administrator  conveying  the  lands  to  the  purchaser  at  such 
sale,  the  evidence  failed  to  show  that  any  petition  was  filed  by  the 
administrator  praying  an  order  of  sale,  or  that  any  testimony  was 
taken,  or  that  anv  order  of  sale  was  granted,  or  that  any  report  of 
sale,  or  of  the  payment  of  the  purchase-money  was  made,  or  that 
the  sale  was  confirmed,  or  that  an  order  to  make  title  was  grant- 
ed,— a  decree  of  the  court,  in  the  absence  of  such  evidence,  estab- 
lishing and  substituting  the  record  as  prayed  in  the  petition,  is  er- 
roneous.    McBryde  v.  Rhodes,  133. 

SUMMARY  PROCEEDINGS. 

Summary  judgment  against  sheriff ;  vjhen  no  provision  for. — The 
statute  does  not  confer  on  justices  of  the  peace,  or  on  the  circuit 
court,  Jurisdiction  to  render  summary  judgments  against  sheriffs, 
for  any  hegligence  or  misfeasance  on  their  part  in  levying  process 
issued  by,  and  returnable  before  justices  of  the  peace.  Thompson 
V.  Acree,  178. 

SURETY. 

1.  Surety  of  an  executor ;  tvhen  equity  of  is  subordinate  to  the  rights  of 
alienees  of  principal  in  lands  devised  by  testator. — A  surety  of  an  ex- 
ecutor, who  has  paid  a  judgment  rendered  against  them,  l>oth  princi- 
pal and  surety,  on  a  debt  due  by  tlie  testator,  and  has  taken  an  as- 
signment thereof  to  himself,  may,  by  bill  inequity,  alleging  the  in- 
solvency of  the  executor  (such  executor  being  also  a  devisee  under 
the  will  of  the  testator),  reach  and  subject  the  individual  interest 
of  such  executor  in  lands  devised  by  the  testator,  so  long  as  such 
executor  remains  the  owner  thereof.  But  when  it  is  shown  that 
such  executor  has  aliened  to  others  the  lands  devised  to  him,  upon 
considerations  not  assailed,  and  has  thus  parted  with  his  interest 
therein,  without  fraud,  the  alienees  have  not  only  the  legal  estate 
in  such  lands,  but  also  an  equity  equal,  at  least,  to  any  equity  that 
can  be  preferred  by  the  surety.     Yanderveer  v.  Ware,  3S. 

TAXES. 

1.  Sale  of  lands  for  taxes;  statute  of  limitations. — The  point  of  time,  from 
which  the  bar  of  the  statute,  prohibiting  the  institution  of  an  ac- 
tion for  the  recovery  of  lands  sold  for  the  non-yayment  of  taxes 
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after  the  expiration  of  five  years  from  the  date  of  sale  (Code  of 
1876,  §  464),  is  to  be  computed,  is  the  date  of  the  execution  of  the 
deed  by  the  judge  of  probate,  that  being  the  final,  consummating 
act  of  sale.     Pugh  v.  Younghlood.  296. 

2.  Same ;  effect  of  the  bar  of  th^  statute. — When  the  purchaser  of  lands 

sold  for  taxes  has  continued  in  the  open  and  continuous  possession 
thereof,  claiming  title,  for  the  period  of  five  years  from  the  execu- 
tion of  the  deed  of  the  judge  of  probate,  the  statute  cuts  off  all 
inquiry  into  the  regularity  of  the  salQ,  and  operates  a  bar  to  an 
action  brought  for  the  recovery  of  the  land,  whatever  may  be  the 
recitals  of  the  deed,  or  however  erroneous  they  may  be,  or  what- 
ever may  have  been  the  irregularities  attending  the  sale.     Ih.  296. 

3.  Deed  to  purchaser  of  lands  at  tax  sale  is  color  of  title,  though  invalid. 

Although  a  conveyance  to  the  purchaser  of  lands  sold  for  non-pay- 
ment of  taxes  may  not  recite  facts  which  would  support  the  sale, 
and  for  that  reason  is  invalid  upon  its  face,  such  conveyance 
constitutes  color  of  title,  and  possession  taken  and  held  under  it  is 
adverse,  and  will  not  only  bar  the  entry  of  the  true  owner,  but 
will  ripen  into  an  indefeasible  title,  if  it  be  continued  for  the  period 
prescribed  by  the  statute  of  limitations.    lb  296. 

TAX  ASSESSOK. 

1.  County  taxes  levied  for  special  purposes  ;  tax  assessors  not  entitled  to 

commissions  on. — Under  the  statute  regulating  the  compensation 
of  tax  assessors  (Code  of  1876,  §  401),  those  officers  are  only  entitled 
to  commissions  on  such  county  taxes  as  are  levied  for  the  general 
purposes  of  the  county,  or  for  the  ordinary  current  expenses  there- 
of, and  not  on  county  taxes  levied  for  special  purposes.  East  v. 
Eichelberger,  187. 

2.  Same. — A  tax  assessor  is,  therefore,  not  entitled  to  commissions  on 

taxes  which  were  levied  by  the  court  of  county  commissioners  for 
the  purpose  of  rebuilding  or  repairing  the  county  jail.     lb.  187. 

TAX  COLLECTOR. 

1.  With  uhat  amount  chargeable,  and  to  what  credits  entitled. — The  tax 

collector,  on  his  settlement  with  the  auditor,  is  prima  facie  charge- 
able with  all  the  taxes  shown  by  the  assessment  book  to  be  due 
the  State ;  and  the  only  uncollected  taxes  for  which  he  can  be  al- 
lowed credit,  are  those  contained  in  the  lists  of  errors  and  insolv- 
encies reported  to,  and  allowed  by  the  court  of  county  commission- 
ers, and  the  taxes  for  the  payment  of  which  lands  were  sold  by 
him ;  and  in  the  latter  case,  he  must  account  for  the  proceeds  of 
sale.     The  State  v.  Lott.  147. 

2.  Failure  to  collect  a  breach  of  his  official  bond. — The  duty  of  collect- 

ing the  taxes  is  as  imperative  on  the  collector  as  is  the  duty  of  hon- 
estly accounting  therefor,  when  collected ;  and  a  failure  to  collect, 
within  the  period  prescribed  by  law,  the  taxes  which,  under  the 
law,  he  is  required  to  collect,  is  a  breach  of  the  condition  of  his 
official  bond,  equallv  with  a  failure  to  pav  over  the  taxes  when  col- 
lected,    lb.  147. 

3.  Section  414  of  Code  of  1876  construed;  when  final  settlement  must  be 

made. — Under  section  414  of  the  Code  of  1876,  it  is  the  duty  of  the 
collector,  on  or  before  the  first  day  of  Maj'  of  each  year,  to  make  a 
final  settlement  with  the  auditor  of  the  taxes  of  the  preceding  year, 
and  to  pay  over  to  the  treasurer  the  balance  due  from  him  on  ac- 
count thereof ;  and  a  failure  on  his  part  to  make  such  settlement 
and  to  pay  over  such  balance  on  or  before  that  day,  whether  re- 
sulting from  his  want  of  fidelity  in  accounting  for  the  money  cd- 
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lected,  or  from  his  want  of  diligence  in  collecting,  is  a  breach  of 
the  condition  of  his  official  bond,  casting  upon  the  obligors  the 
duty  and  liability  of  making  compensation  for  any  injury  sustained 
therefrom  by  the  State.     Ih.  147. 

4.  When  interest  recoverable  from. — Where  a  tax  collector  fails  to 
make  a  final  settlement  with  the  auditor,  on  or  before  the  first  day 
of  May,  of  the  taxes  of  the  preceding  year,  and  to  pay  over  to  the 
treasurer  the  balance  due  from  him  on  account  thereof,  as  required 
by  section  414  of  the  Code  of  1876,  he  and  the  sureties  on  his  offi- 
cial bond  are  liable  for  interest  from  that  day  on  the  balance  then 
due  from  him  to  the  State  on  account  of  such  taxes.     Ih.  147. 

6.  Auditor  has  no  <inthority  to  xoaire  payment  of  interest  due  from  tax 
collector, — The  auditor,  in  making  a  settlement  with  a  tax  collector, 
has  no  authority  to  waive  the  payment  of  any  interest  which  the 
collector  mav  owe  the  State,  or  to  release  him  from  liability  there- 
for.    Ih.  147. 

TENANTS  IN  COMMON. 

1.  When  parties  tenants  in  common. — A  contract  between  two  parties 

farming  together,  by  the  terms  of  which  one  was  to  furnish  the 
lands  and  stock  and  the  other  the  labor,  to  make  a  crop,  and  the 
crop,  when  made,  was  to  be  divided  between  them,  constituted  the 
parties  thereto  tenants  in  common  of  the  crops  raised  by  them  un- 
der the  contract.  Collier  tO  Son  v.  Faulk  &  Martin,  58 ;  Ilolcomhe 
r.  The  State,  218;  McCall  v.  The  State,  22-!. 

2.  Sections  S474  and  3475  of  the  Code  construed. — Sections  8474  and  3475 

of  the  Code  did  not  totally  abrogr.te  or  abolish  the  relation  of  ten- 
ants in  common  in  the  cases  coming  within  tlieir  influence,  but  only 
modified  it  so  a-  to  give  to  each  tenant  in  common  a  lien  on  the 
share  of  the  other  in  the  crops  jointly  raised,  with  the  remedy  of 
enforcing  it  by  attachment.     Ih.  58,  318,  227. 

TENDER. 

1.  Mortgage  of  personal  property ;  v;hether  tender  of  mortgage  money  an 

extinguishynent  of  mortgagee's  title — quiere. — The  weight  of  authority 
is,  perhaps,  that  a  tender  of  the  mortgage  money,  made  after  de- 
fault, and  after  the  mortgagee  has  taken  ])ossession,  will  not  extin- 
guish the  title  of  the  mortgagee  under  a  chattel  mortgage ;  but 
the  question  is  left  undecided  in  this  case.     Frank  v.  Pickens,  369. 

2.  A  tender  of  payment,  to  he  effectual,  must  he  kept  good. — A  tender  of 

payment  of  the  mortgage  debt,  however,  whether  made  before  or 
after  the  law  day,  can  not  operate  to  extinguish  the  title  of  the 
mortgagee  under  a  chattel  mortgage,  unless  it  is  kept  good.  The 
tender  having  l)een  made,  the  duty  rests  and  continues  upon  the 
party  making  it,  to  keep  the  money  safely,  and  be  ready  to  pay  it . 
over  whenever  the  other  party  may  manifest  his  willingness  to  ac- 
cept it ;  and  if  he  neglects  this  duty,  or  disables  himself  from  per- 
forming it,  he  thereby  abandons  his  tender.     Ih.  369. 

3.  Rule  when  benefit  of  tender  is  claimed  in  court. — When  the  benefit  of 

a  tender  of  payment  of  a  debt  is  claimed  in  court,  the  money  must 
be  produced  and  placed  in  the  custody  of  the  corirt,  so  that,  if  the 
tender  is  adjudged  good,  the  money  may  be  awarded  to  the  party 
to  whom  it  is  then  ascertained  to  rightfully  belong.     Ih.  369. 

4.  When  tender  of  payment  is  insufficient. — Where,  on  the  trial  of  an 

action  of  detinue  brought  l)y  a  mortgagor  to  recover  personal  prop- 
erty conveyed  by  the  mortgage,  upon  a  tender  of  payment  of  the 
debt  secured  thereby,  made  before  the  commencement  of  the  suit, 
fifty  dollars  was  deposited  with  the  clerk — sixty  dollars  having 
been  tendered  before  suit  brought,  and  the  evidence  showing  that 
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at  least  the  latter  amount  was  due  on  the  debt — and  after  some  evi- 
dence had  been  introduced,  ten  dollars  was  added,  makinfr  sixty 
dollars  in  all, — the  tender  ori^^inally  made  by  the  mortgagor  was 
not  thereby  kept  good,  but  was  abandoned.  No  party  can  thus 
speculate  on  the  evidence,  and  defer  payment  until  it  is  disclosed 
what  is  the  least  sum  he  can  pay,  according  to  its  weight  or  its  ten- 
dencies.    Ih.  369. 

TRESPASS.       ' 

1.  Trespass  de  bonis  asportatis ;  mitigation  of  damages. — In  trespass  de 

bonis  asportatis,  if  the  defendant  holds  a  mortgage  or  otiier  lien 
on  the  property,  he  is  entitled  to  have  the  amount  secured  thereby 
deducted  by  way  of  recoupment ;  or  if  the  property  has  been  re- 
turned to  the  plaintiff,  this  fact  is  available  to  the  defendant  in 
mitigation  of  damages.    Bird  v.  Womack,  390. 

2.  Sam./'. — But,  if  the  defendant  in  such  action,  being  a  mere  tres- 

passer, has  himself  applied  the  property  seized  by  him  to  the 
plaintiff's  use,  but  without  authority,  and  without  the  plaintiff's 
consent,  express  or  implied,  this  fact  is  not  available  to  him  in 
mitigation  of  damages,  although  the  use  to  which  the  property 
was  applied,  was  the  satisfaction  of  a  lien  which  a  third  party  held 
thereon.     lb.  390. 

3.  Same. — In  such  case  it  can  not  be  objected  that  the  plaintiff  is  thus 

permitted  to  reap  the  benefit  of  double  damages,  as  in  trespass, 
exact  conapensation  is  not  alwaj's  the  rule.     Ih.  390. 

TROVER. 

1.  Mortgage  of  unplanted  crop  will  not  support. — It  is  the  settled  doc- 

trine of  tliis  court,  that  a  mortgage  executed  by  the  owner  or  lessee 
of  land  on  a  crop  which  is  not  planted,  but  is  to  be  planted  in 
futuro,  conveys  to  ihe  morigagee,  not  the  legal  title,  but  merely  an 
equitable  interest  or  title,  which  will  not  support  trover,  trespass 
or  detinue.  Collier  d- Son  v.  Faulk  v.  Martin,  58;  Wilkinson  v. 
Ketler,  435 ;  Mayer  d*  Co.  v.  Taylor  ct*  Co.,  403. 

2.  When  contract  of  sale  vnll  not  support. — When  in  a  contract  of  sale 

of  personal  property,  any  thing  necessary  to  individualize  the 
thing  sold,  such  as  weighing,  measuring,  counting,  or  separating 
it  from  a  bulk,  is  wanting,  ttnd  the  thing  sold  is,  therefore,  not 
suceptible  of  identification,  the  title  thereto  does  not  pass  by  the 
contract  to  the  jiurcliaser,  and  he  can  not  maintain  detinue  there- 
for, or  trover  for  the  conversion  thereof.  Mobile  Savings  Bank  v. 
Fry,  34S. 

3.  Measure  of  damages. — In  trover  it  is  competent  to  prove  the  highest 

value  of  the  property  alleged  to  have  been  converted  at  any  time 
between  the  date  of  conversion  and  the  time  of  the  trial,  as  it  is 
within  the  power  of  the  jury,  in  this  action,  to  assess  the  (lamages 
of  the  plaintiff  at  a  sum  based  on  such  value  or  on  a  value  not 
less  than  that  of  the  property  converted  at  the  date  of  the  conver- 
sion.    Burks  V.  Hubbard.  379. 

4.  Same. — The  discretion  of  the  jury,  in  selecting  the  exact  period  of 

valuation,  in  trover,  should  be  exercised  in  such  manner  as  to 
prevent  the  defendant  from  reaping  pecuniary  profit  through  his 
wrongful  act,  and,  in  proper  cases,  to  permit  the  special  equities 
or  hardships  of  the  particular  case  so  to  operate  in  the  mitigation, 
of  damages,  as  exact  justice  may  require.     lb.  379. 

5.  Reduction   of  damages  by  recovery  of  property. — In  trover,    if  the 

plaintiff"  regains  possession  of  tiie  property  sued  for  before  the 
trial,  this  should  be  estimated  in  reduction  of  damages.  Eenfro's 
Admr'x  v.  Hughes,  581. 
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6.  Same  ;  measure  of  damages  when  property  regained. — In  such  case, 

the  measure  of  damages  is  the  actual  injury  sustained  by  the  phuntiff 
at  the  hands  of  the  defendant,  inchiding  any  diminution  in  the 
value  of  the  property  caused  by  the  defendant's  detention  or  use, 
the  value  of  the  use  of  the  jiroperty  wliile  detained  by  the  de- 
fendant, and  all  expense  the  tort  of  the  defendant  has  put  upon 
the  plaintiff  in  recovering  the  possession.     Ih.  581. 

7.  Same. — Where  in  trover  for  the  recovery  of  damages  for  the  conver- 

sion of  ja  horse,  which  was  stolen  from  the  plaintiff  in  Georgia  and 
brought  to  this  State  bj^  the  guilty  party  and  sold  to  the  defendant, 
who  had  no  knowledge  of  the  theft,  the  traveling  expenses  of  the 
plaintiff  from  his  home  in  Georgia  to  the  place  where  he  found 
the  horse,  constitutes  no  part  of  the  injury  done  by  the  defendant 
to  the  plaintiff,  and  can  not  be  recovered.     lb.  581. 

TRUSTS  AND  TRUSTEES. 

1.  Under  deed  declaring  naked  trusts,  no  estate  or  intere.it  passes  to  the 

trustee. — Under  the  statute  abolishing  naked  or  dry  trusts  (Code  of 
1876,  §  2185),  the  legal  and  equitable  estates,  which  a  conveyance 
to  a  naked  trustee  would  have  created  at  common  law,  are  directly 
and  immediately  merged  in  the  cestui  que  trust,  and  no  interest 
or  estate  passes  thereunder  to  the  trustee.     Wilkinson  v.  May,  33. 

2.  Settlement  by  trustee  of  debt  due  the  trust. — A  settlement  by  a  trustee 

of  a  debt  clue  to  him  as  such  trustee,  whereby  he  accepted  a  con- 
veyance of  property  by  the  debtor,  in  payment  of  tiie  debt,  is,  at 
most,  only  voidable,  at  the  election  of  the  cestuis  que  trust.  This 
right  of  election  is  personal  to  them,  and  can  not  be  exercised  for 
them  by  other  creditors  of  the  debtor,  who  seek  to  set  aside  the 
conveyance,  and  to  appropriate  to  themselves  the  property  con- 
veyed, to  the  exclusion  of  the  debt,  in  which  the  cestuis  que 
trust  have  the  beneficial  interest.  Chamberlain  d-  Parker  v.  Dor- 
rance,  40. 

3.  When  a  court  of  equity  loill  enforce  the  interest  of  a  cestui  que  trust 

growing  out  of  a  voluntary  agreement. — While  a  court  of  equity  will 
not,  as  a  general  rule,  aid  a  mere  volunteer  in  the  enforcement  of 
an  executory  agreement,  nor  upon  such  an  agreement,  unsupported 
by  a  valuable  consideration,  will  create  a  trust,  and  estal)iish  the 
relation  of  tr^istee  aud  cestui  qtie  trust ;  yet,  if  tlie  trust  is  actually 
created,  is  effectually  constituted,  it  is  irrevocable,  and  a  court  of 
equity  will  enforce  the  equi:able  interest  of  the  cestui  que  trust. 
Wimbish  v.  Montgomery  B.  cO  L.  Association,  515. 

UNDUE  INFLUENCE. 

See. Fraud,  6-9. 

ClIA^'CERY,   11-13. 
UNLAWFUL  DETAINER. 

1 .  Whenverdict  and  judgment  sufficient. — In  an  action  of  unlawful  detain- 
er, a  verdict  in  these  words :  "  We,  the  jury,  find  for  the  plaiiuifi"  for 
the  premises  sued  for,  and  assess  the  rents  at  one  hundred  and 
fifty-one  dollars,"  is  sufficient;  and  a  judgment  rendered  thereon 
is  authorize<l  by  the  statute,  which  is  for  the  recovery  by  llie  j)lain- 
tiff  of  the  property  described  in  tlie  complaint,  ordering  the  issu- 
ance of  a  writ  of  restitution  therefor,  and  which  adjudges  the  costs 
against  the  defendant  and  the  sureties  on  his  appeal  bond,  to  the 
amount  of  the  penalty  of  the  bond,  and  as  to  the  balance,  against 
the  defendant  alone;  and  which  also  adjudges  that  the  i)laintiff 
recover  of  the  defendant  and  the  sureties  on  the  l)ond  executed  to 
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jirevent  the  issue  of  a  writ  of  restitution,  the  amount  assessed  bv 
the  jurv  as  rents,  the  penalty  of  such  bond  being  in  excess  thereof. 
Beck  v'.  Glenn,  121. 

2.  That  plaintiff  acquired  possession  before  suit  brought,  no  defense. — The 

action  of  unlawful  detainer,  like  the  action  of  ejectment  as  it  exists 
under  the  statute,  being  a  mixed  action  in  which  the  plaintiff  can 
recover  rent,  by  way  of  damages,  as  well  as  the  possession  of  the 
property,  it  is  "no  defense  to  the  action  that  the  plaintiff  regained 
itossession  of  the  premises  sued  for  pending  an  appeal  by  the  de- 
lendant  to  the  circuit  court.     lb.  121. 

3.  B\j  landlord  against  tenant ;  rule  as  to  possession. — While  the  general 

rule  is,  that,  in  order  to  maintain  the  action  of  unlawful  detainer, 
the  plaintiff  must  have  had  prior  actual  possession  of  the  premises 
sued  for,  mere  constructive  possession  not  being  sufficient ;  yet, 
where  the  action  is  Vjirought  by  a  landlord  against  a  tenant  for  im- 
lawfully  holding  over  after  the  expiration  of  his  term,  the  tenant 
is  estopped  from  disputing  the  fact  of  the  landlord's  prior  actual 
possession,  and  he  therefore  can  not  defend  by  showing  that  such 
prior  possession  was  merely  constructive.    Jb.  121. 

USURY. 

1.  .1  transaction  sanctionpd  by  the  General  Assembly  can  not  be  usurious. 

The  General  Assembly  ordaine  1  the  statute  against  usury,  and  its 
power  to  distinguish  the  transactions  which  shall  be  deemed  offen- 
sive to,  or  which  shall  be  excepted  from  the  influence  of  the  stat- 
ute, can  not  be  questioned.  When  that  body  lends  express  sanc- 
tion to  a  particular  transaction,  that  transaction  is  withdrawn,  and 
excepted,  from  the  operation  of  the  statute.  Robinson  v.  Mont- 
gomery M.  B.  &  L.  Association,  41S ;  Security  Loan  Association  v. 
Lake,  4o6. 

2.  How  pleaded. — A    party    who   has  made   usurious  payments   on 

a  debt  and  seeks,  by  bill  in  equity,  to  obtain  credit  for  such  pay- 
ments, must  distinctly  and  correctly  set  forth  in  the  bill  the  terms 
and  nature  of  the  usurious  agreement  and  the  amounts  of  the  pay- 
ments wliich  he  lias  made  thereon.  ■  Under  this  rule,  the  averments 
of  the  bill  in  this  cause  are  wholly  insufficient  to  raise  the  question 
of  usury.     Security  Loan  Association  v.  Lake,  4o6. 

See  Building  and  Loan  Association,  2,  6.  8. 

VARIANCE. 

See  Chancery,  14,  81-3. 
Evidence,  37. 
Libel. 

VENDOR  AND  PURCHASER. 

1.  Vendor's  lien  for  unpaid  purchase-money  ;  when  it  exists,  and  against 

whom  enforceable.— X  vendor  of  lands,'who  has  not  taken  security, 
although  he  makes  an  absolute  conveyance,  with  a  formal  acknow'l- 
edgment  that  the  consideration  is  fully  paid,  retains  an  equitable 
lien  for  the  payment  of  the  purchase-money,  which  will  be  en- 
forced against  the  vendee  and  all  persons  claiming  under  him, 
other  than  bona  fide  purchasers  without  notice.     Wilkinson  v.  May, 

2.  Vendor's  lien;  party  disputing  must  show  it  has  been  di-^placed  or 

waived. — Such  lien,  not  being  dependent  upon  a  specific  agree- 
ment for  its  creation,  but  existing  independently  thereof,  and  rest- 
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ing  on  the  broad  principle  of  equity,  that  one  man  ought  not,  in 
good  conscience,  to  get  and  keep  the  estate  of  another  without 
paying  the  consideration  money,  whoever  resists  the  enforcement 
of  the  Hen  assumes  the  burden  of  proving  that  "  it  has  been  in- 
tentionally displaced  or  waived  by  the  consent  of  parties ;  and  if, 
under  all  the  circumstances,  it  remains  in  doubt,  then  the  lien  at- 
taches."    lb.  33. 

3.  Same ;  passes  by  unqualifed  assignment  of  the  purchase-money. — A 

vendor's  lien  for  unpaid  purchase-money  is,  in  its  very  nature,  as- 
signable ;  and  as  an  incident  to  the  debt,  it  passes  with  an  un- 
qualified assignment  or  transfer  of  the  note  or  other  evidence  of 
debt  given  for  the  purchase-money.     lb.  33. 

4.  Same  ;  what  constitutes. — Where  a  husband  sold  a  tract  of  land  and 

caused  the  note  given  for  an  unpaid  balance  of  the  purchase-money 
to  be  made  payable  to  his  wife,  which  he  delivered  to  her  either  as 
a  gift,  or  as  compensation  for  her  relinquishment  of  dower  in  other 
lands  which  the  husband  had  sold,  an  irrevocable  api)ropriation  or 
assignment  of  the  unpaid  purchase-money  was  thereby  made,  re- 
quiring no  other  act  on  the  part  of  the  husband  to  give  it  full  ef- 
fect; and  with  such  assignment  of  the  purchase-money,  the  lien 
securing  the  same  also  passed.     lb.  33. 

5.  Vendor's  lien  ;  tnhen  not  retained. — At  a  sale  made  by  an  executor 

of  the  lands  belonging  to  his  testator's  estate,  for  division,  imder 
a  private  act  of  the  legislature,  five  of  the  legatees  under  the  tes- 
tator's will  became  jointly  the  purchasers  of  a  part  of  the  lands, 
at  a  price  agreed  on,  payable  part  in  cash,  and  balance  in  one  and 
two  years.  They  arranged  the  cash  payment  by  giving  the  exe- 
cutor their  several  receipts  in  part  payment  of  their  respective 
legacies,  and  for  the  deferred  payments  they  executed  joint  notes. 
Under  the  act  the  sale  was  reported  to,  and  confirmed  by  the 
Chancery  Court  of  Montgomery  county.  After  the  maturity  of  the 
notes,  the  purchasiprs  having  failed  to  pay  the  same,  a  compromise 
was  made  between  the  executor  and  all  the  legatees,  by  which 
their  several  shares  under  the  will  were  fixed  at  $3,000.00,  and  the 
purchasers  receipted  the  executor  in  full  for  their  several  shares, 
and  in  addition  thereto,  agreed  to  pay  him,  each  the  sum  of  f  500.00 
in  settlement  of  their  notes.  Each  of  the  purchasers  paid  the  exe- 
cutor .$500.00  as  agreed  on,  except  one,  a  married  woman  ;  and  the 
executor,  relying  on  the  promise  of  her  husband,  that  the  if 500. 00 
to  be  paid  by  her,  would  be  shortly  paid,  reported  to  the  court  that 
all  the  purchase-money  forthfe  lands  had  been  paid  ;  and  the  court 
thereupon  ordered  him  to  execute  a  deed,  conveying  (o  the  pur- 
chasers the  lands  purchased  by  them,  which  he  did.  Afterwards 
the  five  purchasers  divided  the  lands  purchased  by  them  among 
themselves,  each  being  allotted  a  part  thereof.  The  $500.00  not 
having  been  paid,  and  the  executor  having,  on  a  settlement  with 
the  estate  accounted  for  that  sum,  as  assets  thereof  collected  by 
him,  filed  a  bill  in  his  individual  capacity,  claiming  a  vendor's 
lien  on  the  part  of  the  lands  allotted  to  the  purchaser  who  owed 
him  that  sum  for  the  payment  thereof,  and  seeking  to  enforce 
the  same.  Held,  that  the  facts  of  the  case  and  the  conduct  of  the 
complainant  repel  all  implication,  that  a  vendor's  lien  was  retain- 
ed bv  him  for  the  payment  of  .said  sum.  McCarty  v.  Williams, 
174.  '  ■  ■ 

6.  Mortgage  ;  ivhen  mortgagee  is  a  purchaser. — It  has  long  been  settled, 

that  a  mortgagee  is  a  purchaser,  when,  contemporaneously  with 
the  execution  of  the  mortgage,  or  with  an  agreement,  afterwards 
performed,  to  execute  the  mortgage,  he  parted  with  any  thing  of 
value,  surrendered  an  existing  right,  incurred  a  fixed  liability,  or 
submitted  to  loss  or  detriment.     Sweeney  v.  Bixley,  539. 
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7.  Same. — When  the  mortgage  is  made  to  secure  a  pre-existing  debt, 

if  there  be  such  a  valid,  binding  contemporaneous  agreement  to  ex- 
tend the  debt  to  a  future  definite  tilne,  as  will  disable  the  mortgagee 
to  sue  before  that  time,  this  is  a  new  present  consideration,  of 
benefit  to  the  mortgagor,  and  also  of  detriment  to  the  mortgagee, 
which  will  constitute  the  latter  a  purchaser.     lb.  539. 

8.  Same  ;  when  a  mortgagee  is  not  a  purchaser. — If  a  mortgage  is  exe- 

cuted to  secure  a  pre-existing  debt,  and  no  new  contemporaneous 
consideration  passes,  either  of  benefit  to  the  mortgagor,  or  of  det- 
riment to  the  mortgagee,  then  the  mortgagee  does  not  thereby  be- 
come a  purchaser.     lb.  539. 

9.  Same. — A  note  payable  one  day  after  date,  given  for  an  ascertained 

balance  on  a  settlement  of  pre-existing  demands,  and  contem- 
poraneously with  the  execution  of  a  mortgage  securing  the  same, 
must  be  construed  merely  as  evidencing  a  present  indebtedness. 
It  can  not  be  supposed  that  the  parties  thereby  intended  either  a 
benefit  to  the  promisor,  or  any  detriment  to  the  promissee.  The 
mortgagee  is  not,  therefore,  a  purchaser  as  against  an  older  latent 
right  of  a  third  partv  to  tlie  propertv  conveyed  by  the  mortgage. 
lb.  539. 

10.  When  a  partii  i«  a  mala  fide  purchaser. — The  settled  doctrine  of  a 

court,  of  equity  is,  "  that  the  parson  who  purchased  an  estate  (al- 
though for  a  valuable  consideration),  after  notice  of  a  prior  equita- 
ble right,  makes  him.self  a  mala  fide  purchaser,  and  will  not  be  ena- 
bled, by  getting  in  the  legal  estate,  to  defeat  such  prior  equitable 
interest,  but  will  be  held  a  trustee  for  the  benefit  of  the  person 
whose  right  he  sought  to  defeat."  Wimbish  v.  Montgomery  M.  B. 
&  L.  Asso'n,  575. 

11.  Purchase  of  real  estate  by  husband  in  the  wife's  name  ;  interest  tJie re- 

in.— If  on  the  purchase  of  land  by  the  husband,  he  teke  a  bond  for 
title  in  the  wife's  name,  whereby  the  vendor  covenants  on  pay- 
ment of  the  purchase-money  at  a  future  day,  to  make  title  to  her, 
she  is  thereby  invested  with  an  equity  in  the  land,  which  is  irrevo- 
cable and  indestructible  bv  anj'  subsequent  act  of  the  husband, 
and  which,  on  payment  of  the  purchase-money,  becomes  perfect 
and  entitles  her  to  a  conveyance  of  the  legal  title.  And  if,  on  pay- 
ment of  the  purchase-money  by  the  husband,  though  with  his  own 
funds,  he  deliver  up  the  bond  for  title,  and  at  his  request,  but 
without  the  wife's  knowledge  or  assent,  the  vendor  convey  the  legal 
estate  to  a  third  party,  who,  in  turn,  conveys  it  to  another  in 
mortgage  to  secure  a  loan  then  made,  nominally  to  the  mortgagor, 
but,  in  fact,  for  the  use  and  benefit  of  the  husband,  all  parties 
having  full  notice  of  the  wife's  equity,  such  mortgagee,  although  a 
purchaser  for  a  valuable  consideration,  takes  the  legal  title  mala 
fide,  and  will  not  be  allowed  thereby  to  defeat  the  wife's  prior 
equitable  estate.  lb.  .575. 
12.  Under  contract  for  the  purchase  of  lands,  the  vendee  is  the  equitable 
owner. — When  a  valid  contract  for  the  purchase  of  lands  has  been 
made,  the  vendor  covenanting  to  make  title  on  the  payment  of  the 
purchase-money  at  a  future  day,  a  court  of  equity,  acting  on  its 
maxim  of  treating  that  as  done',  which  the  parties  contemplated 
shall  be  done  in  the  final  execution  and  consummation  of  the  con- 
tract, regards,  for  most  purposes,  the  contract  as  specifically  exe- 
cuted, and  considers  the  vendor  the  owner  of  the  purchase-money 
and  the  vendee  as  the  equitable  owner  of  the  land,  attaching  to  the 
land  a  trust  in  favor  of  the  vendee,  which  not  only  binds  the  land 
while  the  legal  estate  remains  in  the  vendor,  but  which  also  binds 
every  one  claiming  under  him,  except  a  bona  fide  purcbaser  with- 
out notice.     lb.  575. 
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See  Adverse  Possession,  1-6. 

Chancery,  21,  23,  24,  50,  69-73. 
Statute  of  Frauds,  7-9. 

VENUE. 

See  Change  op  Venue. 
VERDICT. 

See  Pleading  and  Practice,  20,  21. 

WARRANTY. 

1.  No  implied  warranty  in  sale  of  guano  by  one  who  is  not  the  manufact- 

urer.— There  is  no  implied  warranty  in  the  sale  of  guano  by  one 
who  is  not  shown  to  have  manufactured  it,  that  it  w  as  reasonably 
well  adapted  to  the  purposes  for  which  it  was  purchased  ;  but  in 
such  a  sale,  like  that  of  any  other  merchandise,  the  law  exacts 
from  the  seller  only  good  faith  and  fair  dealing.  Farrow  v.  An- 
drews <&  Co.,  96. 

2.  E.rpreKsion  of  opinion  not  a  ivarranty. — The  mere  exf)ression  of  an 

opinion  by  one  selling  guano,  that  it  was  a  good  fertilizer,  does  not 
amount  to  a  warranty.     lb.  96. 

3.  Sale  by  manufacturer  of  manufactured,  articles;    implied  warranty. 

Where  a  manufacturer  sells  an  article  of  his  own  make  or  manu- 
facture, the  law,  in  the  absence  of  an  express  warranty,  implies 
one  on  the  part  of  the  seller,  that  such  article  is  reasonably  fit  for 
the  purpose  to  which  it  is  to  be  applied.  Snow  v.  Schomacker  Man- 
nfactnrincj  (Jo.,  111. 

4.  Same. — Where  a  manufacturer  sells  a  piano,  with  know  ledge  that 

the  purchaser  is  a  dealer  in  pianos  and  is  purchasing  to  re-sell  or 
let  to  rent,  there  is,  in  the  absence  of  an  express  agreement  to  the 
contrary,  an  implied  warr  inty,  that  the  material  and  work- 
manship are  good,  that  the  instrument  is  adapted  to  the  uses  for 
which  it  was  made  and  sold,  and  that  it  is  a  reasonably  good  mu- 
sical instrument,  taking  into  estimate  its  class  or  style  and  price ; 
and  if  by  reason  of  defective  materials,  workmanship  or  structure, 
it  falls  below  this  standard,  there  is  a  breach  of  the  warranty. 
lb.  111. 

5.  Sale  of  chattels ;   e.rpress  warranty  construed. — The  w^ords,  "Every 

piano  warranted  for  five  years,"  contained  in  a  contract  of  sale  of 
pianos  by  the  manufacturer,  constitute  a  warranty,  that  each  piano 
sold  has  no  inherent  defecf,  either  of  materials  or  workmanship, 
which  will  cause  it  to  break  or  give  way  within  live  years  after  the 
sale ;  but  they  do  not  warrant  the  style  or  grade  of  the  instrument. 
lb.  111. 

6.  Breach  of  warranty  in  sale  of  personal  property ;  when  waived ;  w'hen 

damages  thereunder  available  under  plea  (if  set-off ;  measure  of 
damages. — At  different  times  during  the  years  1875' and  1876,  a 
party  residing  in  this  State  vpurchased  from  a  manufacturer  in 
Philadelphia  several  pianos  for  the  purpose  of  re-selling  or  letting 
tiiem  to  rent,  with  warranty  that  each  piano  had  no  inherent' 
defect,  either  of  materials  or  workmanship,  which  would  cause  it 
to  break  or  give  way  within  five  years.  In  latter  part  of  1876, 
the  iron  plate  of  one  of  the  pianos  cracker! ,  thereby  injuring  its 
value  and  saleableness ;  and  thereupon  the  purciiaser  called  on  the 
manufacturer  to  repair  the  instrunient,  or  to  substitute  a  new  and 
sound  one  in  its  place  This,  in  the  spring  of  1877,  after  some 
correspondence,  the  manufacturer  refused   to  do.     In  the  latter 
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part  of  1877,  the  purchaser  in  person  purchased  of  the  manufac- 
turer two  additional  pianos  on  credit,  and  agreed  to  grive  his  ac- 
ceptance tlierefor.  At  the  time  of  this  purchase  nothing  was  said 
by  the  purchaser  of  his  claim  for  damages  on  account  of  the 
cracked  or  broken  plate.  Afterwards,  the  purchaser  refused  to  give 
his  acceptance  because  the  manufacturer  had  failed  to  repair  or 
make  good  the  crack  or  break  in  the  plate  of  the  piano  about  which 
the  correspondence  was  had,  and  also  because  the  plate  of  another 
of  the  pianos  first  purchased  had  broken  or  cracked.  In  a 
suit  brought  by  the  manufacturer  for  the  price  of  the  two  pianos  last 
purchased,  the  purchaser  sought  to  .set-off  against  the  plaintiff's 
demand  the  damages  sustained  by  him  in  the  breaking  of  the 
plates  of  said  pianos, — held, 

(b)  That  if  such  breaks  occurred  from  inherent  defects  in  the 
material  or  workmanshij)  of  the  pianos,  this  was  a  breach  of  the 
warranty  in  the  sale  of  the  instruments,  and  legal  damages  result- 
therefrom  could  be  made  available  under  the  plea  of  set-off  against 
tlie  plaintiff's  demand  for  the  price  of  the  two  pianos  last  pur- 
chased. 

(6)  That  the  measure  of  damages  in  such  case  is  the  actual 
proximate  injury  sustained,  including  .such  expense  as  was  reason- 
ably n^essary  to  repair  the  instruments  and  to  put  them  in  the 
condition  they  would  have  been  in,  if  there  had  been  no  break; 
the  expense  of  new^  iron  plates,  and  of  putting  them  in  and  adjust- 
ing the  other  parts  to  them,  and  the  expense  of  transportation  to 
and  from  the  factory,  if  shipment  thereto  be  necessary  to  obtain 
such  repairs.  But  it  does  not  include  such  items  of  accidental  or 
extraordinary  expense  as  cartage  to  and  from  sub-purchasers,  and 
the  temporary  use  of  other  pianos  in  their  place. 

(c)  That  the  failure  on  the  part  of  the  purcliaser  to  renew  his 
demand  for  indemnity  against  the  damages  which  he  had  sustained 
from  the  breaking  of  the  first  piano  when  he  made  the  last  pur- 
chase, can  not,  as  matter  of  law,  amount  to  a  waiver  of  the  war- 
ranty or  of  the  damages  resulting  from  a  breach  thereof. 

(d)  That  his  conduct  was,  at  most,  a  circumstance  to  be  weighed 
by  the  jury  in  connection  with  the  other  evidence,  in  determining 
whether  he  had  abandoned  his  claim  for  damages,  by  failing  to 
mention  it.     Ih.  111. 

7.  Abatement  of  damages  resulting  from  a  breach  of. — The  measure 
of  damages  for  a  breach  of  a  warranty  in  the  sale  of  lands, 
on  eviction  under  an  outstanding  paramount  title,  is  the  purchase- 
money,  or  consideration,  with  interest,  and  the  costs  of  the  eject- 
ment suit ;  and  on  a  bill  filed  to  enforce  the  vendor's  lien  fdr  an  un- 
paid balance  of  the  purchase-money,  an  abatement  of  the  amount 
of  such  damages  may  be  allowed.     Kingsbury  v.  Milner,  502. 

WILL. 

1.  Construction  of. — A  testator,  by  the  first  clause  of  his  will,  after 
having  bequeathed  and  devised  all  his  estate,  real  and  personal,  to 
his  six  children,  to  be  di\'ided  between  them  equally  when  the 
youngest  shall  have  become  of  age,  provides  as  follows :  "  And  in 
case  either  or  any  of  my  children  shall  die  before  my  estate  shall 
be  divided,  then  it  is  my  will,  that  the  share  of  such  child  or  chil- 
dren shall  be  divided  equally  between  the  survivors,  when  parti- 
tion is  made,  providing  always,  that  the  child  or  children  of  such 
deceased  children  shall  be  entitled  to  their  parent's  share. "  By  the 
second  clause  of  the  will,  he  provides  as  follows:  "  I  de.sire  that 
my  children  shall  be  supported  and  educated  by  the  rents,  issues, 
and  profits  of  my  estate,  while  it  shall  be  kept  together,  and  I  wish 
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that  my  friend  T.  shall  attend  to  and  manage  my  domicil  for  the 
benefit  of  my  family,  and  that  my  executors  shall  make  him  such 
compensation  as  they  may  think  right  and  proper  for  his  services. 
It  is  my  particular  request  that  my  young  children  shall  be  edu- 
cated, and  that  their  tuition  be  paid,  as  I  have  said,  out  of  the 
profits  of  my  estate."  A  daughter  of  the  testator,  after  his  death, 
and  period  of  division,  married  and  died,  leaving  a  child.  On  final 
settlement  by  the  executors,  this  child,  by  his  guardian,  claimed 
an  account  for  maintenance  and  education,  after  the  death  of  his 
mother,  equal  to  that  which,  during  the  same  time,  had  been  al- 
lowed to  the  surviving  children  of  the  testator.     Held, 

1.  That  by  the  second  clause  of  the  will  the  testator  provides 
solely  for  the  supjwrt  and  education  of  the  testator's  own  children, 
the  children  designated  by  name  in  the  first  clause,  constituting 
his  family,  for  whose  benefit  his  domicil  was  to  be  attended  to  and 
managed  by  hisiriend.  during  the  minority  of  his  youngest  child ; 
and  not  for  the  support  and  education  of  a  child  of  a  deceased 
child. 

2.  That  under  the  will,  the  executors  are  charged  with  the  duty 
of  maintaining  and  educating  the  children  of  the  testator,  and  they 
are  not  clothed  with  a  power  of  appointing  or  disposing  of  any 
property  to  or  among  them.  Collins,  Guardian,  v.  Toomer,  Ex'r, 
U. 

2.  As  to  right  of  insane  widow  to  dissent  from  will,  either  in  person,  or 

by  another,  see  Dower,  2-4. 

3.  When  legacy  not  a  charge  on  real  estate  devised,  see  Legacy  and 

Devise. 

WITNESS. 

1.  Subscribing  witness ;  when  proof  of  execution  of  instrument  must  be 
made  by. — On  the  trial  of  a  defendant  indicted  for  a  violation  of 
section  4354  of  the  Code  of  1876,  it  is  error  to  allow  the  State  to 
prove  by  the  prosecutor,  against  the  defendant's  objection,  the  ex- 
ecution of  a  contract  between  him  and  the  defendant,  imder  which 
the  lien  or  claim  is  asserted,  and  which  is  attested  by  a  subscribing 
witness,  without  having  first  accounted  for  the  absence  of  such  wit- 
ness.    Ellerson  v.  The  State,  1. 

WEIT  OF  ASSISTANCE. 

See  ChaxNcery.  29-31. 
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